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DISCLAIMER 

The Information provided regarding legal subjects in 
my series of online documents / notes / books is only for 
general legal awareness, lam not responsible for any 
consequence through use or misuse of the same. All 
documents are drafted for specific needs, there is no 
guarantee or warrantee if its copied for any such 
similar causes. Errors and omissions expected. All 
blog web sites/ available documents /PDF documents 
are designed for general information only. The 
information presented at these sites/documents 
should not be construed to be formal legal advice nor 
the formation of a lawyer/client relationship. Pefgons 
accessing my sites /documents are encourag k 
independent local counsel/advocate for vice 
regarding their individual legal issues. It Tf sincerely 
advised to cross check the conten ith any 
authentic original publications and ote Citations 
are quoted for mere reference ease visit such 
citation providers to get copies of reports. This is 
a free service, we do not MG) Felianee upon, nor 
accept responsibility for, the 1fformation provided in 
my series of blogs, onli ocuments both readable 
and downloadable d ts. We make every high 
effort to provide a te information, but emissions 
and omissions ex However, neither we, nor the 
providers of s, nor the informations obtained 
from relevantcourt websites, free online websites, give 
any gala es, undertakings or warranties 
concerni e accuracy, completeness or up-to-date 
n e ‘ef the information provided. Users should 
clit Peck or confirm information from another 
souseé if it is of sufficient importance for them to do 
so. Several Links on the blogs and ads are inserted by 
good belief and after visits, that they wont harm any 
technical hardwares, neither we nor link provider’s 
data and pages, give any guarantees, undertakings or 
warranties concerning those links. 


SRIDHARA BABU.N 
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THE CONTENTS ARE HARD 
WORK OF EACH JUDGES 
OF HINDUSTAN COURTS 


oe Gehan IT AND BRING GREATEST 


ANGE IN OUR LEGAL FIELD. 


O 


LET YOUR CLIENTS BE AWARE OF LAW, 
AWARENESS DOES NOT CUT OUR POCKETS, 
IT BRINGS ELITE CIVILISATION TO BRING 
UP NATION AND SOCIETY 


GRUDETARA BABUN 
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This book is released during Carona 
lockdown period. This does not mean, all is 
researched and collected during this period. My 
effort of research started in 2007 and contniung. 
Daily i use all my spare time for this work. 

Why advocates profffession turns towards 
dangers.? You all know advocates are approd@ehed 
by many clients for verification of Wn a 
property which they want to buy. Here advocates 
with care summon further NO" to know 
exactly the flow of title from lo ars in order to 
assure that their client ot be endangered 
with government lan rust land/ public land 
record manipulatson Clients collect the 
documents and bps. In many cases source of 
title goes xe Land Mafia elements. May be 


advice our clients honestly and 


we in N 
TAS ea of his purchase. Our clients in turn 


gi sons for his broker and even warn him not 
to bring such fraud layouts. Brokers in turn 
respond to land owners and in that way each 
previous vendor encounters with litigative 
clashes. At the base land mafia looters search 
how this info leaked. Ultimately Advocate who 
has done his honest service will suffer at the 


hands of land looters. There is unity among land 
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looters, they unite to destroy old documents, they 
unite to destroy advocates, who knows such 
accurate story. They keep vigil on advocates office 
through junior advocates. 

Usually many advocates wont go indepth to 
verify records once land is converted to non- 
agricultural purpose. But experience of litigations 
makes some advocates to go indepth. In cases of 
Trust property manipulations there is e 
limit to file suit under section 10 of limf¥ation act. 
Municipality and goovernment ities are 
holding properties in trust of - Under such 


principles of law and its 


atmost care. This care à creating enemity among 


land looters and ad S. 


Who are t nd looters.? As i have seen 


many politiûĝidnApast and present has done such 
land O / creation of records/ 
for government and public lands. There was huge 
Č iðn of public trust by alloting land to many 
Philianthropists during Mysore Maharaja Period. 
These public trusts are misused for private 
purposes. These politicians has not expected 
transparency and RTI implications when they 
made the land loot. Now all information is 


transparent and advocates document verification 


has also become easy through getting such 
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documents. This has made blood pressure high of 
almost all land looters. As a result we can see at 
the outset politicians never encourage prompt 
advocates to grow. They suppress in all modes. 
Many RTI activists and advocates have seen their 
death. Many officers who has taken strict actions 
repeatedly get transfers and in some cases 
suicide dramas may have been enacted. 


I will give one example how peop 


properties. In Karnataka there 
recently that a person having iy 
no 


non-agricultural norog t purchase 
agricultural lands. By violating this aspect many 


from variuos fields On people in Judiciary) 


. Such aspect was exposed 


by RTI acti ‘Sensing such danger politicians 


raised th me limit to 25 Lakhs. In one case 


g trospective effect from 1974. Under such 


situation many survived with such illegal histroy. 


ere High court this ceiling limit was 


Now a days even time limit to take action is also 
fixed. So all who violated law floated to safe 
corner. These type of developments encouraging 
land looters to find solutions for their past 


misdeeds. 
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These land looters must know that nothing 
can be hidden in future, for exposing such fraud 
destroying advocate and his life is of no use. May 
be many Judges are selected by these politicians 
may shield them in legal field. But before 
shielding these land looters, Judges should think 


at once how his brother advocate and his family 
is in danger for his only fault ‘honest service& The 
vicious circle should be carefuly araa 
legal fraternity. For no fault of ad yocate he 
suffers. For shielding land loot N 
and advocates working day a ~G must also 

O we do at 


think and guide aavan 
such situation. If we adyice Wrongly it will kill our 


sub-concious min Cy, for having shown 
dishonest intenti escape we go to all vicious 
habits. Ul wr our health will be destroyed. 
Suppose A earning teacher client who come 
befi s¥or legal guidance cannot be left by us 
t ible destruction in future, if we do so we 
will suffer with guilt. At one side he is the Guru 
for having knowledge, on the otherside he trusts 
us with great respect. If he goes to trouble in 
future, his curse will destroy us. Even our basic 


religious Dharma teaches to do no wrong. By all 


such environment we stick to Dharma. 
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For doing such Dharmic practice, we are 
labelled as people who does not know how to live 
in society. Strangely we are accused of not 
making money with current trend in profession. 
We are treated as "Naxalvadis". Presnt Naxals and 
Communists are on the verge of dstroying basic 
values of society, they want to destroy basic 
Dharma concept of religion. But still for follewing 
our Dharmic concept we were treated as s. 
To tag a person as naxal is the conspir of land 
loot mafia and politicians. To co y, such 
tag and survive in society an NO a paying 
clients an advocate serey more testing 


times. 


In my om i have seen records 


relating to ma 
municipal nein land, granted land, tank 
land, M nd, Forest land, Inam land etc. 


Cre LA revenue records by changing exxtent 


ions of government land, 


fi ctares to acres and reducing forest reserve 
is the major land loot done by revenue officials. 
These group does not want our survival for 
knowing their modus operandi. The land which is 
not granted by tribunals, were made katha by 
manipulating records and orders. Even members 
of Tribunals after 1974 to 2000 are prominent 


politicians. Here in the name of tenants a lot of 
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land mafia has taken place. The tenancy court is 
being used as play ground to make money in 
lands. Many buffer zone of acquired lands by 
railways are under encroachment. Many health 
camp places which was acquired during Mysore 
Maharaja period and subsequently changed to 
larger places. The places which was previously 
used fell to land mafia elements possession and 
records were created. Filth collecting si E 
acquired by municipalties in each atga. Those 
sites fell to land looters pocket. layouts 
formed during Maharaja perio ell planned 
with parks and CA sites mmercial hubs. 
But in thos layouts the parks have been vanished 
CA sites vanished, is the work of greedy 
politicians turn and looters. In one case a 
prominent S as encroached road and built 


a housç i ecause it is dead end road and he 


has Goon both sides of road. 
Oo. sale of Mutt properties District court 


permission is needed, since it is a public trust. 


Many mutt properties were sold to land looters 
mafia without following such procedure. 
Politicians and land looters are clever persons. In 
the sites formed out of such land loot they make 
all prominent persons of city to have assets in 


such layout based on caste lines. Then anyone 
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poking his nose to such mafia will be first 
targetted by his own caste people, relatives and 
friends, There ends the matter, 

You should know how they target advocate 
and bring bad name, they through some of their 
RTI activists poke their nose to all land mafia 
activity, and show fingers towards advocate. The 
Advocate who has done his job in oneacase 


entangles all land looters through tactfu of 


his one enemy. All land looters O such 
aspect and begin their game an) 


peaceful mind of advocate. Ga es personal 
litigations and friendshi lown to pieces. 


Advocates clients wil g mis-information, 
Ày 


to dstroy 


Advocates juniours s and relatives may be 
bribed to destr is’ integrity and peace. The 
stress and ity will result in many disease. All 
this trouh le & dvocate, if he is confused on whats 
ha » around him, once he realises who, 

„why, where all is evolved, there advocate 
plans in better way than foolish Mafia. So beware 


of these aspects in your practice. 
Thank You With Regards 


28-05-2020 
SRIDHARA BABU.N 
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CHAPTER-1 
HINDU LAW INTRODUCTION 








WHO IS HINDU 

HINDU IS NOT RELIGION ITS DHARMA WAY OF LIFE 

ORIGIN OF HINDU LAW 

CUSTOMS UNDER HINDU LAW 

PERSONAL LAW 

CASTE UNDER HINDU LAW 

HINDU LAW AND SAMSKARAS 

PRINCIPLES OF THE UNCODIFIED HINDU LAW 

LAW PRIOR TO 1956 

PRINCIPLES OF THE HINDU LAW AFTER 1956 

INSIDE VARIATIONS IN MITAKSHARA SCHOOL OF HI LAW 
EVEN OLD HINDU LAW APPLY TO WHAT EXTENT EXPLAINED 
HOW HINDU LAW IS INTERPRETED BY COURTS IN ENGLISH ERA 
UNCHASTITY A GROUND OF ATTAC WOMENS 
INHERITANCE TO PROPERTY 


WIDOW WAS UNDER GREAT DISABILITAI LAW 
MITAKSHARA LAW OF SUCCESSION ws asi REGION 
PRINCIPLES OF HINDU LAW YSORE HIGH COURT 
FULL BENCH WO 


CUSTOMARY HINDU LAW AND C GES BROUGHT BY ACT 
BEQUEST UNDER HINDU, AND CHANGES BROUGHT UNDER 



























































LAW 
ADOPTIVE OTHERS IGHT TO ADOPT WAS NOT 


EXTINGUISHED AINTENANCE DEED 
RIGHT OF UNMA DAUGHTER IN JOINT FAMILY PROPERTY 








RULE OF AND TRANSFER OF PROPERTY ACT 
FATHE TY FOR THIRD PARTY LIABILITY OF ANCESTRAL 
PROP 
D OF PIOUS OBLIGATION 

SORE HINDU LAW WOMEN'S RIGHTS ACT, 1933 

IMPACT OF THE STATE ACT OF 1933. 
E PRINCIPLES STILL RULING THIS DAY 
TATUS OF GRANDSON IN CODIFIED HINDU LAW 

SPECIAL LAW WILL PREVAIL OVER GENERAL LAW 
INSANITY OF COPARCENER UNDER HINDU LAW 
SISTER AND HALF SISTER IN OLD HINDU LAW OF INHERITANCE 
DEDICATION OF PROPERTY RELIGIOUS OR CHARITABLE 
PURPOSE UNDER HINDU LAW EXPLAINED 
PROPERTY FROM MATERNAL ANCESTER IS NOT ANCESTRAL 
PROPERTY 
SEPARATION OF JOINT HINDU FAMILY 
HINDU LAW DOES NOT PROHIBIT MARRIAGES BETWEEN 
DIFFERENT VERNAS 
MAINTENANCE LIABILITY OF A PERSON TOWARDS SON'S 
WIDOW MORAL LIABILITY 
IMPARTIBILITY OF PROPERTIES UNDER HINDU LAW 



























































A gift to legal fraternity - Sridhara Babu N Advocate 





13 





ILLEGITIMATE SON UNDER OLD HINDU LAW 

LAW OF SUCCESSION IN CASE OF CONVERTS 

WHERE MUSLIMS ARE GOVERNED BY HINDU LAW 
APPLICABILITY IN CASE OF NON-HINDUS 

HINDU SUCCESSION ACT, 1956, SHALL NOT APPLY TO THE 
MEMBERS OF SCHEDULED TRIBE 

PRINCIPLE OF INTERPRETATION UNDER HINDU LAW 

RULE OF HINDU LAW INCORPORATED IN SOCIAL LEGISLATION 
NIYOGA SYSTEM IN CASE OF IMPOTENCY 

DHARAMASHALA A CREATION OF A TRUST FOR RELIGIOUS 
PURPOSES 

LOOMING DANGER OF MATSYANYAYA 

RELIGIOUS PRACTICE AND LEGAL RIGHTS 















































CHAPTER-2 
CONCEPT OF PROPERTY AND POSSESSION 
CONCEPT OF PROPERTY AND POSSESSION 
LAWFUL POSSESSION CANNOT BE ESTABLI HOUT 
THE CONCOMITANT EXISTENCE OF LA LATIONSHIP 


BETWEEN THE LANDLORD AND THE T, 

POSSESSION AND ADVERSE POSSESS 

TITLE IS ACQUIRED BY ADVERSE 2@ ION 

TITLE DECLARATION BASED NADIE POSSESSION 

WHEN NO PLEADING AS TO PROPERTY IS JOINT FAMILY 
PROPERTY 

POSSESSION OF ONE GO- ER IS TREATED AS POSSESSION 


OF OTHER CO-SHAR L 
OUSTER OF 1 - ADVERSE POSESSION - NECESSARY 
S 





























INGREDIENTS 
CO-SHAR' ESSION OF THE PROPERTY WOULD BE A 
CONST TRUSTEE 
NATU E PROPERTY ACQUIRED BY THEM ARE NOT SO 
SI BE DECIDED BY A SUMMARY ENQUIRY, AND THAT 
O WiTHOUT THE ASSISTANCE OF TRAINED LAWYERS 
UMPTION OF POSSESSION UNDER SECTION 110 OF 
IDENCE ACT 
HEN NO OTHER DOCUMENTARY OR ORAL EVIDENCE WAS 
BROUGHT ON RECORD TO SHOW THAT THE PARTIES WERE IN 
JOINT POSSESSION OF THE PROPERTIES. 
CO-HEIR IN POSSESSION CANNOT RENDER HIS POSSESSION 
ADVERSE TO THE OTHER CO-HEIR, NOT IN POSSESSION 
IT IS FOR THE PERSON ALLEGING SEVERANCE OF THE JOINT 
FAMILY TO PROVE IT 
LAND REFORMS ACT AND ADVERSE POSSESSION 
DOCTRINE OF LISPENDENCY 
PREVIOUS POSSESSION AS TENANT AND SUBSEQUENT SALE 
AGREEMENT 
EVICTION SUIT AGAINST TENENT BY CO OWNER 
RELIABLE METHOD TO TRACE PENDING LITIGATION BY 
PURCHASER STRESSED 
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TESTAMENTARY DISPOSITION OF PROPERTY 








CHAPTER-3 
PARTITION - REUNION - REOPEN 

WHAT IS PARTITION ? 
WHAT CONSTITUTES PARTITIONS EXPLAINS SC 
HINDU FATHER’S RIGHT TO PARTITION ANCESTRAL PROPERTY 
WITHOUT CONSENT OF SONS 1980 SC 
DEED OF PARTITION OR MEMORANDUM OF PARTITION - ONLY 
MEMORANDUM OF PAST EVENT IS ADMISSIBLE 2004 SC 
WHICH PARTITION DEED REQUIRES REGISTRATION 1988 SC 
ORAL PARTITION OF PROPERTY IS A PERMISSIBLE MODE OF 
PARTITION WHICH CAN BE ADOPTED BY ANY UND ED 
HINDU FAMILY 
PARTITION AND RESERVING RIGHT TO SURVIVORSH 
PARTITION OF FAMILY PROPERTY UNDER THE HINDU BAW IS 
NOT A MERE DIVISION OR DISTRIBUTION OF PRO TIES ORA 
MERE ENFORCEMENT OF WHAT MAY BE STRICRLYØDESCRIBED 
AS LEGAL RIGHTS. 
PARTITION EFFECTED CANNOT BE RE; UNLESS IT IS 
SHOWN IT IS OBTAINED UD COERCION 


MISREPRESENTATION AND UND ENCE 
INDIAN COURTS HAVE MAD ATTEMPT TO SUSTAIN 



































FAMILY ARRANGEMENT RATHE AN TO AVOID IT 1966 SC 
A MEMBER NEED eyobyePms ANY SHARE IN THE JOINT 





ESTATE BUT MAY REN, IS INTEREST THEREIN 
FATHER HAS A RIGHT T AKE A PARTITION OF THE JOINT 
S HAND, HE HAS NO RIGHT TO MAKEA 


FAMILY PROPER’ 
PARTITION BY 
AFTER ILY SEPARATES ANY MEMBER OF THAT 


tae gh GREE TO REUNITE - REUNITING WAS OF A VERY 








RARE ENCE AND WHEN IT HAPPENS IT MUST BE 
OVED 


STRIC 
can PROMULGATION OF THE 1956 ACT, THE CONCEPT OF 
I 
C 





ONAL PARTITION WAS INTRODUCED 
PTION TO RULE PARTIAL PARTION IS NOT MAINTAINABLE 
AYING AWAY AND WORKING AS TEACHER DOES NOT SEVERE 

JOINT STATUS 
IN ORDER TO OPERATE AS A SEVERANCE OF JOINT STATUS THE 
EXPRESSION OF INTENTION BY THE MEMBER SEPARATING 
HIMSELF FROM THE JOINT FAMILY MUST BE DEFINITE AND 
UNEQUIVOCAL 
JOINT TITLE IS TRANSFORMED BY PARTITION INTO SEPARATE 
TITLES OF THE INDIVIDUAL COPARCENERS 
WHEN PARTION AMOUNTS TO TRANSFER 
PARTITION OF TENANTED PROPERTY BY CO-OWNERS 
PARTITION DOES NOT GIVE TITLE OR CREATE TITLE - IT DOES 
NOT AMOUNTS TO TRANSFER 
PARTITION OF THE PROPERTY CAN ONLY BE AMONG THE 
PARTIES WHO HAVE A PRE-EXISTING RIGHT TO THE PROPERTY 
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ORAL PARTITION HAD BEEN EFFECTED WHICH HAD BEEN 

SUBSEQUENTLY REDUCED INTO WRITING AS A MEMORANDUM 

AND NOT AS AN ACTUAL DEED OF PARTITION 

WHETHER PARTITION DEED AMOUNTS TO TRANSFER 

DISCUSSED 

ONCE PARTITION STANDS CONCEDED AND THE PROPERTY IN 

DISPUTE FALLEN TO HIS SHARE THE PLEA OF HIS BEING A 

LUNATIC REJECTED 

WHEN THE PARTITION CAN BE RE-OPENED 

THE RULE OF REOPENING OF PARTITION DOES NOT APPLY TO 

A DECREE IF THE MINOR IS PROPERLY REPRESENTED BEFORE 

THE COURT UNLESS THE MINOR CAN SHOW FRAUD OR 

NEGLIGENCE ON THE PART OF HIS NEXT FRIEND 

AN AGREEMENT BETWEEN ALL THE COPARCENERS IS NOT 

ESSENTIAL TO THE DISRUPTION OF THE JOINT FAMILY SATUS 

ORAL PARTITION IS ADMISSIBLE IN LAW 

CO-OWNER OR CO-SHARER RIGHTS IN PROPER 

PARTICIPATION NOT AMOUNTS TO OUSTER 

WITHOUT GETTING THE PRELIMINARY AINAT SARE NoT 
FS 


























SET ASIDE OR CANCELLED, THE PLAIN RE NOT 
ENTITLED TO REOPENING OF THE PARWT, 

NOTIONAL PARTITION HAS TO BE AS IMMEDIATELY 
BEFORE COPARCENERS DEATH 

IF A COPARCENER EXPRESSES HI fy DUAL INTENTION IN 
UNEQUIVOCAL TERMS TO SEP F SELF FROM THE REST 
OF THE FAMILY, THAT EFFECT ARTITION, SO FAR AS HE IS 
CONCERNED, FROM THE T OF THE FAMILY 

ONCE A PARTITION IN reas OF DIVISION OF RIGHT, TITLE 


OR STATUS IS PROV, DMITTED, THE PRESUMPTION IS 














PARTIAL PARTI D REUNION 

SECOND UIT MAINTAINABILITY 
PARTI MaN SUCCESSION 

SALE IDED SHARE AND CONSEQUENCES 


o WEAK DEFENCE IN PARTITION SUIT 
Dar AL OF PARTITION SUIT AS SETTLED OR NOT PRESSED 
D 





THAT ALL ARTON TY WAS PARTITIONED OR DIVIDED 
I 

















ISSAL FOR DEFAULT FRESH PARTITION SUIT CAN BE 
UGHT 
HO ARE NECESSARY PARTIES TO PARTITION SUIT 
ADDING OF PARTIES IN PARTITION SUIT 
WHAT IS DETERMINED BY SUIT FOR PARTITION IN 
PRELIMINARY DECREE 
WHO CAN FILE PARTITION SUIT, PERIOD OF LIMITATION 
PARTITION SUIT CANNOT BE FILED IN FAMILY COURT 
































CHAPTER-4 
JOINT FAMILY 
THE BURDEN WOULD UNDOUBTEDLY LIE ON THE PARTY WHO 
ASSERTS THE EXISTENCE OF JOINT FAMILY 
MERELY ON PROOF THAT HE TREATED HIS YOUNGER 
BROTHERS WITH ORDINARY KINDNESS, SUPPORTING THEM 
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WHEN THEY WERE NOT EARNING, HELPING THEM TO START 
BUSINESS AND, SEEING TO THEIR MARRIAGE AND SO FORTH - 
DOES NOT CREATE JOINT FAMILY 

ESSENCE OF JOINT HINDU FAMILY PROPERTY IS UNITY OF 
OWNERSHIP AND COMMUNITY OF INTEREST, AND THE SHARES 
OF THE MEMBERS ARE NOT DEFINED 

EXISTENCE OF A JOINT FAMILY DOES NOT LEAD TO THE 
INFERENCE THAT PROPERTY HELD BY ANY MEMBER OF THE 
FAMILY IS JOINT 

WHEN PRESUMPTION ARISES AS TO PROPERTIES ACQUIRED BY 
THE MANAGER, AS KARTHA, WERE JOINT FAMILY PROPERTIES 
THERE IS A STRONG PRESUMPTION IN FAVOUR OF HINDU 
BROTHERS CONSTITUTING A JOINT FAMILY 

JOINT FAMILY PROPERTY AND MITAKSHARA CO-PARCENARY 
PROPERTY DIFFERENTIATED 

JOINT FAMILY WHICH CAN BE CONSTITUTED BY A E T 
OF THE PARTIES - A MITAKASHRA COPARCEN A 
CREATURE OF LAW 

PRINCIPLES OF LAW REGARDING HUF AND ee 























DEDUCED FROM SEVERAL DECISIONS 


PRESUMPTION OF JOINT FAMILY 
PRESUMPTION OF JOINT FAMILY PROPE HEN ARISES 























CHAP’ 
ANCE L PROPERTY 
A PROPERTY GIFT ESTHED TO SON BECOMES 
ANCESTRAL PROPERTY A GRANDSON - IT ALL DEPENDS 


UPON TERMS OF ILL 

ANCESTRAL prib WITH MUSLIMS AND HINDUS 
PROPERE Cr BY A FATHER TO HIS SON COULD NOT 
BECO ES L PROPERTY IN THE HANDS OF THE SON 
PROP N ORDINARILY BE RECKONED AS ANCESTRAL 


o ONLY IF THE PRESENT HOLDER HAS GOT IT BY 
LN OF HIS BEING A SON OR DESCENDED OF THE ORIGINAL 
H 

















E 
RITANCE OF ANCESTRAL PROPERTY AFTER 1956 DOES 
OT CREATE AN HUF PROPERTY 

WHICH IS NOT ANCESTRAL PROPERTY 
POSITION OF LAW IF THE PROPERTIES ARE PROVED TO BE 
ANCESTRAL 
SHEBAITSHIP IS IMMOVEABLE PROPERTY 
IN ANCESTRAL PROPERTY RIGHTS STARTS BY BIRTH 
MUSLIMS ANCESTRAL PROPERTIES 
ESSENTIAL FEATURE OF ANCESTRAL PROPERTY 
COPARCENARY PROPERTY CONSISTS OF ANCESTRAL 
PROPERTY 












































CHAPTER-6 
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COPARCENARY 
COPARCENARY IS A CREATURE OF HINDU LAW AND CANNOT BE 
CREATED BY AGREEMENT OF PARTIES EXCEPT IN THE CASE OF 
REUNION 1962 SC 
WITHOUT DIVISION BY METES AND BOUNDS, THEY DID NOT 
HOLD AS JOINT TENANTS UNLESS RE-UNION IS PLEADED AND 
PROVED - ONCE A DISRUPTION OF JOINT FAMILY STATUS TAKES 
PLACE, COPARCENERS CEASE TO HOLD THE PROPERTY AS 
JOINT TENANTS BUT THEY HOLD AS TENANTS-IN-COMMON 
MERE FACT SEPARATED CO-PARCENERS CHOOSE TO LIVE 
TOGETHER OR ACT JOINTLY FOR PURPOSES OF BUSINESS OR 
TRADE OR IN THEIR DEALINGS WITH PROPERTIES, WOULD NOT 
GIVE THEM THE STATUS OF COPARCENERS 
COPARCENARY IS A NARROWER BODY THAN A JOINT FAMILY 
AND CONSISTS OF ONLY THOSE PERSONS WHO HAVE TAKEN BY 
BIRTH AN INTEREST IN THE PROPERTY OF THE HOLDER OR 
THE TIME BEING AND WHO CAN ENFORCE A 
WHENEVER THEY LIKE 
ONCE THE SHARE OF A CO-PARCENER IS o IT 

















CEASES TO BE A COPARCENARY PROPERTY 
A COPARCENARY INTEREST CAN BE TRANSPERRED SUBJECT TO 
THE CONDITION THAT THE PURCHA ER ) ITHOUT THE 


CANNOT GET 








ANOTHER, IT ENURES FOR TH FIT OF THE REMAINING 


CONSENT OF HIS OTHER COP 

POSSESSION 

IF A COPARCENER ENA EREST IN FAVOUR OF 

COPARCENERS 

A CO-OWNER IS AS i AN OWNER OF THE ENTIRE 
E 





PROPERTY AS ANY S R 








HINDU LAW: TION OF UNDIVIDED CO-PARCENARY 


PROPERT, 
WNS EVERY PART OF THE COMPOSITE PROPERTY 


THERS AND IT CANNOT BE SAID THAT HE IS 
XRT OWNER OR A FRACTIONAL OWNER OF THE 


RIGHTS AND be OF CO-SHARERS OR CO-OWNERS 








TNERSHIP AND COPARCENERS AND MUTUAL RIGHTS 
ENDANTS UPTO THREE DEGREES ARE IN COPARCENARY 
LESS PARTITIONED RIGHTS OF COPARCENERS CANNOT BE 
DEFINED 
CREATION OF COMPOSITE FAMILY BY CUSTOM OR AGREEMENT 





























CHAPTER-7 
JOINT NUCLEUS 
NUCLEUS WAS NOT SUFFICIENT TO DISCHARGE THE INITIAL 
BURDEN WHICH LAY ON THE PLAINTIFF OF PROVING THAT 
THE ACQUISITIONS WERE MADE WITH THE AID OF JOINT 
FAMILY PROPERTIES 1954 SC 
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THE SUFFICIENCY OF THE NUCLEUS IS AGAIN A QUESTION OF 
FACT 

INITIAL BURDEN OF PROVING EXISTENCE OF SUFFICIENT 
NUCLEUS IS ON PLAINTIFF 2003 SC 

THE IMPORTANT THING TO CONSIDER IS THE INCOME WHICH 
THE NUCLEUS YIELDS. 

ONLY AFTER POSSESSION OF ADEQUATE NUCLEUS IS SHOWN 
THAT THE ONUS SHIFTS 

WHEN THERE IS SUFFICIENT NUCLEUS TO MAKE ACQUISITIONS 
- THEN PRESUMPTION RAISES THAT PROPERTIES IN THE NAME 
OF MANAGER IS JOINT FAMILY PROPERTY 

NO EVIDENCE OF NUCLEUS HAVING BEEN LED ONUS 
REMAINED - THERE COULD BE NO QUESTION OF PRESUMPTION 
ABOUT THE PROPERTY BEING JOINT FAMILY PROPERTY 
NUCLEUS WAS NOT SUFFICIENT TO DISCHARGE THE INITIAL 
BURDEN WHICH LAY ON THE PLAINTIFF 

SUFFICIENCY OF NUCLEUS CAPABLE OF YIELDING IN - NO 
PRESUMPTION CAN BE DRAWN 

INITIAL BURDEN IS ON PLAINTIFF TO ko OF 


























JOINT FAMILY AND JOINT NUCLEUS 

MEMBER WHO ACQUIRED NEW nin 
POSITION TO USE SUCH JOINT NUCLEUS 

IF THERE IS JOINT NUCLEUS BURDE IM TO SHOW IT IS 
NOT ACQUIRED OUT OF JOINT FU 


EXISTENCE OF SUFFICIENT S SHALL BE PROVED BY 
DIRECT EVIDENCE WITH UNEQUIVOCAL AND 





BE INA 











CLINCHING 
IT IS ONLY AFTER THE PEON OF AN ADEQUATE NUCLEUS 
o S 


IS SHOWN, THAT T HIFTS ON TO THE PERSON WHO 
CLAIMS THE RTY AS SELF-ACQUISITION TO 
AFFIRMATIVE Ý AKE OUT THAT THE PROPERTY WAS 
ACQUIRE, ANY AID FROM THE FAMILY ESTATE 

A BUI iN WE OCCUPATION OF THE MEMBERS OF A 
FAMIL IELDING NO INCOME CANNOT BE CONSIDERED 
AS US OUT OF WHICH ACQUISITIONS COULD HAVE 








B E 
My URDEN OF PROOF SHIFTS IN CASE JOINT NUCLEUS IS 
ED 

HAS TO BE ESTABLISHED BY THE PROPOUNDER THAT A 
NUCLEUS OF JOINT HINDU FAMILY INCOME WAS AVAILABLE 
AND THAT THE SAID PROPERTY HAD BEEN PURCHASED FROM 
THE SAID NUCLEUS 
JOINT NUCLEUS GENERATING SUFFICIENT INCOME AND 
SAVINGS TO BE PROVED 
WHERE THE FATHER INHERITED NOTHING AND THERE WAS 
NO NUCLEUS OF ANCESTRAL PROPERTY 
WHEN THERE IS SUFFICIENT NUCLEUS - PRESUMPTION OF 
JOINT FAMILY PROPERTY CAN BE RAISED 
ONLY AFTER THE POSSESSION OF AN ADEQUATE NUCLEUS IS 
SHOWN, THAT THE ONUS SHIFTS ON TO THE PERSON WHO 
CLAIMS THE PROPERTY AS SELF-ACQUISITION 
THERE IS NO PRESUMPTION OF JOINT FAMILY UNLESS JOINT 
NUCLEUS PROVED 
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A BUILDING IN OCCUPATION OF THE FAMILY MEMBERS 
YIELDED NO INCOME - IT COULD NOT FORM A NUCLEUS 
WHERE HELD TO BE MORE THAN SUFFICIENT TO FORM A 
NUCLEUS FOR THE PURCHASE OF THE PROPERTIES AT 
DIFFERENT DATES 

WHEN THERE IS NO EVIDENCE OF INCOME GENERATED FROM 
THE PROPERTY AND ITS VALUE - BURDEN NOT SHIFTED 
CONSIDERATION WAS PAID FROM JOINT EARNINGS FROM THE 
CULTIVATION OF LANDS HELD BY THE JOINT FAMILIES JOINT 
FAMILY PROPERTY 

THE INITIAL BURDEN TO PROVE THE EXISTENCE OF 
SUFFICIENT FAMILY PROPERTY WHICH COULD FORM A 
NUCLEUS FOR OTHER ACQUISITION OR FOR THE BUSINESS 
CARRIED ON BY THE BROTHERS, IS ON THE PLAINTIFF 
ACQUISITION BY JUNIOR MEMBERS - WHEN TH IS 
SUFFICIENT NUCLEUS - THEY HAVE TO SHOW THAT THE D 
INDEPENDENT INCOME 

THOUGH THE JOINT FAMILY OWNED LANDS OF THE EX TOF 
56 ACRES, THERE WAS NO SATISFACTORY rappie. ABOUT 




















THE INCOME WHICH THOSE LANDS ARE YI®LDIŅG AT THE 
MATERIAL PERIOD, WHEN THE DISPYT ERTY WAS 
ACQUIRED 


POSSESSION AND USE OF JOINT NUC 
ACQUISITION OF LEASE HOLD RIG 


Ques 
we ND RECOVERY 


DUTY OF KIN OR TO ASCERTAIN WHETHER THE 
P. 





























PERSON MAKIN ACKNOWLEDGEMENT STILL HOLDS HIS 
REPRESENT, ACITY AS KARTA 

ANY A LEDGEMENT MADE BY THE ERSTWHILE KARTA 
OF SU Y CANNOT KEEP THE DEBT ALIVE AND EXTEND 
LIMITATION AS AGAINST ALL THE MEMBERS 

AT SALE TRANSACTION ALL ADULT MEMBERS SHOULD BE 











OTHERS UNDER HINDU LAW 

POWER OF KARTHA TO BORROW MONEY 

PIOUS OBLIGATION OF SONS 

SON AND GRANDSON ARE NOT LIABLE FOR ANY DEBT UNLESS 
THEY RECEIVE ASSETS AND OBLIGATIONS OF PROPERTY 
GUIDELINES FRAMED BY RAJASTHAN HIGH COURT IN CASE 
PARTITION SUITS AND DEBT RECOVERY PROCEEDINGS 

RIGHT OF PLAINTIFFS' TO CLAIM PARTITION IN THE SUIT 
SCHEDULED PROPERTIES, IF THEY PROVE THEY ARE 
ANCESTRAL JOINT FAMILY PROPERTIES, CANNOT BE DEPRIVED 
OF AS CONTENDED BY THE BANK 

JOINT FAMILY PROPERTIES MORTGAGED TO THE BANK 
TOWARDS THE LOAN 

KARTA CAN ALIENATE FOR ANTECEDENT DEBTS 

PRINCIPLES OF THE HINDU LAW AFTER 2005 AMENDMENT 


CONSULTED 
p*r DEBT AND BROTHER DEBT & ITS LIABILITY ON 
—- 
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WHERE SALE FOR DEBT HELD AS SHAM TRANSACTION 

KARTA RIGHTS TO CARRY ON BUSINESS AND PLEDGE JOINT 
FAMILY PROPERTY 

CLAIMS OF ADVERSE POSSESSION AMONG JOINT OWNERS 
RIGHTS OF WOMEN IN INLAWS HOUSE 

LIABILITY OF CO-PARCENERS 

KARTA CAPACITY IN JOINT FAMILY 

LEGAL NECESSITY 

A PERSON NOT PARTY TO CONTRACT CANNOT ENFORCE ITS 
COVENANTS 

SUIT TO SET ASIDE SALE DEED BY MINOR TO BE FILED WITHIN 
LIMITATION 

JOINT FAMILY PARTITION AND REUNION EXPLAINED 
PROPERTY OF GOD 

LIABILITY OF ANIMAL TRANSPORTERS 

ANIMALS ARE NOT PROPERTIES 

MITAKSHARA CO-PARCENARY PROPERTY 

FEMALE HINDU RIGHTS ON PROPERTY 

JOINT FAMILY AND SUFFICIENT NUCLEUS 


Oe 


SEPARATE PROPERTY 
SHIFTING OF BURDEN ¥¢P. Y ALLEGING SELF-ACQUISITION 
E 







































































TO ESTABLISH AFF LY THAT THE PROPERTY WAS 





IT IS FOR HI ROVE BY CLEAR AND SATISFACTORY 


EVIDENC HAT THE PURCHASE MONEY PROCEEDED 
k PARATE FUND 
Q 


TIES ARE PURCHASED BY A FEMALE MEMBER 
LY WITHOUT THE AID OR NUCLEUS FROM OUT OF 
FAMILY NUCLEUS, SAID PROPERTY MAY BE 
SUMED TO BE THE SELF-ACQUIRED PROPERTY OF SUCH 
AND CANNOT BE TREATED AS A JOINT FAMILY PROPERTY 
MUST BE ESTABLISHED THAT THERE WAS A CLEAR 
INTENTION ON THE PART OF THE COPARCENER TO WAIVE HIS 
SEPARATE PROPERTY 
BURDEN LIES ON KARTHA WHEN HE IS IN POSSESSION OF JOINT 
NUCLEUS TO SHOW IT IS HIS SEPARATE ACQUISITION 
HINDU GAINS OF LEARNING ACT - SELF ACQUIRED PROPERTY 
SELF ACQUIRED PROPERTY IN MITAKSHARA LAW 
INDIVIDUAL PROPERTY AND JOINT FAMILY PROPERTY 
DIFFERENTIATED 
IMPARTIBLE ESTATE WHEN BECOMES SEPARATE PROPERTY 


ACQUIRED EUS E AID OF THE JOINT FAMILY FUNDS 
L 


























CHAPTER-10 
EVIDENCE AND DOCUMENTS 
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AWARD PASSED BY ARBITRATORS REGARDING DIVISION OF 

PROPERTIES NEEDS NO REGISTRATION 

WHEN PLAINTIFFS CASE WAS DAMAGED BY THEIR OWN 

ADMISSIONS 

ADMISSION OF KARTHA IS BINDING IN THE ABSENCE OF OTHER 

INTENTION 

BURDEN TO PROVE PREVIOUS PARTITION ON DEFENDANT 

ONE WHO ASSERTS HAS TO PROVE THAT THE PROPERTY IS A 

JOINT FAMILY PROPERTY 

THERE IS NO PRESUMPTION OF A PROPERTY BEING JOINT 

FAMILY PROPERTY ONLY ON ACCOUNT OF EXISTENCE OF A 

JOINT HINDU FAMILY 

WHEN INITIAL BURDEN TO PROVE JOINT FAMILY IS FAILED BY 

PLAINTIFF 

IN THE ABSENCE OF DISCHARGE OF THE INITIAL BURDEN, THE 

QUESTION OF CALLING UPON THE DEFENDANT TO VETO 

THE CONTRARY THAT IT IS SELF-ACQUIRED PROPE 

PERMISSIBLE 

ALLEGATIONS BASED ON MERE SURMISES WI 

EVIDENCE CANNOT BE ACCEPTED 

IF PROPERTY STANDS IN THE NAME 

FAMILY, THERE IS NO PRESUMPTION _I JOINT FAMILY 

PROPERTY. PRESUMPTION IS ONLY EF, JOINT 

MERE CONTENDING IT AS JOINT F. ITHOUT SUFFICIENT 

MATERIAL TO PROVE INITIAL N PARTITION SUIT 

NECESSARY PLEADINGS AS TO AND IN WHAT DATE AND 

JOINT FAMILY ACQUISITIQ@NS MADE IS NOT THERE - EXCEPT 
fs 



































SELF SERVING ST NT OF PLAINTIFF AND 
CONTRADICTORY NO SUFFICIENT MATERIALS 





PLACED 
WHEN THE PRAA STANDS IN THE NAME OF A FEMALE 
T 


MEMBER, WJPRO HE AID OF PRESUMPTION THE PARTY 
ALLEG SPO CONVINCINGLY PROVE THAT HAS BEEN 


PURC T OF THE JOINT FAMILY FUNDS 

BURD S UPON THE PERSON WHO ASSERTS THAT A 
ras AR PROPERTY IS JOINT FAMILY PROPERTY TO 
Arae ISH THAT FACT 








BURDEN SHIFTS AFTER PROOF OF INITIAL BURDEN 

ERE WAS NO DOCUMENTARY EVIDENCE TO SHOW THAT THE 
PROPERTIES WERE INHERITED BY HIM, OR THAT THE 
PROPERTIES ORIGINALLY BELONGED TO HIS FATHER 
THE ADMISSIONS MADE BY ONE OR OTHER MEMBERS OF THE 
FAMILY TO MEET PARTICULAR CONTINGENCIES OR TO GET AN 
ADVANTAGE WERE NOT OF MUCH VALUE IN DETERMINING 
THE QUESTION WHETHER SOME OF THE MEMBERS OF THE 
JOINT HINDU FAMILY HAD SEPARATED 
CONTENTS OF DOCUMENT SHALL PREVAIL OVER ORAL 
EVIDENCE 
PRESUMPTION REGARDING THE DOCUMENTS OF THIRTY 
YEARS OLD IS NOT APPLICABLE TO WILL 
RELEVANCY OF ADMISSION OF A PARTY IN A SUIT 
SHAM TRANSACTION AND BURDEN OF PROOF 
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PLAINTIFF HAS TO ESTABLISH TITLE OF PROPERTY TO THE 
JOINT FAMILY 

PLAINTIFF CANNOT RELY ON WEAKNESS OF DEFENCE TO 
DISCHARGE ONUS 

THE BURDEN WOULD UNDOUBTEDLY LIE ON THE PARTY WHO 
ASSERTS THE EXISTENCE OF A PARTICULAR STATE OF THINGS 
ON THE BASIS OF WHICH HE CLAIMS RELIEF 

DEED OF PARTITION OR MEMORANDUM OF PARTITION? ONLY 
MEMORANDUM OF PAST EVENT IS ADMISSIBLE? 

BURDEN LAY ON THE PLAINTIFF TO PROVE THAT THE 
PROPERTY HAD NOT BEEN PARTITIONED IN THE PAST EVEN IF 
THERE WAS NO WRITTEN STATEMENT TO THE CONTRARY OR 
ANY EVIDENCE OF REBUTTAL 2012 SC 

GENEROSITY OR KINDNESS CANNOT ORDINARILY BE 
REGARDED AS AN ADMISSION OF A LEGAL OBLIGATION 

IN THE ABSENCE OF PROOF OF MISAPPROPRIATIO R 
FRAUDULENT OR IMPROPER CONVERSION MANAGE 

BE ASKED ACCOUNTS FOR PAST DEALINGS 

PERSONS CLAIMING JOINT ACQUISITION TO PRO Y COGENT 
AND STRONG EVIDENCE THAT THE PROPERT DISPUTE WAS 
ACQUIRED WITH THEIR CONTRIBUQIONSSA ALSO TO 
FURNISH SUFFICIENT GOOD EVIDENCE TO PRO E THAT THERE 
WERE OTHER JOINT PROPERTIES or BY THEM 


























PRINCIPLES DEDUCIBLE RE UN-REGISTERED 
DOCUMENTS 

PROOF OF RELATIONSHIP - ON ER LIST IS NOT ENOUGH 
PARTY ALLEGING ors IS NOT PURCHASED BY HIM 








ON OWN BUT FOR OTH E TO PROVE IT 
ONLY PUBLIC DOCUMEN N BE PRODUCED AND PROVED IN 


CERTIFIED FORM RIVATE DOCUMENTS 

PRESUMPTION sig ox DOCUMENTS - NOT AVAILABLE TO 
CERTIFI E 

RELEAS PEED INTENTION OF PARTIES TO BE DEDUCED FROM 


m A EIR SENTATION TO THE RESPONDENTS' FATHER WAS 
T 














Me T, THE APPELLANT SHOULD HAVE EXAMINED HIS 
RS. 

ISSION OF SEPARATE POSSESSION RAISES PRESUMPTION 
PARTITION 

WHERE THERE IS A DOCUMENT THE LEGAL EFFECT OF WHICH 

CAN ONLY BE TAKEN AWAY BY SETTING IT ASIDE OR ITS 

CANCELLATION 

IN INDIA, IT IS NOT EXPRESSLY LAID DOWN IN ANY STATUTE 

THAT A PERSON WHO COMES IN AS PLAINTIFF CLAIMING 

RELIEF AGAINST THE EFFECT OF A DEED VOIDABLE AT HIS 

INSTANCE SHOULD HAVE IT JUDICIALLY RESCINDED BEFORE 

OR AT THE TIME OF HIS GETTING THE RELIEF 

THE INDIAN STAMP ACT IS NOT ENACTED TO ARM A LITIGANT 

WITH A WEAPON OF TECHNICALITY TO MEET THE CASE OF HIS 

OPPONENT 

SCRIBE OF THE ADOPTION DEED GIVING DIFFERENT VERSION 

OF THE TIMINGS THAN THOSE OF THE WITNESSES 

INTERPRETING DOCUMENT 
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BURDEN OF PROOF 

ADMISIONS IN WRITTEN STATEMENT CANNOT BE 
WITHDRAWN BUT CAN BE CLARIFIED IN EVIDENCE 

QUEST FOR TRUTH IS DUTY OF COURT 

FRAUD AND BURDEN OF PROOF 

PERSON WHO HAS TAKEN BENEFIT CANNOT CHALLENGE 
EVIDENTIARY VALUE OF ENTRY OF BIRTH DATE AFTER 
MAGISTRATE DIRECTION 

SETTING ASIDE SALE DEED IN SPECIFIC PERFORMANCE SUIT 



































CHAPTER-11 

WOMENS ABSOLUTE ESTATE 
SECTION 14 (1) OF THE 1956 ACT MEANS THAT SHE MUS VE 
A PRE EXISTING RIGHT FOR CONFERMENT O L 
OWNERSHIP 
LIMITED OWNER BECOMES ABSOLUTE OWNER AFTER SE€TION 
14 BROUGHT 
HINDU WOMENS ABSOLUTE PROPERTY - NOT BE 
TREATED AS A PART OF THE JOINT HIN LY PROPERTY 
ALIENATION BY GIFT OF ENTIRE WID ESTATE BEING 
CONTRARY TO LAW DID NOT BINDT} VERSIONER WHO 
COULD FILE A SUIT AFTER THE DEA THE WIDOW 
TO APPLY SECTION 14 POSSE$S OF WOMEN AS ON THE 
DATE OF COMMENCEMENT OFNBHNDU SUCCESSION ACT IS 
IMPORTANT 


FEMALE RIGHTS UND, Ke 14 OF HINDU SUCCESSION 
ACT 
CHAPTER-12 


KARTHA AND MANAGER 
ior ENT INJUNCTION CANNOT BE GRANTED AGAINST 
HA OF JF - BUT TEMPORARY INJUNCTION CAN BE 
NTED UPON MERITS 1988 SC 
ITH THE CONSENT OF OTHERS EVEN A JUNIOR MEMBER OF 
THE FAMILY CAN ACT AS KARTA 
POWER OF KARTA OF JOINT FAMILY 
KARTA'S RIGHT TO SELL JOINT FAMILY PROPERTY 
A SALE OR MORTGAGE OF FAMILY PROPERTY BY THE 
MANAGING MEMBER AND ITS VALIDITY 
RIGHT ON THE COPARCENER TO CHALLENGE THE ALIENATION 
MADE BY KARTA, BUT THAT RIGHT IS NOT INCLUSIVE OF THE 
RIGHT TO OBSTRUCT ALIENATION 
COPARCENOR CANNOT OBJECT TO ALIENATIONS VALIDLY 
MADE BY HIS FATHER OR OTHER MANAGING MEMBER BEFORE 
HE WAS BORN 
JOINT FAMILY PROPERTY COULD NOT AGREED TO BE PARTED 
WITH BY THE MANAGER ON THE GROUND OF BENEFIT TO THE 
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FAMILY WHEN IT IS OPPOSED BY THE ADULT MEMBERS OF THE 
FAMILY 

GIFT BY A MANAGER EVEN OF A SMALL EXTENT OF JOINT 
FAMILY PROPERTY TO A RELATIVE OUT OF LOVE AND 
AFFECTION IS VOID AS IT IS NOT A GIFT FOR PIOUS PURPOSES 
JOINT FAMILY PROPERTY SALE BY KARTA -POWERS- 
PROCEDURE TO BE FOLLOWED BY OPPOSING CO-PARCENER 
2007 SC 

KARTHA ALONE COULD REPRESENT THE MINOR MEMBER AND, 
IN FACT, HE ALONE COULD REPRESENT BY HIMSELF THE 
ENTIRE FAMILY 

VOID AND VOIDABLE ACTS 

KARTAS COMPETENCY TO ALIENATE COPARCENARY 
PROPERTY 

KARTA RIGHTS TO CARRY ON BUSINESS AND PLEDGEQOINT 
FAMILY PROPERTY 

THERE CAN BE A VALID PARTNERSHIP BETWEEN A 

A COPARCENER WHEN THE COPARCENER PUTS IN THE 


PARTNERSHIP HIS SEPARATE PROPERTY 

MINOR SHARE IN CO-PARCENARY CAN BE SOLBP)BY KARTA 
SUIT ON BEHALF OF JOINT FAMIL FILED BY 
INDIVIDUAL ©) 


KARTHA AND MINOR 7> 












































PTER-13 
wo ssh} TO SHARE 
MYSORE HINDU WOMEN'S*RIGHT TO PROPERTY ACT, 1933 AND 
THE PROVISIONS DU SUCCESSION ACT, 1956 
SHARE OF THE MEMBER ON SUCH PARTITION WAS IN 


ADDITIO ARE WHICH SHE MAY GET AS AN HEIR OF 
THE D D COPARCENER 
R 








DAUG N PRIOR TO 1956 ARE NOT CO-PARCENERS 
D OF A CO-PARCENAR WHO IS BORN AFTER THE ACT 
TO FORCE ALONE WILL BE ENTITLED TO A RIGHT IN 
CO-PARCENARY PROPERTY AND NOT A DAUGHTER WHO 
AS BORN PRIOR TO 17.6.1956 
SUCCESSION OPENED PRIOR TO THE AMENDMENT ACT OF 
2005 THE PROVISIONS OF THE AMENDMENT ACT WOULD HAVE 
NO APPLICATION 
RETROSPECTIVE OPERATION OF AMENDMENT ACT MAY 
PROMOTE THE MISCHIEF OF DISHONEST LITIGATIONS BY 
CLAIMING AN INTEREST IN A COPARCERNERY PROPERTY 
HITHERTO NEVER CLAIMED 
THE HINDU WOMEN'S RIGHT TO PROPERTY ACT 1937 WAS NOT 
APPLICABLE IN RELATION TO AGRICULTURAL LAND 
HINDU WOMENS RIGHT TO PROPERTY AFTER STATE AND 
CENTRAL AMENDMENTS 
REPUGNANCY OF THE PROVISION OF SECTION 6-A(D) OF THE 
KARNATAKA ACT WILL TAKE EFFECT FROM THE DATE ON 
WHICH THE CENTRAL AMENDMENT ACT OF 2005 CAME INTO 
FORCE 9.9.2005 
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2005 AMENDMENT BRINGS GENDER EQUALITY 

WOMEN WHO DIED BEFORE 2005 AND BEFORE HER FATHERS 
DEATH WHEN THERE IS ONLY SON, SUCCESSION THROUGH 
SURVIVORSHIP 

PUSPHALATHA CASE BEFORE HIGH COURT 

HINDU WOMEN RIGHT TO PROPERTY AS CO-PARCENER 
WOMENS RIGHT TO PROPERTY OF HER HUSBAND 

WOMENS RIGHT TO MAINTENANCE 

BEFORE NOTIONAL PARTITION ALL THE CONSEQUENCES 
WHICH FLOW FROM A REAL PARTITION HAVE TO BE 
LOGICALLY WORKED OUT 

HINDU WIDOWS RIGHT TO GET SHARE IN HINDU JOINT FAMILY 
TRANSFERS EFFECTED BEFORE 20-12-2004 CANNOT BE 
INVALIDATED 
































CHAPTER-14 
LIMITATION AND ESTOPEL 

WHEN PLAINTIFF WAS EXCLUDED FROMĄT FAMILY 
PROPERTIES AND CONSEQUENTLY THE ION IS RIGHTLY 
HELD TO BE PROVED - SUIT IS BARRE 
IT IS ONLY IN THE EVENT OF OUSTE ARER FROM THE 
JOINT FAMILY PROPERTIES, MITATION STARTS 
RUNNING 
PARTITION SUIT FILED AFTER L OF 27 YEARS FROM THE 
DATE OF REGISTERED R SE DEED 
ALIENATIONS MADE giro 20-12-2004 CANNOT BE RE- 
OPENED 
PLEA OF INVALI THE AWARD ON THE GROUND OF NON- 
REGISTRATION OT BE OPEN AFTER THE LAPSE OF THE 


PRESCRI 
SKILLFØLLA MENTIONING IN THE PLEADINGS THAT THE 
PLAIN ME TO KNOW ABOUT THE RELINQUISHMENT 
D ABOUT TWO MONTHS PRIOR TO THE FILING OF 
T, THEY CANNOT AVOID THE LIMITATION PERIOD 
N THE DONEE WAS AWARE OF THE CHARACTER OF THE 
NSACTION WHEN HE EXECUTED THE DEED, LIMITATION 
OR SETTING ASIDE THE DEED OF GIFT WOULD RUN FROM THE 
DATE OF THE GIFT 
PARTY WHO HAD TAKEN BENEFIT UNDER THE TRANSACTION 
WAS NOT NOW ENTITLED TO TURN ROUND AND SAY THAT THE 
TRANSACTION WAS OF A KIND WHICH THE OTHER .... PARTY 
COULD NOT ENTER INTO AND WAS THEREFORE INVALID 
APPLICABILITY OF THE RELEVANT ARTICLE OF THE 
LIMITATION ACT, 1963 WILL HAVE TO BE DECIDED ON THE 
BASIS OF THE PLEADINGS 
LIMITATION STARTS FROM THE DATE OF DECREE AND NOT 
FROM THE DATE OF ENGROSSMENT ON STAMP PAPER 
SUIT FOR SHARE IN PROPERTIES WHICH ARE NOT JOINT 
FAMILY PROPERTIES 
FOR FILING PARTITION SUIT THERE IS NO TIME LIMIT 
CANCELLATION OF DOCUMENT AND LIMITATION 
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CHAPTER-15 

WILL, GIFT AND ADOPTION 
NOMINEE IS AN AGENT TO RECEIVE ON BEHELF OF DECEASED 
LRS 
NOMINATION IN CO-OPERATIVE SOCIETY IS HERITABLE BUT 
NOT DIVISIBLE 
CONSEQUENTIAL DIRECTION FOR DELIVERY OF POSSESSION 
CAN BE GIVEN IN FAVOUR OF THE PERSON HAVING VALID 
NOMINATION 
NOMINEE HOLDS BENEFITS AND SUCCESSION STARTS AS PER 
PERSONAL LAW 
GIFT OF UN-DIVIDED SHARE BY CO-PARCENER 
HINDU RIGHT TO MAKE WILL OF UNDIVIDED CO-P. E Y 
PROPERTY 
A FATHER IN A MITAKSHARA FAMILY HAS A VERY LEWITED 
RIGHT TO MAKE A WILL 
GIFT OF UNDIVIDED CO-PARCENARY PROPERTY V! 
COPARCENAR CAN MAKE A GIFT OF aN INTEREST 
IN THE COPARCENARY PROPERTY TO COPARCENER 
OR TO A STRANGER WITH THE PRIO T OF ALL OTHER 
COPARCENERS 
NOMINATION IN INSURANG af PG ICY AND SUCCESSION 
MATTERS 
GIFT OF sa BY KARTA - UNDER 






































REASONABLE LIMITS 

ESSENTIALS OF VAL 

FATHER ome JOINT FAMILY PROPERTY TO THE 
D 








DAUGHTER - LI ONS 
CONSEQ OPTION BY A WIDOW 
UNTIL RM*CIVIL CODE BROUGHT PERSONAL LAW AS TO 
ADOP LY 
A OF GIFT 
ONSHIP OF ADOPTED CHILD WITH OTHERS EXPLAINED 
THE RIGHTS OF AN ADOPTED SON CANNOT BE MORE THAN 
AT OF HIS ADOPTIVE FATHER 
ON INCLUDES ADOPTED SON UNDER GENERAL CLAUSES ACT 
MALE HAS A WIFE LIVING, HE SHALL NOT ADOPT EXCEPT WITH 
THE CONSENT OF HIS WIFE 
DWYAMUSHYAYANA FORM OF ADOPTION 
REVERSIONERS CONSENT NOT REQUIRED AFTER 
AMENDMENTS IN HINDU LAW 
INTERPRETATION OF WILL 
ESSENTIALS OF VALID GIFT 
GIFT OR TRANSFER WITH CONDITION 
ADOPTED PERSONS RIGHTS TO INHERIT HIS NATURAL 
PARENTS PROPERTY 
PROOF OF WILL 
JUDICIAL VERDICT ON WILL BE BASED ON CONSIDERATION OF 
GIFT AND POSSESSION 
CANCELLATION OR REVOCATION OF GIFT 
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CHAPTER-16 

PARTNERSHIP AND FAMILY BUSINESS 
THERE IS NO PRESUMPTION AS TO JOINT FAMILY BUSINESS 
EVEN IF IT IS STARTED BY KARTHA OR MEMBER 
BURDEN OF PROOF LIES UPON THE PLAINTIFF WHO CLAIMS A 
SHARE IN THE BUSINESS 
THERE IS NO PRESUMPTION THAT A BUSINESS COMMENCED OR 
CARRIED ON BY A MEMBER OF A HINDU JOINT FAMILY IS A 
JOINT FAMILY BUSINESS 
IT CANNOT BE THE SKILL OR THE LABOUR OF THE INDIVIDUAL 
MEMBERS CONSTITUTING THE FAMILY TRADE 
PARTNERSHIP ACT DOES NOT APPLY TO HINDU T ING 
FAMILIES 
THERE IS NO PRESUMPTION IN HINDU LAW THAT A S 
STANDING IN THE NAME OF A MEMBER OF THE HINDWJOINT 
FAMILY IS JOINT FAMILY BUSINESS 
WHAT CONSTITUTE FAMILY TRADE OROI FAMILY 
BUSINESS- IT DOES NOT INCLUDE SKIL 
COMMENCING NEW TRADE wrt Seay FUNDS IS 
IMPORTANT 
BUSINESS STARTED BY KART LIABILITY OF CO- 
PARCENERS, MINORS AND SUB BORNS 
MERE USE OF JOINT FAMILY PREMISES FOR BUSINESS 


> CHAPTER-17 


GRANTED LAND 
UNLES RANTED LAND IS INTENDED TO BE FOR THE 
BENE THE FAMILY, OR A CONTRARY INTENTION 
A ROM THE GRANT, OR IT WAS TREATED AS JOINT 
ny PROPERTY BY THE DONEE AND THE MEMBERS OF THE 
LY - IT IS SELF ACQUIRED PROPERTY 
E REGRANT OF THE LANDS IN THE NAME OF ONE OF THE 

EMBERS OF THE FAMILY REVIVED THE RIGHT OF THE 
SUCCESSORS OF THE ORIGINAL HOLDER OF THE VILLAGE 
OFFICE TO SUCCEED TO THE LANDS. 
ABOLITION OF THE VILLAGE OFFICE DOES NOT AFFECT THE 
PERSONAL LAW OF THE OFFICER 
GRANT ENURES TO ENTIRE BENEFIT OF FAMILY 
INTEREST IN VILLAGE OFFICE INCLUDES RIGHT TO 
SURVIVORSHIP OF MEMBERS OF THE JOINT HINDU FAMILY 
SUIT LAND WAS NOT AVAILABLE FOR PARTITION TILL 
REGRANT AS IT WAS IMPARTIBLE ESTATE 
PARTY ALLEGATING HAS TO PROVE REGRANT ENURES TO 
ENTIRE BENEFIT OF THE FAMILY 
REGRANT OF WATAN LANDS IS JOINT FAMILY PROPERTY FOR 
BOTH HINDU AND MUSLIM 
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CHAPTER-18 

COMPROMISE - SETTLEMENT - ARRANGEMENT 
COMPROMISE IN THE SUIT REGARDING FAMILY SETTLEMENT 
NEED NOT BE REGISTERED 1976 SC 
ORDINARY COMPROMISE BETWEEN STRANGERS, DO NOT 
EQUALLY APPLY TO THE CASE OF COMPROMISES IN THE 
NATURE OF FAMILY ARRANGEMENT 
FAMILY SETTLEMENT EXPLAINED 
IF A PARTY TO THE SETTLEMENT HAS NO TITLE OTHER 
PARTIES RELINQUISHED ALL ITS CLAIM OR TITLE IN FAVOUR 
OF SUCH PERSON AND ACKNOWLEDGES HIM TO BE THE SOLE 
OWNER THEN THE FAMILY ARRANGEMENT WILL BE UPHELD 
FAMILY SETTLEMENTS TO BE VIEWED DIFFERENTLY 
ORDINARY CONTRACTS AND THEIR INTERNAL M 
FOR WORKING OUT THE SETTLEMENT SHOULD T BE 


LIGHTLY DISTURBED 
WHAT COULD BE THE BINDING EFFECT AND ESSENTPALS FORA 


FAMILY SETTLEMENT 
THE RULE OF ESTOPPEL IS PRESSED INZO_USERVICE AND IS 


APPLIED TO SHUT OUT PLEA OF T SON WHO BEING A 
PARTY TO FAMILY ARRANGEME S TO UNSETTLE A 
SETTLED DISPUTE AND CL EVOKE THE FAMILY 
ARRANGEMENT 

WHEN ONE OF THE SONS eb FAMILY SHOWN TO HAVE NOT 





























ACCEPTED OR PARTICI N THE FAMILY ARRANGEMENT, 
THE FAMILY ARRAN IS NOT BINDING 





FROM FILING DRAWN LITIGATION OR PERPETUAL 
STRIFES THE UNITY AND SOLIDARITY OF THE 
cir HATRED AND BAD BLOOD BETWEEN THE 
ERS OF THE FAMILY 
LEAN STRONGLY IN FAVOUR OF FAMILY 
ENTS TO BRING ABOUT HARMONY IN A FAMILY 
DO JUSTICE 
LY ARRANGEMENT IS BASED ON THE ASSUMPTION THAT 
ERE IS AN ANTECEDENT TITLE OF SOME SORT IN THE 
PARTIES 
FAMILY SETTLEMENT SEEKING TO PARTITION JOINT FAMILY 
PROPERTIES, THE SAME CANNOT BE RELIED UPON UNLESS 
SIGNED BY ALL THE CO-SHARERS 
LIFE INTEREST WITH MOTHER IN CASE OF SETTLEMENT 
COMPROMISE DECREE IS A CONTRACT 
FAMILY SETTLEMENT AND MINOR 
CONDITION FOR THE VALIDITY OF FAMILY ARRANGEMENTS 


THE OBJECT : bat RANGEMENT IS TO PROTECT FAMILY 
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CHAPTER-19 

BLENDING OF PROPERTY AND INCOME 
MERE FACT THAT MEMBERS OF JF ARE ALLOWED TO USE 
SEPARATE PROPERTY - BLENDING CANNOT BE INFERRED 2003 
SC 
UNLESS SPECIFIC PLEA IS RAISED AND AN ISSUE IS FRAMED 
AND TRIED, IT IS NOT POSSIBLE FOR THE PARTIES TO KNOW 
THE CASE OF BLENDING 
ABSENCE OF A PLEA OF BLENDING - ALLOWING OTHERS TO 
ENJOY SELF ACQUIRED PROPERTY - NOT SUFFICIENT TO HOLD 
IT IS BLENDED 
LAW OF BLENDING OF INCOME IN COMMON HOTCHPOTCH 
BLENDING OF SELF ACQUIRED PROPERTY INTO JOINT FAMILY 
PROPERTY 
CAN IMPRESS SELF ACQUIRED PROPERTY WITH CHARAC OF 
JOINT FAMILY PROPERTY 
BLENDING OF SEPARATE PROPERTY INTO JOINT FA 
BLENDING OF INCOME AND BLENDING OF PROPERTY 
CLEAR INTENTION TO ABANDON THE SEPARATA RIGHTS IN 
THE PROPERTY MUST BE PROVED 
HINDU FEMALE CANNOT BLEND HER S OPERTY 
BLENDING AND NUCLEUS 
BLENDING DOES NOT AMOUNT TOT OR GIFT 















































PTER-20 
PARTITIO ND MESNE PROFITS 
JOINDER OF NECESSARY TY IN PARTITION SUIT 
DECLARATORY ia) GRANT PARTITION WHEN ALL THE 
R 











MEMBERS OF F ARE PARTIES TO THE SUIT 

AVERRM IVATION OF ENJOYMENT IS NECESSARY 

TO HA NE PROFITS 

SUIT ITION OF THE JOINT FAMILY PROPERTY FILED 

BY. CAN BE CONTINUED BY HIS MOTHER AFTER HIS 
A 

PLAINTIFF OR DEFENDANT IN A SUIT FOR PARTITION, IS 
TITLED TO CLAIM A SEPARATE ALLOTMENT AT ANY STAGE 

EFORE THE FINAL DECREE 

A PETITION OR APPLICATION TO DRAW FINAL DECREE IS NOT 

A PLAINT AND NEED NOT CONTAIN THE MATERIAL FACTS 

SCOPE OF PARTITION SUIT WHEN PROPERTY IS INDIVISIBLE 

A SUIT FOR PARTITION COULD BE FILED AS LONG AS THE 

PROPERTY IS JOINT 

WHETHER PROPERTY AVAILABLE FOR PARTITION OR NOT 

CANNOT BE GONE UNDER ORDER 7 RULE 11 

JOINT PROPERTY UNDER SALE AGREEMENT BY ONE CO- 

SHARER - PARTY TO CONTRACT TO EXECUTE SALE DEED - 

ONLY AFTER THAT PURCHASER CAN SEEK PARTITION 

CO-SHARER SELLING HIS SHARE IN DWELLING HOUSE AND 

PARTITION OF DWELLING HOUSE 
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WHENEVER A SHARE IN THE PROPERTY IS SOLD THE VENDEE 
HAS A RIGHT TO APPLY FOR THE PARTITION OF THE PROPERTY 
AND GET THE SHARE DEMARCATED 

IN THE ABSENCE OF PLEADING AS TO DEPRIVED POSSESSION 
MESNE PROFITS CANNOT BE AWARDED 

PARTITION SUIT AND NECESSARY PARTIES 

PROCEDURE TO BE ADOPTED BY COURTS IN A PARTITION SUIT 
WHEN A PLAINTIFF WANTS TO WITHDRAW THE SUIT 

COURT FEE IN CASE OF PARTITION SUIT 

PARTITION SUIT SHALL CONTAIN ALL THE PROPERTIES 
PARTIAL PARTITION AS TO PROPERTIES IS PERMISSIBLE 
SECOND SUIT FOR PARTITION - ACCEPTABLE EXPLANATION 
SHOULD BE GIVEN IN THE SECOND SUIT ABOUT THE 
INCOMPLETENESS OF THE FIRST SUIT 

WHO ARE NECESSARY PARTIES AND PROPER PARTIESQIN A 
PARTITION SUIT 

PURCHASER OF UNDIVIDED SHARE - HIS ONLY RIGH TO SUE 
FOR PARTITION OF THE PROPERTY 

PURCHASER OF UNDIVIDED SHARE - NOT ITLED TO 
PARTITION 

PARTITION SUIT NOT NECESSARY TO CLARATION 
FOR SETTING ASIDE THE ALIENATION SUFFICIENT TO 
SEEK ALIENTATION NOT BINDING U HARE 


PARTIAL PARTITION SUIT UNDER SEVERAL 
CIRCUMSTANCES MAINTAINA 
U 









































NECESSARY PARTIES OF PARTI IT 
PURCHASERS IN PARTIT UIT NECESSARY 
IMPLEADING AS 


A 
l CHAPTER-21 


SCS ice AND DECREE 
COUR W OUGHT TO HAVE DECLARED THE EXACT 
s THE PLAINTIFF AND PASSED A PRELIMINARY 
C 
DRAWL OF SUIT WITHOUT LIBERTY TO FILE FRESH SUIT 
OES NOT AMOUNT TO DECREE 

OURT CAN PASS MORE THAN ONE PRELIMINARY DECREE IN 
PARTITION SUIT 
CHANGE OF LAW AFTER THE PRELIMINARY DECREE IS PASSED 
BEFORE PASSING OF THE FINAL DECREE 
COURT HAS JURISDICTION TO DIRECT A PARTITION INTERSE 
AMONGST THE PLAINTIFFS 
FINAL DECREE PROCEEDINGS AND ROLE OF PARTITION ACT 
WHETHER IT IS FINAL DECREE OR PRELIMINARY DECREE 
THE ENGROSSMENT OF THE DECREE ON STAMP PAPER WOULD 
RELATE BACK TO THE DATE OF THE DECREE 
PRINCIPLES OF PROCEDURE IN PARTITION SUIT AND COURTS 
DUTY TO CONTINUE FINAL DECREE PROCEEDINGS 2009 SC 
PASSING OF FINAL DECREE AT FIRST INSTANCE ITSELF 
THE PROCEEDINGS SHOULD BE CONTINUED BY FIXING DATES 
FOR FURTHER PROCEEDINGS TILL A FINAL DECREE IS PASSED 






























































A gift to legal fraternity - Sridhara Babu N Advocate 





31 





WHERE THE PRELIMINARY DECREE HAD BEEN PASSED PRIOR 
TO THE COMMENCEMENT OF THE AMENDING ACT, THE FINAL 
DECREE PASSED AFTER SUCH COMMENCEMENT, DAUGHTER 
WOULD BE ENTITLED TO A SHARE IN THE COPARCENARY 
PROPERTY 

APPOINTMENT OF RECEIVER OF JOINT FAMILY PROPERTIES 
FRAUD COMPROMISE DECREE CAN BE RE-OPENED 

PROPERTY CAN BE ADDED IN THE LIST OF PROPERTIES AFTER 
PRELIMINARY DECREE 

RECTIFIFICATION OF ERRORS IN DECREE 




















CHAPTER-22 
LEGAL NECESSITY AND MINOR 
ALIENATION MADE BY THE FATHER FOR DISCHARGING 
ANTECEDENT DEBTS WOULD BE BINDING ON THE SONS 
WHEN AN ALIENATION IS CHALLENGED AS BEING U 
OR ILLEGAL IT WOULD BE FOR THE ALIENEE TO PRO 


THERE WAS LEGAL NECESSITY IN FACT OR THAT HE MADE 
PROPER AND BONA FIDE ENQUIRY AS TO Tag een OF 
SUCH NECESSITY 
SALE OF MINOR PROPERTY COURT PERSIO NEEDED 

V 


WHEN THE FATHER WAS r arrel pra THE NATURAL 

















GUARDIAN AND IT WAS ONLY AFTE HAT THE MOTHER 
BECAME THE NATURAL GUARDIAN 
LEGAL NECESSITY SHALL BE ESQRABLISHED BY PURCHASER 


CHILD IN THE WOMB AND HINDU LAW 




















< 


ION AND REGISTRATION 
MERE ORA&NDUM PREPARED AFTER THE FAMILY 
T 





CHAPTER-23 








ARRAN, HAD ALREADY BEEN MADE NOT 
CQMP: ILY REGISTRABLE 

UM OF WHAT HAD TAKEN PLACE IS NOT A 

CUMENT WHICH WOULD REQUIRE COMPULSORY 

STRATION UNDER SECTION 17 OF THE REGISTRATION 

T. 

ERE LIST OF PROPERTIES ALLOTTED AT A PARTITION IS NOT 
AN INSTRUMENT OF PARTITION AND DOES NOT REQUIRE 
REGISTRATION 
THERE WAS NEITHER A DIVISION IN STATUS NOR A DIVISION 
BY METES AND BOUNDS ITS TERMS RELATING TO SHARES 
WOULD COME INTO EFFECT ONLY IN THE FUTURE IF AND 
WHEN DIVISION TOOK PLACE - THIS DOERS NOT REQUIRE 
REGISTRATION 
PARTITION DEED WHICH WAS MUTUALLY ACTED UPON 
CANNOT BE QUESTIONED FOR ITS NON-REGISTRATION 2005 SC 
PARTITION AMOUNTS TO TRANSFER FOR THE PURPOSE OF 
REGISTRATION ACT 
UNREGISTERED PARTITION DEED - NOT ADMISSIBLE - SC 
ADMISSIBILITY OF UNREGISTERED PARTITION DEED 
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IF THE RIGHTS ARE CREATED OR EXTINGUISHED BY THE SAID 
DOCUMENT, THE DOCUMENT REQUIRES REGISTRATION 
FAMILY ARRANGEMENT MAY BE ORAL NO REGISTRATION IS 
NECESSARY 

UNDER HINDU LAW PARTITION NEED NOT BE EFFECTED ONLY 
BY REGISTRATION DEED 

COMPULSORILY REGISTRABLE PARTITION DEED 

ONLY REGISTERED PARTITION DEED BEFORE 20-12-2004 
STRESSED UNDER 2005 AMENDMENT 

COMPROMISE DECREE REGISTRATION DOES NOT DEPEND ON 
SUIT VALUATION SLIP 
































CHAPTER-24 
RIGHT TO PRE-EMPTION 
RIGHT TO PRE-EMPTION UNDER PARTITION ~ REGARDING 








DWELLING HOUSE 

PREMATURE APPLICATION UNDER SECTI 

ACT NOT MAINTAINABLE YJ 

BEFORE INVOKING PARTITION ACT 

TO BE FULFILLED (> 
R 


PREFERENTIAL RIGHT GIVE 
SECTION 22 HSA 





PARTITION 





G CONDITIONS 





OF HINDU UNDER 














Q CHAPTER-25 
DWELLING HOUSE 


'S RIGHT TO CLAIM PARTITION OF THE 

USE DOES NOT ARISE UNTIL THE MALE HEIRS 

IVIDE THEIR RESPECTIVE SHARES THEREIN, BUT 

T HAPPENS THE FEMALE HEIR IS ENTITLED TO THE 
O RESIDE THEREIN 



































CHAPTER-26 

SUCCESSION 
MOTHERS CLAIM IN DECEASED SONS PROPERTY - EVEN IF SHE 
REMARRIED SHE IS HIS MOTHER 
TAHSILDAR HAS GOT POWER ONLY TO ISSUE SURVIVALSHIP 
CERTIFICATE AND NOT THE LEGAL HEIRSHIP CERTIFICATE 
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WHEN SUCESSION HAS BEEN ALREADY OPENED IN STATE 
AMENDMENT, CENTRAL AMENDMENT DOES NOT TAKE AWAY 
SUCH RIGHT 2006 SC 

SUCCESSION AND SURVIVORSHIP 

SALIENT FEATURES OF EVOLUTION OF LAW OF PARTITION AND 
SUCCESSION UNDER THE MITAKSHARA SCHOOL OF LAW 
CONCLUSIONS AFTER COMPARING UNAMENDED SECTION 6 
WITH AMENDED AFTER 2005 

IF THE DEATH OF A COPARCENER HAS OCCURRED PRIOR TO 
THE 2005 AMENDMENT, THE LAW AS IT STOOD THEN WOULD 
APPLY IN THE MATTER OF SUCCESSION 

SUCCESSION UNDER SECTION 8 OF HSA BECOMES SEPARATE 
PROPERTY 

HINDU SUCCESSION ACT IN CASE OF ROYAL PROPERTIES 
EXPLAINED 

SUCCESSION BY PERSONS ENTERING RELIGIOUS OR 


CHAPTER- 


SCOPE OF MAINTENENCE E N PROPERTIES 
HINDU SECOND WIFE NO LED TO MAINTENANCE 
UNDER 125 CRPC 
SECOND WIFE AND agg EMPLOYEE 


CRUELTY IN MARRIAG 
CONSTITUTIONAL RIGHT 


CHARGE ON Or 





















































WOMEN 
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CHAPTER-1 
HINDU LAW INTRODUCTION 


WHO IS HINDU 


The Constitution Bench of the Apex Court in the 
judgment reported in MANU/SC/0040/1966 : 
[1966] 3 SCR 242 , Sastri Yagnapunu 

Muldas Bhudardas Vaishya, relevant part of 
which is being quoted below: T clopedia 
of Religion and Ethics, Vol s described 
'Hinduism' as the title to that form of 


the present populati of the Indian Empire 


religion which et Oot the vast majority of 


(p.686). As Dr. akrishnan has observed, 
"The Hin ivilization is so called, since its 
original, fe ers earliest followers occupied the 
tersitog rained by the Sindhu (the Indus) river 
s corresponding to the North West Frontier 
Province and the Punjab. This is recorded in the 
Rig which give their name to this period Indian 
history. The people on the Indian side of the 
Sindhu were called Hindu by the Persian and the 
later western invaders." (The Hindu view of Life" 
by Dr. Radhakrishnan. P. 12).That is the genesis 
of the world "Hindu". 
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When we think of the Hindu religion, we 
find it difficult, if not, impossible to define Hindu 
religion or even adequately describe it. Unlike 
other religion in the world, the Hindu religion 
does not claim any one prophet; it does not 
worship any one God; it does not subscribe to any 
one dogma; it does not believe in any one 
philosophic concept; it does not follow any one set 
of religious rites or performances; in fach s 


not appear to satisfy the narrow traditional 


feature of any religion or creed. oadly be 
described as a way of life and ry g more. 
O 


...The term i, 2) rding to Dr. 
Radhakrishnan, had originally a territorial and 


not a credal signific Oy implied residence in a 
well-defined geo cal area. Aboriginal tribes, 
savage andQhalf-civilized people, the cultured 
Dravidia N 
as re the sons of the same mother. The 


d the Vedic Aryans were all Hindus 


thinkers reckoned with the striking fact 

that the men and women dwelling in India 

belonged, to different communities, worshipped 

different gods, and practised different rites 
(Kurma Purana) (Ibid p. 12) 

Monier Williams has observed that "it must 

be borne in mind that Hinduism is far more than 


a mere form of theism vesting on Brahmanism. It 
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presents for our investigation a complex 
congeries of creeds and doctrines which in its 
gradual accumulation may be compared to the 
gathering together of the mighty volume of the 
Ganges, swollen by a continual influx of tributary 
fivers and rivulets, spreading itself over an every- 
increasing area of country and finally resolving 
itself into an intricate Delta of tortuous steams 
and jungly marshes.... The Hindu re is 


reflection of the composite nN of the 


. It has ever 


Hindus, who are not people but “Wt is based 
on the idea of universal “apy 


aimed to sccm ND circumstances, 
and has carried on the process of adaptation 


through more than thousand years. It has 
first borne with em, so to speak, swallowed, 
digested, similated something from all 
creed" «(R us Thought & Life in India" by 
Mo joins, P. 57). 

e have already indicated that the usual 
tests which can be applied in relation to any 
recognised religion or religious creed in the world 
turn out to be inadequate in dealing with the 
problem of Hindu religion. Normally, any 
recognised religion or religious creed subscribes 
to body of set philosophic concepts and 
theological beliefs. Does this test apply to the 
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Hindu religion? In answering this question, we 
would base ourselves mainly on the exposition of 
the problem by Dr. Radhakrishnan in his work on 
Indian Philosophy ("Indian-Philosophy" by Dr. 
Radhakrishnan. Vol. I, pp.22-23). Unlike other 
countries, India can claim that philosophy in 
ancient India was not an auxiliary to any other 
science or art, but always held a prominent 
position of independence "In all the g 
centuries of history," says Dr. Radhakrishnan, "in 
all the vicissitudes through i S3 has 
passed, a certain marked iden Oa It has 
held fast to certain mark 

has held fast to certain psycĦological traits which 
constitute its speci age and they will be the 
characteristic m f the Indian people so long 
as they NN legea to have a separate 
istense Oe history of Indian thought 
em ically brings out the fact that the 
d ment of Hindu religion has always been 
inspired by an endless quest of the mind for truth 
based on the consciousness that truth has many 
facts. Truth is one, but wise men describe it 


differently. The Indian mind has, consistently 


through the ages, been exercised over the 


problem of the nature of godhead the problem 
that faces the spirit at the end of life, and the 
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interrelation between the individual and the 
universal soul. "If we can abstract from the 
variety of opinion, says Dr. Radhakrishnan, "and 
observe the general spirit of Indian though, we 
shall find that it has a disposition to interpret life 
and nature in the way of monastic idealism, 
though this tendency is so plastic, living and 
manifold that it takes many forms and expresses 
itself in even mutually hostile teachings. 

Naturally enough, it was realisedjby Hindu 
religion from/the very beginnin i NY. that 
truth was many-sided an erent views 
contained different aspec th which no one 


could fully express. This owledge inevitably' 


are comsidered to be the branches of the self-same 
tree? The short cuts and blind alleys are somehow 
reconciled with the main road of advance to the 
truth." (...) When we consider this broad sweep of 
the Hindu philosophic concepts, it would be 
realised that under Hindu philosophy, there is no 


cope for ex-communicating any notion or 


principle as heretical and rejecting it as such 
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The development of Hindu religion and 
philosophy shows that from time to time saints 
and religious reformers attempted to remove from 
the Hindu thought and practices element of 
corruption and superstition and that led to the 
formation of different sects. Buddha started 
Budhism; Mahavir founded Jainsim; Basava 
became the founder of Lingayat religion; 
Dnyaneshwar and Tukaram initiat e 
Varakari cult; Guru Nanak inspired, Sikhism 
Dayananda founded Arya Samaj aitanya 
began, Bhakti cult; and i sult of the 


Vivekananda, 


teachings of Ramakris 


Hindu religion flowere ee ne, its most attractive, 


progressive and dy. form. If we study the 
teachings of they N and religious reformers, 
we would n Oren of divergence in their 
respectiv s; but underneath that divergence, 
there #¢ a &ind of subtle indescribable unity which 
kéefs)them within the sweep of the broad and 
progressive Hindu religion. 

It is somewhat remarkable that this broad 
sweep of Hindu religion has been eloquently 
described by Toynbee. Says Tonbee; "When we 
pass from the plane of social practice to the plane 
of intellectual outlook, Hinduism too comes out 


well by comparison with the religions and 
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ideologies of the South-West Asian group. In 
contrast to these Hinduism has the same outlook 
jas the pre-Christian and pre-Muslim religions 
and philosophies of the Western half of the old 
world. Like them, Hinduism takes it for granted 
that there is more than one valid approach to 
truth and to salvation and that these different 


approaches are not only compatible witheeach 


other...but are not only compatible y 


Experiment in Western E all 


pp. 48-49). OQ 
The onsin YO) were fully 
comprehensive 


conscious of this eD 
character of Hindu geligiðôn; and so, while 


guaranteeing the fu ental right to freedom of 
religion, Explan I to Article 25 has made it 
clear that -clause (b) of Clause (2) the 
referençe indus shall be construed as 
incl dfg reference to persons professing the 
Sik#, JJains or Buddhist religion, and the 
reference to Hindu religious institutions shall be 


constructed accordingly. 


In order to consider what is the Hinduism, the 
judgment of the Apex Court reported in 
MANU/SC/0982/1996 : AIR1996SC1113 , Dr. 


Ramesh Yeshwant Prabhoo v. Prabhakar 
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Kashinath Kunte and Ors. is very relevant 
Paragraphs 38, 39 and 40 of the judgment are 
being quoted below: 

38. These Constitution Bench decisions, 
after a detailed discussion, indicate that no 
precise meaning car be ascribed to the terms 
'Hindu', 'Hindutva' and ‘Hinduism'; and no 
meaning in the abstract can confine it te the 
narrow limits of religion alone, exclu e 
content of Indian culture and heritageQIt is also 
indicated that the term 'Hindutva' 4 Si more 
to the way of life of the p J the sub- 


continent. It is difficult t iate how in the 


face of these ee the’ term 'Hindutva' or 


Hinduism' per se he abstract, can be 
assumed to me d be equated with narrow 
fundamental indu religious bigotry, or to be 
constryed{topfair within the prohibition in Sub- 
sectio Nd: (SA)of Section 123 of the R.P. 
2 

39. Bharucha, J. in Dr. M. Ismali Faruqui 
v. Union MANU/SC/0860/1994 : AIR1995SC605 
(Ayodya case), in the separate opinion for himself 
and Ahmadi, J. (as he then was), observed as 
under: Hinduism is a tolerant faith. It is that 
tolerance- that has enabled Islam, Christianity, 


Zoroastriansim, Judaism, Buddhism, Jainism, 
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and Sikhism to find shelter and support upon 
this land.... 

40. Ordinarily, the Hindutva is understood 
as a way of life or a state of mind and it is not to 
be equated with, or understood as religious 
Hindu fundamentalism. In "Indian Muslims - The 
Need For A Positive Outlook" by Maulana 
Wahiduddin Khan (1994), it is said: The strategy 
worked out to solve the minorities probl S, 
although differently worded, that of Higdutva or 
Indianisation. This strategy, bri Ss aims 
at developing a uniform cult NO 
the differences between Kay cultures co- 
existing in the country. This Was felt to be the way 
of communal harm d national unity. It was 
though that thi d put an end once and for 
all to the miOrities problem. 

The (aB əve, opinion indicate that the word 
'Hi ud used and understood as a synonym 
o ianisation', i.e., Development of uniform 
culture by obliterating the differences between all 


the cultures co-existing in the country. 


A judgment reported in 1993 ALL.L.J. 1379 


Smt. Indumatee Koorichh v. The Family 
Court, Lucknow and Anr. of the learned Single 


Judge of Court has also 'Hindu' religion. Relevant 
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party of Paragraph 27 of the judgment is being 
reproduced below: 27...expression' Hindu' under 
the acts has been taken to mean and include in 
itself every person man or woman or child who is 
not a Muslim, Christian, Parsi or Jew and also 
such person, who being Muslim, Christian, Parsis 
or Jew when, he gets himself converted into the 
Hindu way of life either as a Vaishnavait, Shivait, 
Buddhist, Sikh or the like cults of Hindu d 
religion. Those religions, as have got their 
origination in foreign land or 1 S$. than 
mother India, the great Hindu O as such, 

O acs Hindu. 


their followers are not AD 
Thus considered in wider fiorizon or sense of 


e 
A in India or Hindustan 


connotation a N 


or whose paren 


hindustan nd surrounded by Himalayan 


e taken birth in India or 


range qn orth and Sindhu the Sea known as 
Ind ear in the south and having faith and 
allefiaihhce with this land and its culture may be 
called a Hindu irrespective of difference of a 


approach towards one truth and one goal. 


This definition of Hindu has further been defined 
by a Constitution Bench judgment of the Apex 
Court reported in AIR 1971, 1737 D.A. V. 
College, Jullundur etc. v. The State of Punjab and 
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Ors. Paragraphs 12, 13 and 16 of the said 
judgment are being reproduced below: 12. For the 
purposes of Article 29(1) even though it may not 
be necessary to enquire whether all the Hindus of 
Punjab as also the Arya Smajis speak Hindi as a 
spoken language, nonetheless there can be no 
doubt that the script of the Arya Samajis is 
distinct from that of Sikhs who form the majgrity. 
It is claimed chat while the Sik e 
Gurumukhi as their script the Arya Y: have 


their own script which is the w i script. 
i i igi inority with 


distinct script of their 


13. The A amaj is a reformist 


justified as would oe from the following: 


movement, belie im? one God and in the Vedas 
as the boo e knowledge. It holds that it is 
the duty ry Arya Samaji to read the Vedas 
and have them read, to teach or preach them to 
o It has a distinct organization, the 
membership of which is open to all those who 
subscribe to its aims and objects. The Arya 
Samajis worship before the vedic fire and it begins 
with the burning of incense (the homa 'sacrifice') 
accompanied by the chanting of Vedic verses. 

16. The passage read above show beyond 
doubt that the Arya Samaj by "rejecting the 
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manifold absurdities, found in Smriti and in 
tradition and in seeking a basis in the early 
literature for a purer and more rational faith" can 
be considered to be a religious minority, at any 
rate as part of the Hindu religious minority in the 


State of Punjab. 


R.M.A. Metropolitan v. Moran Mar Marthoma 
AIR 1995 SC 200, the Apex Court in Pa - 
31 of the judgment has observed abouteligion as 
follows: ‘Religion is the beli i binds 
spiritual nature of men to, “tO tural being.' 


It includes worship, in?) evotion etc. and 
extends to rituals. Religious Tight is the right of a 


person believing in ¢ Drone faith to practice 
it, preach it and MF 


HINDU, I or RELIGION ITS DHARMA WAY 
OF a 


Religion and Dharma are two different words. The 


s it. 


first case of the Apex Court in which religion has 
been defined is reported in 
MANU/SC/0455/1996 : [1996]3SCR543 , A.S. 
Nariayana Deekshitulu v. State of Andhra 
Pradesh and Ors. Relevant Paragraphs of the 


judgment; are being reproduced below: 
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142...The same is the difference between 
"religion", a word used in Articles 25 and 26, and 
"dharma" known to our psyche. I wish to put on 
record the difference in my own way and to say 
that our constitution makes had used the word 
"religion" in these two articles in the sense 
conveyed by the word "dharma". 

143. Very often the words "religion&and 
"dharma" are used to signify one and t e 
concept or notion; to put it differentlyy they are 
used inter-changeably. This, ho wis not so, 


as would become apparent Ya at is being 


stated later, regarding NO pt of dharma. I 
am of the considered view tĦat the word religion 


V, 
in the two articles len been used, not as s 
colloquially undg yp 


in the sen Nt comprehending our concept of 
nglish language having had no 


d by the word religion, but 


dharma. 
par. nef Yor to dharma, the word religion was 
u in these two articles. It is a different matter 
that the word dharma has now been accepted 
even in English language, as would appear from 
Webster's New Collegiate Dictionary which has 
defined it to mean : "Dharma : n. (Skt. fr. 
Dharayati he holds;) akin to L firmus firm : 
custom or law regarded as duty : the basic 


principles of cosmic or individual existence : 
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nature : conformity to one's duty and nature." The 
Oxford Dictiony defines dharma as : "Right 
behaviour, virture; the law (Skt. A decree, 
custom)." 

144. The difference between religion and 
dharma is eloquently manifested when it is 
remembered that this Court's precept is. It is 
apparent that the word dharma in this canen or, 
for that matter, in our saying, does n n 
religion, but the same has been used i 


defined in the aforesaid two dicti 


how the President of India, 
Sharma, understood “NO dharma in his 
vV 


ocation of the National 


September, 199 

145, @ur Gharma is said to be 'Sanatan' i.e. 
one whi s eternal values; one which is 
nei of e bound nor space-bound. It is 
oe of this that Rigveda has referred to the 
existence 'Sanatan Dharmani'’. the concept of 
'dharma', therefore, has been with us for time 
immemorial. The word is derived from the root 
Dh. R' - which denotes : 'upholding’, 'supporting’, 
‘nourishing’ and ‘sustaining’. It is because of this 


that in Kama Parva of the Mahabharat, Verse-58 
in Chapter 69 says: Dharma is for the stability of 
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the society, the maintenance of social order and 
the general well-being and progress’ of 
humankind. Whatever conduces to the fulfillment 
of these objects is Dharma; that is definite. 

146. The Brhadaranyakopanisad identified 
Dharma with Truth, and declared its supreme 
status thus: There is nothing higher than 
dharma. Even a very weak man hopes to vail 
over a very strong man on the strength of a, 
just as (he prevails over a nA" the 


help of the Kind. So what is arma is 


really Truth. Therefore people out a man 
who declares the ND e is declaring 
dharma and about one A clares dharma they 


say he speaks the < hese two (dharma and 
truth) are this. 

147, e ‘essential aspect of our ancient 
thought c rning law was the clear recognition 
of stpremacy of dharma and the clear 
afti tion of the status of 'dharma' which is 
somewhat akin to the modern concept of the rule 
of law, i.e. of all being sustained and regulated by 
it. 

148. In Verse-9 of Chapter-5 in the 
Ashrama Vasika Parva of the Mahabharata, 


Dhritrashtra states to Yudhisthira : "the State 


A gift to legal fraternity - Sridhara Babu N Advocate 





49 


can only be preserved by dharma - under the rule 
of law." 

149. Ashoka mentioned about victory of 
dharma in his rock edict at Kalsi which 
proclaimed his achievement in terms of the moral 
and ethical imperatives of dharma, and 
exemplified the ancient dictum : "Yato 


Dharmstato Jai:" (where there is Law, there is 


Victory). 
152. Swami Rama in his book®@A Call to 


Humanity’, published; by © malayan 
International Institute of ey c 


Philosophy of the U.S.A. ~O as taken pains 
to demonstrate the differente between religion 


ience and 


and dharma. It wo profitable to note what 
this great P id in this regard. The word 
religion, a nen understood, is comprised to 
aa nego and dogmas surviving on the 
€ ar and blind faith; whereas dharma 
eneaip q5 those great laws and disciplines 
that uphold, sustain, and ultimately lead 
humanity to the sublime heights of worldly and 
spiritual glory. Dharma shines in the form of 
truth, nonviolence, love, compassion, 
forbearance, forgiveness, and mutual sharing. 


153. Swami Rama mentioned in this 


connection what the great master, Krishna, 
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stated to Arjuna about the essence of the 
Upnishads. He introduced a healthy lifestyle 
through which people could attain the state of 
peace here and now. But with the passage of time, 
people formed a cult around Krishna, giving birth 
to new religion with the various branches. 

154. The distinction between religion and 
dharma has also been explained by sayingathat 
religion is enriched by visionary methodo d 


theology, whereas dharma blooms in the realm of 


direct experience. Religion contr to the 
changing phases of a culture; OF a enhances 
on 


the beauty of ee may Inspire, 
one to build a fragile, moral home for God; 


dharma helps ee ecognise the immortal 
shrine in the he 

155, NCS hor goes on to say that the 
perennial Op s, rules, and laws that help 
mai tds peace and harmony in one's individual 
adig the community life constitute dharma. It 
applies for all times and in all places. Social laws 
and even national constitutions devoid of such a 
dharma will lead a society towards an inevitable 
decline. 

156. Thus, having love for all human beings 


is dharma. Helping others ahead of one's personal 


gain is the dharma of those who follow the path 
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of selfless service. Defending one's nation and 
society is the dharma of soldiers and warriors. In 
other words, any action, big or small, that is free 
from selfishness is part of dharma. 

158. It is because of the above that if one 
were to ask "What are the signs and symptoms of 
dharma?", the answer is : that which has no room 
for narrow-mindedness, sectariansim, blinddaith, 
and dogma. The purity of dharma, t e, 


cannot be compromised with sectartanism. A 


sectarian religion is open to a digri group of 
people whereas dharma “TP es all and 
u 


excludes none. This is "O 
psyche. 


r dharma, our 


© 


Dr. Sarvapalli Krishnan in his Book 


‘Indian Re AEN as observed as follows: 
meee of institutions and influences, 
which ype the moral feeling, and character of 
t people is called the dharma which is a 
fundamental feature of the Hindu religion. 
Hinduism does not believe in enforcing creeds, 
but calls upon all Hindus to conform to the 
discipline. It is a culture more than a creed. If ye 
do the will or the dharma, ye shall know of the 
doctrine or the truth. The dharma helps the 
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smoldering fire, which is in every individual to 
burst into flame. 

The dharma is a code of conduct supported 
by the general conscience of the people. It is not 
subjective in the sense that the conscience of the 
individual imposes it, nor external in the sense 
that the law enforces it. It is the system of 
conduct, which the general opinion or the gpirit 
of the people supports, that the Germ! ll 
Sittlichkeit. Fichte defines the latterQas those 
principles of conduct which oni 


ve become a 


eople in 
their relations to each other, 

matter of habit and seco W, the stage of 
culture reached and pap Pesen we are not 


explicitly conscious 


Shyamal Ranjz Pe vs. Nirmal Ranjan 
Mukerjee ar Ors.: MANU/UP/0996/2007 
0> Dharma is that which holds together 


a ing beings in a harmonious order. Virtue is 
conduct contributing to social welfare, and vice is 
its opposite. It is frequently insisted that the 
highest virtue consists in doing to others as we 
would be done by. Both the individual and the 
social virtues are included in that are called nitya 
karmas, or obligatory duties, which are clealiness 


or saucm good manners or acharam, social 
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service or panchamahyajnas, and paryer and 
worship or sandhyavandanam.... 

104. Dharma is inherent as law in the very 
nature of all existing phenomena, that which 
supports and holds universe together. It is not 
merely a set of beliefs having no connection with 
the living, but rather a set of principles for a 
harmonious and beneficent life. It is pragtical 
doctrine. The etymological meaning of Dae 
also "that which binds together". 

105. The goal of world 


achieved by ahinsa which 


Hinduism/ Buddhism a 


religions within the fold.of ism. 
106. The t philosopher, S. 


Radhakrishnan e book 'Indian Religions', 


Indian Reli&i Thought has described the 


fundame concepts of the Indian religion. 
Religi Wiccts both God and man. As religion is 
ali be lived, not a theory to be accepted or a 
belief to be adhered to it allows scope and validity 
to varied approached to the Divine. There may be 
different revelations of the Divine but they are all 
forms of the Supreme. If we surround our souls 
with a shell, national pride, racial superiority, 


frozen articles of faith and empty presumption of 
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castes and classes, we stifle and suppress the 


breath of the spirit. 
ORIGIN OF HINDU LAW 


Rayani Appaiah vs. Spl. Tahsildar, L.R. 
Addanki: MANU/AP/0340/1987 (FB) - The 
Hindu law is the spin-off of Vedas, Smaritis, 
commentaries and digests legislative ena s 
and judicial decisions. Several commentaries and 


digests were compiled as to O ence of 


Shastric law expounded in V nd Smrithis 


and the commentaries a s of Mitakshara 
and Viramitrodaya a llu uta Vahanas are 
n 


accepted with sole d reverence by people. 
The onime ine amalgam of distillation 
of ancient r ~ preponderance usage and 
custoryin P ommunity and it is a happy blend 
ironing oùt the inconsistencies and angularities. 
The”omigin and development of schools of Hindu 
Law is traced by the Privy Council in Collector of 
Madura v. Mootto Ramalinga 12 MIA 397 as 
follows: The remoter sources of Hindu Law are 
common to all the different schools The process 
by which those schools have been developed 
seems to have been of this kind. Works 


universally or generally viewed became the 
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subject of subsequent commentaries. The 
commentator put his own gloss on the ancient 
text and his authority having been received in one 
and rejected in another part of India, schools with 
conflicting doctrine arose. 

The commentaries of Mitakshara in general 
and particularly the commentary on Yajnavalkya 
are followed through out India except Bengal. In 
Bangala area the chief commentary is of 
Jimutavahana and it is called Dayakegha. By 
efflux of time diverse ain i dered by 
commentators as subt complex 


dimensions and also to usage the 


Mitakshara doctrine Borin off-shoots with 


slightly different sh f opinion designated as 
Madras, Bomba aras and Mithila schools of 
Hindu law, ssence of Mitakshara doctrine 
permeated dtu all these schools and there 
are_sligh® variations as a result of different 
afet@ches and accent by certain treatises and 
commentaries influenced by local custom and 
usage. Smriti Chandrika and Saraswati Vilas 
considered to be the prominent exponents of 
Mitakshara supplement but not supersede 
Mitakshara. The commentators endeavoured to 
string shades and hues in Shastras. As pointed 


out by the Privy Council in Budha Singh v. Lalthi 
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Singh (37 All 604) these treatises can be called 
upon to "explain a dubious or in terminate phase 
of term in the Mitakshara". The difference 
between Mitakshara and Dayabhaga schools are 
vital. In Mitakshara school, the son gets a right to 
the joint family property by birth and can demand 
partition during the father's life-time. But in 
Dayabhaga school the son is precluded from 
demanding partition during the life tim e 


father and the father is considered sy... 


owner of the property. Under “XS 


widow of a deceased nye 
re against his 


law, the 
nnot enforce 
partition of her husba 
brothers but under t SO school she is 
entitled to demand din 

It is not o aes to refer to Kautilya's 


Sastry..B tion this compilation is popularly 


Saat arslated for the first time by Shama 


understood as treatise or articulation of financial 
s But, however, it embraces all aspects of 
law, viz., state-craft, administration of justice, 
legal procedure woman's rights, marriage, 
divorce, fiscal measures, sociology, philosophy 
etc. But, however it is considered as a king-made 
law and not on parity with Dharmasastra. 

On the question of Shastric law it is 


necessary to remember that the original text of 
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Mitakshara composed by Vijnaneshwara on the 
institutes of Yejnavalkya is not followed in any 
part of the country without modification. S.S. 
Setlur, an Advocate of Bombay and Madras in his 
introduction to 'Hindu Law Books of Inheritance' 
gave a list of different works in support of each 


sub-school that have influenced the law in those 
areas. The following table shows at glance the 
number of works which has influenced pa 
school. 

1. Benares School D 

1. Mitakshara, 2. Viramitro ÀQ. Dattaka 


Mimamsa, 4. Nirnaya Sin Madana Parijata 


2. Dravida School 


1. Mitakshara, 2 Oy cara Madhaviya, 3. 
Sarasvati vine Chandrika, 5. Dattaka 
Chandrik yanatha Dikshitiya 

3. Mithila ol 


1. Mitakshara, 2. Vivadachintamani, 3. Vivada 


R ara, 4. Dattaka Mimamsa, 

4. Bengal School 

1. Dayabhaga, 2. Dayatatwa, 3. Dayakrama 
Sangraha, 4. Dattaka Chandrika, 

5. Maharashtra School 

1 Mitakshara, 2. Vyavahara Mayukha, 3. Nirnaya 
Sindhu, 4. Dattaka Mimamsa, 5. Samskara 


Kaustubha 


A gift to legal fraternity - Sridhara Babu N Advocate 





6. Gujarat School 
1. Vyavahara Mayukha, 2. Mitakshara 

Further the text of Mitakshara is not a 
statement of principles enunciated by the author. 
It is a digest of collection of principles given by the 
authors of different Smritis. As opined by Mulla 
in his 'Hindu Law' it is a brief compendium being 


a running commentary on the Co of 


Yagnavalkya and a veritable digest of S 
The author of Mitakshara himself g ‘>. list of 


ancient authors of Smritis relie im. (See 
Colebrooke, preface p. HI) M tri; Vishnu; 
Harita; Yajnyawalcya; 7 Angira; Yama; 
Apastamba; aO Katyayana; Vrihaspati 
Parasara; 2 a; Lic'hita; Dacsha. 
Gautama; a: Os Vasishtha, are the 
promulgatofsfofhe Dharma Shastras. 

Thi ve a clue to the subsequent 
co Mors of Mitakshara. While accepting the 
prafciple given by Mitakshara, they deduced a 
principle apparently akin to the same, but slightly 
in a modified from based upon the original text on 
which Vijnaneshwara himself rested his 
placitums, They tried to evolve some principle 
based upon the original text given by 


Vijnaneshwara himself to support the customs 


prevailing in the provinces' This is clearly noticed 
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by S.S. Setlur in his admirable introduction to "A 
Complete Collection of Hindu Law Books on 
Inheritance" stating that. We may, then, safely 
conclude that the schools originated in different 
authors of commentaries and digests putting 
glosses on the ancient texts, in order to squeeze 
out from them rules and principles supporting 
the next customs prevailing in the provinces 


governed by them at the time ir 


composition. It follows from this, Hoy the 


authoritativeness of a given wor s on the 
success achieved by it in Oi the 
customary law of the e. So also the 
authoritativeness of a given rule would depend on 
its being in conso with or at least not 
against recognis toms. 

It is Ne these two authors who have 
atveneed ravida school have also accepted 
the Nr a mother. They developed the theory 
confistent with the original text of Mitakshara 
stating that she has no right to demand partition, 
and if she was already provided, she need not be 
given a share, and she was provided with some 
property, she may be allowed to some portion of 
the property. This is the very view expressed even 
in the original text of Mitakshara. The only 
principle evolved by them is that the property 
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given to her is not a share but only a provision. 
This juridical principle follows irresistibly even 
from the text of Mitakshara. In fact this is only 
way in which even Vijnaneswara formulated his 
placitums while compiling his work. For instance, 
the text of Narada says: Let the father, making a 
partition, reserve two shares for himself. 
Vijnaneswara evolved the theory of«self- 
acquired property and joint family prop d 
formulated the principle that son “SS, 


in the father's disposal of acquired 


property; but since both have y a right in 
the grand father's mee) has a power of 
interdiction (if the oO y dissipating the 


property). (Vide Pagel oka 10 of Kalyanararna 


Iyer's publicatio imilarly Vijnaneswara toned 
down the XY Jyestabagha enunciated by 
Baudhayefidh id p. 221) which declares, "Let the 
eldestetake one most excellent chattel (dhane) it 
beisfg declared in the Sruti: It is necessary to 
gratify the eldest son with wealth (dhana) by 
introducing an element of discretion to the father 
instead of allowing it to be a right. Thus we see 
the study of attempt of the commentators to 
assimilate the customary law with the original 
texts. This historic fact was very rightly noticed 


by Setlur. 
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In fact the original text of Mitakshara is not 
followed even in Maharashtra, the birth place of 
Vijnaneshwara. It is seen that the original text of 
Mitakshara, the father has got absolute 
discretion to permit partition. But it is no longer 
in vogue in any part of the country. Every son has 
a right to demand partition by birth. However, in 
Mitakshara some remanent of this principle is 
left-That is, without the assent of the fa’ e 
son is not entitled to partition if the father is joint 
with his brothers and other Ho sy 


So we should ney t it is very 


much the custom or eR) overns personal 
law as held by the Pri cil in the Collector 


of Madura v. ieee Sethupathy 12 


MIA 397 and 
Supreme ge yam Sunder Prasad Singh v. 
State aX ANU/SC/0385/1980 : AIR 1981 


Di necessary to recall the dicta of the 


quently accepted by the 


Při ouncil in the above case wherein, it was 
held, that "under the Hindu system of law clear 


proof of usage will outweigh the written text of the 


Even in Madras where a share was denied 
to a female during the life time of her husband on 
a proof of custom among Chetti community, such 


a claim what is described as Patnibhaga, was 
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allowed. In Palaniappa Chettiar v. Alavan Chetti 
MANU/PR/0042/1921 : 48 (1921) Indian 
Appeals 539 reversing the judgment of the High 
Court and restoring the judgment of the trial 
Court the Privy Council upheld the claim of the 
plaintiff for Patnibhaga. In that case, a custom 
was found to exist among Hindus of the Chetti 
sub-caste in habiting seven villages in Madura 
district of the Madras Presidency, where 
a husband during the life of his wife married 
another wife, he set aside out ae a 
portion, called moopu, for SO wife's 
maintenance, that portio 


nationally divided, iety going to the son or 


if she had one, and th ld. of the property was 


sons by the n and the other moiety to the 
son or so e second wife in a suit for 
partition fro) ight by the only son of a first wife 
(de edpagainst his father and the sons by the 
s wife the custom was applied by the 
Judicial Committee by giving the plaintiff the 
moopu and a third share of the remaining 
property. Thus the personal law of Hindus is 
based upon custom and usage which is nothing 
but consent of the community. 


Colebrooke in his translation of Mitakshara 


made a pertinent remark in this regard: The rules 
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of succession to property, being in their nature 
arbitrary, are in all systems of law merely 
conventional. Admitting even that the succession 
of the offspring to the parent is so obvious as 
almost to present a natural and universal law: yet 
this very first rule is so variously modified by the 
usage of different nations, that its application at 


least must be acknowledged to be founded on 


consent rather than on reasoning 

It is seen, thus, that it is not very wuch that 
the commentaries of Smriti N and 
Sarasvati Vilasa a as W a female in 
a joint family property d oe time of her 
husband, but it be ustom and usage 


prevalent in this of the country that 
prevented a shay Se So it is difficult for 
us to ass o the Hindu Succession Act 
wanted, ta re} ore the original text of Mitakshara 
unmodified and unsullied by any local text or 
usage] Such a position cannot be conveyed as the 
Legislature cannot think of restoring the original 
Sastric law of Mitakshara which is never followed 
in its original form in any part of the country. 
What is now referred Dayabaga law of 
Hindu law followed in Bengal is earlier to 
Mitakshara school of Hindu law. Dayabaga is of 
the year 1090. Mitakshara was practiced down 
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the Vindhyas in Maharashtra, Andhra Desa the 
present Tamil Nadu and Karnataka since the year 
1125. Neelakanta's "Vyavaharamayukha" is 
practiced in Maharashtra. This compilation is of 
1635, whereas Devannabhatta's Smruti 
Chandrika, which is of the thirteenth century is 
followed in Andhra Desa and Tamil Nadu. These 
compilations of Mitakshara derived prineiples 
from sources like Vedas, Smrutis Sruti: e 
authors of these compilations re also 
influenced by ancient jurists- , Manu, 
Yagnavalkya, Katyayena, Vi a, Narada, 
Aparka. Jurists of later anda Pandita, 
Nilkanta--Jaganmatha ies the texts of 
ancient jurists in M ra of the Indian history. 

cient jurists occupies the 
pride of pl is the Prima Inter Pares. He is 


attribute thorship of 2694 couplets, now 


n 


found eee volumes. He analysed the social 
Cae Hindus from cradle to the grave. His 


precepts were practiced without demur over the 
centuries. He laid a rigid code of conduct 
touching Varnasrama and conduct relevant to 
Dharma. Many of, his precepts to-day are termed 
to be "against women". He considered women: "Na 
Stree Swatantramarhasi" (The woman does not 


deserve independence). On the contrary, 
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Yagnavalkya was liberal. He recognised women 
can inherit property. He accorded "legal" 
personality to her. He endowed her the legal 
competence to own Stridhana. Arnold Toynbee, 
who enumerated twenty one civilisations, is of the 
view only in two among the twenty one in which 
women were competent to hold property. One 
among the two is Indus Civilisation. He wasyfond 
of Greek civilisation and not an ad of 
Romans. Even in Greek Civilisation Ne was 
e 


not competent to manage propegt ven her 


property. In common law an is not 


recognised competent on) anage her own 
property till recently. i is fer spouse who was 


entrusted the man t of her property. 
When Eas a Company settled its rule 
in India, r Hastings was the second 
Governor era) of the Company in the years 
177 Ki . He applied what is then called 
g ta Presidency" to include the present 
Orissa and Bihar and the territory upto Oudh, the 
principles of Dharmasastras whenever the 
disputants were Hindus, on questions of 
marriage, adoption, succession, gifts, wills, 
partition of coparcenary, maintenance, debts and 


religious endowments in Courts. In later years in 


Bombay Presidency and Madras Presidency the 
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Courts followed similar methods during the 
company rule of the country. In South India 
Dravida school of Mitakshara thus came to be 
entrenched. Smruti Chandrika which is a digest 
of cases; Saraswati Vilas a compilation of working 
rules were followed in Andhra Desa, Tamil Nadu 
and Karnataka, where Mitakshara school of 
thought reigned. Between the two when in comflict 
the rule of interpretation was former ti 
Chandrika) was to be disregarded. e slokas 
relevant to inheritance of femal Y 
in the Full Bench case of this SO 

That was the law till J eye in South 


India. The decision in ie is’unexceptionable. 


in (1) supra. 


What is ref as Hindu law is a 


compilation of schools of thought 


helped ,th 
Pri cil restated the principles, applied the 


w to formulate the principles. The 


practiced é raus Ors of India. British jurists 


priafciples of shastras some times in the light of 
common law and equity. The principles of Hindu 
law always evoked skepticism in Englishmen and 
British jurists 

Adverting to Act 30 of 1956, what is called 
a Central enactment, the Act is a federal statute. 
In our view there is no reason if Hirabai a widow 


in Maharashtra can get a share in her husband's 
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property under Act 30 of 1956, her counterpart in 
Andhra Desa Veeramma why should she be not 
allotted share in her family, especially when 
Article 14 of the Constitution leads the equity. 
This is one part of our answer. The other part is 
founded on what the Supreme Court said in 
Hirabai's case "The Hindu law of inheritance 
(Amendment) Act, 1929 conferred heirship nights 
on the son's daughter daughter's daug 

sister in all areas where the Mita 

prevailed. Section 3 of the Hind 

to Property Act 1937 conferre 


the joint family property s9 ow in the family 
th 


like a male member family. The Hindu 
Succession Act, 19 vides by Section 14(1) 
that any proper sessed by a female Hindu, 
whether ed before or after the 


commenc t of the Act, shall be held by her as 


a full ~~. thereof and not as a limited owner." 


The* reforms were overdue in all parts of the 
country. The status of females was reformed in 
piecemeal in enactments, which have application 
all over the country including South India. The 


Act 30 of 1956 is one such reformatory measure. 


Since prior to independence there have 


been moves to codify the Hindu Family law and 
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also improve the status and rights of women. 
After the commencement of the Constitution, 
Parliament has made important legislations in 
1955 and 1956 making wide ranging statutory 
changes in Hindu Law which are: The Hindu 
Marriage Act, 1986; The Hindu Succession Act, 
1956; The Hindu Minority and Guardianship Act 
1956 and the Hindu Adoptions and Mainteraance 
Act, 1956. The salient features of these ts 
for the purposes of our discussion\are: the 
definition of a 'Hindu' has bee arged to 


include Sikhs and Jains, oy; ing effect is 


given to the statutory p Ofis over the pre- 


existing law with respe K to any matter for which 


provision is made i cts, and any other pre- 


existing law inog Non with the provisions of 
the Act ceg wen There is a uniformity in 
the apni of statutory provisions regarding 
Marriage,*Adoption, Succession, Guardianship, 

mMtenance etc, to the Hindus without reference 
to the different Schools of Mitakshara or other 
customary laws, except to the extent mentioned 
in the Acts. The status and rights of women are 
improved by enlarging the limited estate into an 
absolute right, by including the widow and 


daughter as Class I heirs of a deceased male and 


giving them a share equal to that of a son by 
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enabling the woman to adopt in certain cases 
without the need for authority of husband or his 
kinsmen, by giving them better rights in 
matrimonial matters like seeking divorce etc. The 
Hindu Women's Right to Property Act, 1937 is 
repealed by the Hindu Succession Act. The 
uniformity in personal law of the Hindug and 
improving the status and rights of wo y 
also be seen as a step towards an uniform’ Civil 
Code contemplated by the Directiy iNciples of 
State Policy in the Sey 


Adusmilli Seethalakshmamma vs. Yerneni 
Chalamaiah and Q NU/AP/0109/1974 - 


Shri K. P. Jayas his Tagore Law Lectures, 
1930 at pa ix™said : "The former (Manu) is 
supposed e the foundation of the whole 
ortho N Stem of Hindu Law. Its authority is 
r Ai as Supreme by the unanimous verdict 
of both the law and legal literatures of Hindu 
India, and as such it occupies a unique position 
in the legal history of the land. The latter 
(Yajnavalkya) is the present-day binding law of 
the majority of the Hindus. It is enough to say for 


its introduction, that the Mitakshara is a 


1 Entire Hindu law origin discussion quoted from - Rayani 
Appaiah vs. Spl. Tahsildar,; MANU/AP/0340/ 1987 
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commentary on the Code Yajnavalkyan. It has, in 
effect, though not in name, superseded the Code 
of Manu. It seems clear that it was 
with the object of superseding the orthodox but 
unworkable provisions of the earlier Code that 
Yajnavalkya's Code was promulgated. It became 
the accepted code of law of the Hindus not only 
on account of its revealing virtue but also its 
advanced and liberal juridical norms." at 
page XXI, he goes on to say : "The Code of Manu 
practically ignores woman, bec was the 
view of the old common 1 e Code of 
Yajnavalkya treats her a egal persona; it 


allows her to inherit property." 


Bhagwan Singh oq vs. Bhagwan Singh : 
MANU/UP 895 - The sources of Hindu 
law, I pedd | ardly point out, are the Srutis or 


2e Smritis or the institutes of the sages, 


a he commentaries and digests. The 
commentaries and digests were written or 
compiled by later writers with the object of 
reconciling discrepancies in the sayings of the 
sages, and laying down complete and consistent 
codes of rules on different branches of law. The 
commentaries and digests, therefore, form an 


important part of the authorities on Hindu law.... 
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A commentator on Hindu law is not a 
lawgiver and has no more authority to alter the 
test of the Hindu law or to prescribe limitations of 
the Hindu law of adoption than has any other 
member of the public. I think in that, proposition 
every orthodox Hindu will agree. The commentary 
may or may not be intrinsically valuable as a 
guide to the true construction of the sacredętexts 
of the Hindu law, but it is not itself a sac t. 
The opinion propounded in the commeętary may 
lead to the growth and establis NY, usage 
in accordance with the vie AO expressed, 

Y under the 


although such views TNQ 
ancient text, and in such tase "clear proof of 


usage will someah nnen text of the law." 


The Hindu law 


ns admonition against the 
doing of e ‘acts, and positive prohibitions 
against tle ¢ oing of other acts. Acts which are 
(7a are illegal in Hindu law and 
désfio 


act contrary to what is an admonition and is not 


in these provinces effect their object. An 


a positive prohibition may be sinful, but it is 
neither illegal nor ineffective. The ancient texts of 
the Hindu law were written according to a system. 
If they had not been so written it would be 
frequently impossible to decide whether the doing 


of a particular act was positively prohibited or 
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was merely admonished against in the text as 
being a moral sin. The Mimansa of Jaimini, to 
which I shall have to refer later on, tells us what 
are the rules in this respect for the construing of 
ancient sacred texts of the Hindus. 

Amongst the earliest of those Rishis to 
whom the Dharmasutras are attributed was 
Vasishtha. The holy Yama and Saunaka were of 
the Sutra period as was also Narada. er 
Manu preceded Vasishtha or came aftég him, the 
Code of Manu, as we now Sn 
quotations from Vasishtha. Ne Orne and 
order of date to Man Yajnyavalkya. 
According to Mr. Mayne, the Work of Yajnyavalkya 
"is more than 1,40 Qs old, but how much 
older it is impo to say." Sitting here as a 


Judge to ¢ ile% question of Hindu law between 


Hindus, it t for me to express an opinion as 


t opthodox Hindus accept the laws of Manu as 


to ne of Manu. It is sufficient to say 


having been divinely inspired, and that Manu 
states that he received the code from Brahma and 
communicated it to the sages. That in its present 
form it is not as it originally was is probable. Sir 
W. Jones places the Code of Manu in its present 
form as early as 1280 B.C. ............. Mr. Mayne, 
in paragraph 20 of his Hindu Law and Usage, 5th 
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edition, says correctly: "The Code of Manu has 
always been treated by Hindu sages and 
commentators from the earliest times, as being of 
paramount authority; an opinion however, which 
does not prevent them from treating it as obsolete 
whenever occasion requires." There can be no 
doubt that in the Benares School of Hindu law the 
Code of Manu always was and still 4s of 
paramount authority. 

The two most celebrated NY, from 


Sanskrit into English of works XS 
bjects of the 


law and 
the two most celebrated writer 


Hindu law in the early ye is century were 


Mr. Colebrooke and Oo. ew Mr. Sutherland. 


e of Mirzapur in 1796 
and was in 180 dge of the Sudder Court at 
Calcutta. Mr. Colebrooke published his 

the Digest of Hindu Law, which is 

nown as Colebrooke's Digest. In 1810 

lebrooke published his translation of the 

Mitakshara. In Mirzapur Mr. Colebrooke was in 

the midst of Hindus who are subject to the School 

of Benares. Mr. Sutherland was in 1815 a Judge 
at Bhagalpur in Bengal. 
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Gangaben Motiji Thakor and Ors. vs. Maneklal 
Ishwarlal Patel and Ors.: 
MANU/GJ/1521/2018 - (2019) 2 GLR 898 

The term "School of law" as applied to 
different legal schools prevalent in different parts 
of India, seems to have been first used by Mr. 
Colebrooke. An account of the origin and 
development of the schools of Hindu lawqywas 
given by the judicial committee of t 
Council in the case of Collector of Madura v. 
Mootto Ramalinga: The cn go of the 


e different 


Hindu Law are common QF 
schools. The process by NO se schools have 
been developed seems ý have been of this kind. 


Works universally ery generally received 


became the subj subsequent commentaries. 


The com a put his own glosses on the 
ancient, Ò and his authority having been 
receiv one and rejected in another part of 
Indi, J schools with conflicting doctrine arose. 
Mitakshara - a very modest title meaning a brief 
compendium - is a running commentary on the 
Code of Yajnavalkya and a veritable digest of 
Smriti Law. It was written in the latter part of the 
eleventh century by Vijananeshwara, an ascetic. 


In Mitakshara which is more of a digest than a 


mere commentary on a particular Smriti, we find 
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the quintessence of the Smriti law and its 
precepts and injunctions. The chief merit of the 
work consists in its comprehensive treatment of 
almost all important topics of the law and the 


synthesizing of various Smriti texts. 
CUSTOMS UNDER HINDU LAW 


The case reported in Ramasami Kamaya 
Sundaralingasami Kamaya «> Naik 
MANU/TN/0094 /1894 : xy R., 17 


Mad., 422., which WV the Sattur 
Zamindari where the NO re Sudras also 
to 


shows that it was the qus in certain families 
in Southern India t rm what was known as 
age, the wife being known 

agger wife. It appears from the 

all the usual ceremonies in 

oÑ®with a marriage were gone through-- 

ger being placed as a symbol to show that 

the status of the wife was inferior. This case does 
not help us much. Mr. Ganapathi Ayyar in his 
work on Hindu law refers to a sword marriage and 
at page 491 observes: "Among the Kshatriya 
castes there is a form of marriage known as the 
sword or dagger marriage (kadga vivaha) and this 


prevails even now among some zamindar families. 
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In the Jyotirvidabharanam which is supposed to 
be the work of Kalidasa, it is said that in the 
Kaliynga even a marriage without Panigrahanam 
is good as in the case of kings who celebrate 
marriages in the sword or dagger form (kadga 


vivaha)." 


Baba Narayan -V.- Saboosa 
MANU/PR/0009/1943 -AIR 1943 1 
wherein it has been laid down as follo : "Where 


the existence of a custom may ded asa 


question of the proper TF tion of the 
specific facts proved it is O 
is open in second Pi 


rihar Prasad -v.- Balmiki 


on of law which 


932 wou 


clearly attracted. Two principles 
hav ee propounded; one is in regard to 
vee of oral evidence and the other is on 


the question of burden of proof. In regard to 


Supreme Court OF 
Prasad, oe /0008/1974 : [1975] 2 SCR 


assessment of oral evidence, the Supreme Court 
has held as follows : "When oral evidence is 
sought to he given about what happened some 
generations ago, it has to be assessed with a great 
deal of care." In regard to burden of proof, the 


Supreme Court has categorically laid down that 
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the burden is on the party who asserts such 
custom and if that party fails to discharge that 
burden, he cannot succeed on the basis that the 
other party did not succeed in proving that the 
custom did not exist. In the said case 52 
instances were relied upon by the party who set 


up a custom in the family. For reasons recorded 


by the Supreme Court, 49 out of 52 instąnces 
were held inadmissible in evidence. => 


Supreme Court in Kaliamma -v,- dhanan, 


MANU/SC/0424/1973 : [1 SCR 503 
wherein it has been held O s in paragraph 
hi 


10. "While it is true that thistommunity is a very 
ithin a small local area 


small community fo 
and the cases i likely to arise in that 
community; wilt reach the courts may not 
be many, nnot merely on that ground ignore 
the N established principle that before a 
custom can be held as having been proved merely 
on the basis of earlier decisions, those decisions, 
should have been based on evidence adduced in 


respect of the cases." 


Ujagar Singh v. Mst. Jeo reported in 
MANU/SC/0187/1959 : AIR 1959 SC 1041, 
Court has held that the ordinary rule is that all 
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customs general or otherwise have to be proved, 
but under Section 57 of the Evidence Act, 1872 
nothing need to be proved of which the Court can 
take judicial notice. It was also held that when a 
custom has been repeatedly recognized by 
Courts, it is blended into the law of land and proof 
of the same would become unnecessary under 


Section 57 of Evidence Act, 1872. 


Rayani Appaiah vs. Spl. Tahsildar, L.R. 
Addanki: MANU/AP/0340/19 
The Hindu Succession i ought about 
Ss 


radical and a ae QOY in the law of 
succession and the overriding effect at the 


provision is that a cept of Hindu Law or 


custom or usa ither away in the event of 
express pr Ne in the Act relating to the same. 
Similarly ais e existing laws to the extent of 
inc sist cy are repealed. The provisions in 
hadi custom or usage at variance with the 
provisions in this Act are totally eclipsed and the 
enactments inconsistent with the provisions of 
the Act are nullified and this Act prevails. The 
hitherto provisions are saved in the absence of 
coverage under the Act with respect to the same. 


Section 6 is concerned with the succession on the 


death of a coparcener and Explanation I is 


A gift to legal fraternity - Sridhara Babu N Advocate 





79 


confined to consideration of partition in the 
coparcenary for modulating the succession and 
the shares of the coparceners in the partition of 
the joint family are not touched. Mulla on Hindu 
Law 15th edition at page 919 says as follows: The 
Act does not touch or affect the law relating to 
joint family and partition--except the limited 
extent to which sections 6 and 7 have such effect- 


-and the previous law continues to op n 


such matters. g 
To the same effect is th ntary in 


Raghavachariar's Hindu Law igen edition) at 
r 


page 20: The Act has xO fered with the 
Hindu Law relating to„Mitakshara coparcenary 


Prison by section 30 and 


except in so far as € 


the proviso to s 6 of the Act. As no rules of 


partition AQ wviced in the Act the general 
Hindu ROŠ to be resorted to find out what 
wouldehave been the share of the deceased if the 
p ion had taken place immediately before his 
death. 

The Hindu Succession Act is silent as to the 
existing provision with reference to the wife's 
share under Bombay school and the 
reincarnation of such provision or abrogation of 


the existing provision under Madras school is not 


discernible from the Act. The Act carried with it 
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the impress of the past traditions fused with 
reflection of present social strata. 

So we should remember that it is very 
much the custom or usage that governs personal 
law as held by the Privy Council in the Collector 
of Madura v. Moottoo Ramalinga Sethupathy 12 
MIA 397 and subsequently accepted by the 


Supreme Court in Shyam Sunder Prasad Singh v. 
State of Bihar MANU/SC/0385/1980 : 1 
SC 178. It is necessary to recall the ta of the 
Privy Council in the above cas y it was 
held, that "under the Hindu s W, law clear 


proof of usage will nve Aisen text of the 


Even in Madr, re a share was denied 
to a female duri life time of her husband on 


a claim is described as Patnibhaga, was 


a proof oO among Chetti community, such 
allo : Palaniappa Chettiar v. Alavan Chetti 

PR/0042/1921 : 48 (1921) Indian 
Appeals 539 reversing the judgment of the High 
Court and restoring the judgment of the trial 
Court the Privy Council upheld the claim of the 
plaintiff for Patnibhaga. In that case, a custom 
was found to exist among Hindus of the Chetti 


sub-caste in habiting seven villages in Madura 


district of the Madras Presidency, whereby when 
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a husband during the life of his wife married 
another wife, he set aside out of his property a 
portion, called moopu, for the first wife's 
maintenance, that portion descending to her son 
if she had one, and the rest of the property was 
nationally divided, one moiety going to the son or 
sons by the first wife, and the other moiety to the 
son or sons by the second wife in a suit for 
partition brought by the only son of a fe 
(deceased) against his father and the s@ns by the 
second wife the custom was NS by the 
Judicial Committee by givin nina the 


moopu and a third s the remaining 


property. Thus the Ò. law of Hindus is 


based upon custo usage which is nothing 


but consent of t munity. 

It is eG Wis, that it is not very much that 
the ces of Smritichandrika and 
Saras Niasa prevented a share to a female in 
a family property during the life time of her 
husband, but it is the custom and usage 
prevalent in this part of the country that 
prevented a share to a female. So it is difficult for 
us to assume that the Hindu Succession Act 
wanted to restore the original text of Mitakshara 


unmodified and unsullied by any local text or 


usage. Such a position cannot be conveyed as the 
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Legislature cannot think of restoring the original 
Sastric law of Mitakshara which is never followed 


in its original form in any part of the country. 


Trijugi Narain (Dead) through Legal 
Representatives and Ors. vs. Sankoo (Dead) 
through Legal Representatives and Ors.: 
MANU/SC/1742/2019 - Preamble of@« the 
Succession Act states that, it is an Act t d 
and codify the law relating to intestate $yccession 
amongst Hindus and as original S did not 
profess to amend and codify Ae) relating to 
the nature of all the pro 


with the exception of Section“14 of the Succession 


Act. Section 4 of oN ession Act provides that 


the text, rule, ing 


Hindu law wWalf cease to have effect with respect to 


tation, custom or usage of 


any matt which provision is made in the Act 
and_ further any other law in force, which is 
i stent with the provisions of the Act, will 
cease to apply. 

Thus, as per the custom relating to 
impartible estates and the Rule of primogeniture, 
the Raja or Ruler of a princely state would not 
hold the estate as the karta or coparcener, but as 
the absolute owner and the estate would be 


impartible. The son(s) would not acquire any 
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interest in the impartible estate by birth nor could 
they seek partition or restrain alienation. On the 
death of the Ruler, the succession to the 
rulership, as also the impartible estate, was not 
under the Mitakshara law of survivorship but 
governed by the Rule of primogeniture. There 
was, however, moral liability for providing 
maintenance to others, be it the younger brothers 
or family members, which later on, b of 


custom, virtually became an opie A 


Shiba Prasad Singh v. Rani `Q. Kumari 
Debi and Ors. MANU/ uO 1932 : AIR 
1932 PC 216 in the foll or. Impartibility 
is essentially a crea QM custom, In the case of 
ordinary joint fa operty, the members of the 


family at e right of partition; (2) the right 


to restrai jenations by the head of the family 


a 


the right of survivorship. The first of these 


Oe (3) the right of maintenance; 
4. 


rights cannot exist in the case of an impartible 
estate, though ancestral, from the very nature of 
the estate. The second is incompatible with the 
custom of impartibility as laid down in Sartaj 
Kuari's case and Rama Krishnan v. Venkata 
Kumara, and so also the third as held in 


Gangadhara v. Rajah of Pittapur. To this extent 
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the general law of the Mitakshara has been 
superseded by custom, and the impartible estate, 
though ancestral, is clothed with the incidents of 
self-acquired and separate property. But the right 
of survivorship is not inconsistent with the 
custom of impartibility. This right therefore still 
remains, and this is what was held in Baijnath's 
case. To this extent the estate still retains its 
character of joint family property, s 
devolution is governed by the general Mitakshara 
law applicable to such property. he other 


rights which a coparcener ac@tii by birth in 


joint family property ger exist, the 


birthright of the senior miember to take by 
. Nor is this right a mere 
spes successioni¢ Sintilar to that of a reversioner 


succeeding the death of a Hindu widow to her 


husband's (e3 ate. 


T e Shri Vinayasinhji (Dead) By L.Rs. v. 
Kumar Shri Natwarsinhji and Ors. 
MANU/SC/0424/1987 : (1988) Supp. SCC 133, 
wherein it has been observed as under: The 
impartible estate, though ancestral, is clothed 
with the incidents of self-acquired and separate 


property, except as regards the right of 
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survivorship which is not inconsistent with the 


custom of impartibility... 


Bhimashya and Ors. vs. Janabi : MANU/SC/ 
5563/2006 - 2006 (13) SCC 627 Custom is an 
established practice at variance with the general 
law. Custom must be ancient, certain and 


reasonable as is generally said. It will be naticed 


that in the definition in Clause (a) of Sec of 
the Hindu Adoptions and Maintenancect, 1956, 
the expression ‘ancient’ is not SP ine is 
intended is observance of cus a © ie for a 
long time. "A custom is 1 mon Law. It is 


Common Law because 2 is not Statute Law ; it is 


Local Law pss he law of a particular 


place, as distin from the general Common 
Law. Local on Law is the law of the country 
(i.e., parti place) as it existed before the time 
of sÅ emory". "Custom has the effect of 
V law which is purely personal, it cannot 
prevail against a statutory law, unless it is 
thereby saved expressly or by necessary 
implication." 

Custom must be ancient, certain and 
reasonable as is generally said. It will be noticed 
that in the definition in Cl. (a) of Section 3 of the 


Act, the expression ‘ancient’ is not used, but what 
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is intended is observance of custom or usage for 
a long time. The English rule that a 'custom, in 
order that it may be legal and binding, must have 
been used so long that the memory of man 
runneth not to the contrary' has not been strictly 
applied to Indian conditions. All that is necessary 
to prove is that the custom or usage has been 
acted upon in practice for such a long period and 
with such invariability and continuity as wW 
that it has by common consent been s itted to 
as the established governing i ny local 
area, tribe, community, group ily. Certainty 
and reasonableness are i sable elements 


of the rule. For determination of the question 


whether there isa ~ stom or not, it has been 


emphasized tha st not be opposed to public 


policy. 


Tho cannot be disputed as a general 
N 


pro osĝti that a custom may be in derogation 
ve: law and may supersede that law where 
it is proved to exist, yet it is subject to the 
exception that it must not be immoral or opposed 
to public policy and cannot derogate from any 
statute unless the statute saves any such custom 
or generally makes exception in favour of rules of 
customs. ....... Nothing has been shown to me 


that an exception of this nature existed in the old 


A gift to legal fraternity - Sridhara Babu N Advocate 





87 


Hindu Law. The ancient texts provide for a 
custom, but imperate it not to be opposed to 
Dharma, that means as already pointed out it 
should not be immoral and opposed to public 
interest. 


It is well established principle of law that 


though custom has the effect of overriding law 
which is purely personal, it cannot prevail against 
a statutory law, unless it is ere 
expressly or by necessary implicatio’g. 

custom may not be illegal or immo Ny it may, 
nevertheless, be invalid on O of its 
unreasonableness. A cust h any honest or 
right-minded man "er to be unrighteous 


e v. Ammakutti Ammal 
MANU /TN 927, it was held that where 
custom, i up to prove that it is at variance 
wit tite dinary law, it has to be proved that it 
LO opposed to public policy and that it is 
ancient, invariable, continuous, notorious, not 
expressly forbidden by the legislature and not 
opposed to morality or public policy. 
A custom is a particular rule which has 
existed either actually or presumptively from time 


immemorial, and has obtained the force of law in 


a particular locality, although contrary to or not 
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consistent with the general common law of the 
realm. A custom to be valid must have four 
essential attributes. First, it must be immemorial; 
secondly, it must be reasonable; thirdly, it must 
have continued without interruption since its 
immemorial origin, and, fourthly, it must be 


certain in respect of its nature generally as well 
as in respect of the locality where it is alleged to 
obtain and the persons whom it is oO 
affect. 

Is a law not written, est Y, long 


usage, and the consent of oppo No law 


can oblige a free people ~O eir consent: so 
wherever they consent and Use a certain rule or 


n 
method as a law, s (oy. etc., gives it the power 
of a law and if pyre then it is common 
law: if parti o this or that place, then it is 
custom, m is one of the main triangles of 


the WG SF England, those laws being divided into 


C n Law - Statute Law, and Custom. India 
is a land where there are very many customs 
appropriate to certain areas of territory; families 
or castes. 

A "custom", in order to be binding, must 
derive its force from the fact that by long usage it 
has obtained the force of law, but the English rule 


that "a custom in order that it may be legal and 
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binding, must have been used so long that the 
memory of man runneth not to the contrary" 
should not be strictly applied to Indian 
Conditions. 

A custom is local Common Law. It is 
Common Law because it is not Statute Law; it is 
Local Law because it is the law of a particular 
place, as distinguished from the general Co on 
Law. Local Common Law is the law of the 


(i.e., particular place) as it existed mS time 


of legal memory" OQ 
Custom implies, not in a given 


contingency a certain co ld probably be 


followed, but that Ke gency has arisen in the 


past and that a aS urse has been followed, 


and it is not at hin the province of Courts 
to extend t by the process of deduction 
from the ciples which seem to underline 
cus pns hich have been definitely established. 
ustom is authoritative, it stands in the 
place of law, and regulates the conduct of men in 
the most important concerns of life: fashion is 
arbitrary and capricious, it decides in matters of 
trifling import: manners are rational; they are the 
expressions of moral feelings. Customs have more 


force in a simple state of society. Both practice 


and custom are general or particular but the 
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former is absolute, the latter relative; a practice 
may be adopted by a number of persons without 
reference to each other; but a custom is always 
followed either by limitation or prescription: the 
practice of gaming has always been followed by 
the vicious part of society; but it is to be hoped 
for the honour of man that it will never become a 
custom. 

There was no specific plea rel o 
custom though some vague KO 


statements have been made in t and that 


too in a casual manner. No iss framed and 


no evidence was laid to ~O tom. 
"12. "Custom defined:-_Cust6m is an established 


practice at variance he general law. 
Nature of custo ustom varying the general 


law may we local, tribal or family 


custom, 
Expla n 1.- A general custom includes a 
re common to any considerable class of 
persons. 
Explanation 2.- A custom which is applicable to a 
locality, tribe, sect or a family called a special 


custom. 


Custom cannot override express law. 
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(1) Custom has the effect of modifying the general 
personal law, but it does not override the statute 
law, unless it is expressly saved by it. 

(2) Such custom must be ancient, uniform, 
certain, peaceable, continuous and compulsory. 
Invalid custom - No custom is valid if it is illegal, 
immoral, unreasonable or opposed to public 
policy. 

Pleading and proof of custom (1) He w s 


upon custom varying the general law st plead 


and prove it. Q 
(2) Custom must be vO y clear and 


unambiguous evidence." O 


®© 


Pratap Deo v. Lalu 


Bhaiya Rama 
Mahesha ratap Deo MANU/SC/0313/1981 
: (1981) 613 held that a bare perusal of 
Secti would indicate that any custom or 
uSe@eJas part of Hindu law in force will cease to 
have effect after the enforcement of Hindu 
Succession Act with respect to any matter for 


which provision is made in the Act. 


Bhanwar Singh v. Puran and Ors. MANU/SC/ 
7141/2008 : (2008) 3 SCC 87, wherein this 
Court held that the Act brought about a sea of 
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change in the matter of inheritance and 
succession amongst Hindus. Section 4 of the Act 
contains a non-obstante provision in terms 
whereof any text, Rule or interpretation of Hindu 
Law or any custom or usage as part of that law in 
force immediately before the commencement of 
the Act, ceased to have effect with respect to any 
matter for which provision is made thereinęsave 
as otherwise expressly provided i e 


is no provision of denying the rights of Succession 


to the natural born son of a e father, 
therefore, the succession will (Oy erms of the 


provisions of the Act a © 


Salekh Chand (De LRs v. Satya Gupta 
and Ors. MAN 7400/2008 : (2008) 13 
SCC 119 whi aling with the claim of adoption 
under th u Adoption and Maintenance Act, 
1966, a as under: 21. In Mookka Kone v. 
A utti Ammal [MANU/TN/0198/1927 : AIR 
1928 Mad 299] it was held that where custom is 
set up to prove that it is at variance with the 
ordinary law, it has to be proved that it is not 
opposed to public policy and that it is ancient, 
invariable, continuous, notorious, not expressly 
forbidden by the legislature and not opposed to 
morality or public policy. It is not disputed that 
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even under the old Hindu Law, adoption during 
the lifetime of a male issue was specifically 
prohibited. In addition, I have observed that such 
an adoption even if made would be contrary to the 
concept of adoption and the purpose thereof, and 
unreasonable. Without entering into the arena of 
controversy whether there was such a custom, it 
can be said that even if there was such a custom, 
the same was not a valid custom. 
22. It is incumbent on party s 


custom to allege and prove the 


he relies. Custom cannot be e 


It must be established NO 
priori methods. Custom cafinot be a matter of 


theory but must al e a matter of fact and 
one custom can deduced from another. It 
is a well-e ed law that custom cannot be 
enlarged rity of reasoning. 

3.Where the proof of a custom rests upon 
a‘linited number of instances of a comparatively 
recent date, the court may hold the custom 
proved so as to bind the parties to the suit and 
those claiming through and under them; but the 
decision would not in that case be a satisfactory 
precedent if in any future suit between other 
parties fuller evidence with regard to the alleged 


custom should be forthcoming. A judgment 
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relating to the existence of a custom is admissible 
to corroborate the evidence adduced to prove 
such custom in another case. Where, however a 
custom is repeatedly brought to the notice of the 
courts, the courts, may hold that the custom was 
introduced into law without the necessity of proof 
in each individual case. 


24. Custom is a Rule which in a particular 


family or a particular class or communit a 


particular district has from long use, Se the 


force of law. Coming to the a) 
did not speak anything on the OF 
r 


local custom or of a oO usage by the 
community; PW 2, Murari” Lal claimed to be 


ase PW 1 


n either ofa 


witness of the cer of adoption, he was 
brother-in-law nnath, son of Pares Ram 
who is sai have adopted Chandra Bhan. This 
witness years old at the time of deposition 
in theeourt. He did not speak a word either with 
r to the local custom or the custom of the 
community. PW 3 as observed by the lower 
appellate court was only 43 years old at the time 
of his deposition whereas the adoption had taken 
place around 60 years back. He has, of course, 
spoken about the custom but that is not on his 
personal knowledge and this is only on the 


information given by PW 2 Murari Lal. He himself 
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did not speak of such a custom. The evidence of 
the Plaintiff was thus insufficient to prove the 
usage or custom prevalent either in the township 
of Hapur and around it or in the community of 


Vaish. 


In Bhanwar Singh v. Puran 
MANU/SC/7141/2008 : (2008) 3 SCQ, 87, 
Court followed Chander Sen's case e 


various judgments following hande SS case. 


This Court held: Q 
The Act brought about QF ange in the 
ession amongst 


matter of inheritance NO 
Hindus. Section 4 of the Act contains a non 


obstante provision i À. whereof any text, rule 


or interpretatio ndu Law or any custom or 


usage as hat law in force immediately 
before th mencement of the Act, ceased to 
hav. (œ with respect to any matter for which 
pfeVision is made therein save as otherwise 
expressly provided. 

Section 6 of the Act, as it stood at the 
relevant time, provided for devolution of interest 
in the coparcenary property. Section 8 lays down 
the general rules of succession that the property 
of a male dying intestate devolves according to the 


provisions of the Chapter as specified in Clause 
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(1) of the Schedule. In the Schedule appended to 
the Act, natural sons and daughters are placed as 
Class I heirs but a grandson, so long as father is 
alive, has not been included. Section 19 of the Act 
provides that in the event of succession by two or 
more heirs, they will take the property per capita 
and not per stirpes, as also tenants-in-common 
and not as joint tenants. 
Indisputably, Bhima left behind S 

and three daughters. In terms of Section 8 of the 
Act, therefore, the properties of, Bhi devolved 
upon Sant Ram and his three s. Each had 
1/4th share in the prope rt from the legal 


position, factually hoe as also reflected in 


the as rtition had taken place 


amongst the hei 
ABRA CN learned first appellate court 
proceeded} sider the effect of Section 6 of the 


Act, infou® opinion, the same was not applicable 


hima. 


i efacts and circumstances of the case. In any 
event, it had rightly been held that even in such 
a case, having regard to Section 8 as also Section 
19 of the Act, the properties ceased to be joint 
family property and all the heirs and legal 
representatives of Bhima would succeed to his 


interest as tenants-in-common and not as joint 
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tenants. In a case of this nature, the joint 


coparcenary did not continue. 


In N. Adithayan v. Travancore Devaswom 
Board and Ors., MANU/SC/0862/2002 : (2002) 
8 SCC 106, Any custom or usage irrespective of 
even any proof of their existence in pre- 
constitutional days cannot be countenance as a 
source of law to claim any rights when it d 
to violate human rights, dignity, ANS 


and the specific mandate of the W 
law made by Parliament. No aa 


tion and 
ich is found 
to be pernicious and ered to be in 


public policy or soci ency can be accepted or 


derogation of the law ? the’ land or opposed to 


upheld by court e country. 


In N Alturi Brahmanandam (dead) 


throu NT. Rs. v. Anne Sai Bapuji, 

SC/0957/2010 : (2010) 14 SCC 466 : 
AIR 2011 SC 545 : Hon'ble Apex Court with 
respect to proof of custom was pleased to observe 
that, normally all customs must be proved, 
exception to it is where High Court recognises 
that a custom is prevailing in the State and is 
legal and valid and decision to such effect 


remaining unchallenged and binding, custom 
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gets blended into law and proof thereof would 
become unnecessary under Section 57 of the 
Evidence Act. In the said case, the question was 
about the validity of adoption of a person who was 
above the age of 15 years in Kamma community 
in Andhra Pradesh. The Hon'ble Apex Court 
observing that the respondent before it had laid 
the said prevalence of custom by leading ent 


and reliable evidence, however, the appel d 


failed to challenge the said evidence NÝ also to 


disprove the adoption. Moreovergs iew of a 
decision of the Division Bench Om Pradesh 
High Court in a cas rted in 1964, 
recognising such a custom in Andhra Pradesh as 
legal and valid, havi ained binding till date, 
the Court obse hat such a custom gets 
blended A and proof thereof becomes 


unnecess nder Section 17 of the Evidence 


i 

MANU/SC/0072/2013 : 2013 AIR SCW 949 
between Laxmibai (dead) through LRs. & 
another Vs. Bhagwantbuva (Dead) through 
LRs. & Others, a similar view has been taken by 
the court stating that-"the custom must be 


established which is in practice at variance with 


general law in order to prove the adoption of a 
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child aged more than 15 years. Custom is a rule 
which in a particular family, a particular class, 
community or in a particular district has owing to 
prolonged use, obtained the force of law. Custom 
has the effect of modifying general personal law, 
but it does not override statutory law, unless the 
custom is expressly saved by it. Such custom 
must be ancient, uniform, certain, continuous 
and compulsory. No custom is valid if it i l, 
immoral, unreasonable or opposed to public 
policy. He who relies upon SS vecving 
general law, must plead and OO Custom 


must be established by d unambiguous 


evidence." Custom is an established 
practice at P the general law. A 


custom varying 


al law may be a general, 
local, trib Oriy custom. A general custom 
includes Open common to any considerable 
cla ofp sons. A custom which is applicable to 
CN. tribe, sect or a family is called a special 
custom. Custom is a rule, which in a particular 
family, a particular class, community, or in a 
particular district, has owing to prolonged use, 
obtained the force of law. Custom has the effect 
of modifying general personal law, but it does not 
override statutory law, unless the custom is 


expressly saved by it. Such custom must be 
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ancient, uniform, certain, continuous and 
compulsory. No custom is valid if it is illegal, 
immoral, unreasonable or opposed to public 
policy. He who relies upon custom varying 
general law, must plead and prove it. Custom 
must be established by clear and unambiguous 


evidence. 


High Court of Bombay repor n 
MANU/MH/0588/1983 : LAWS (BOM)-1983-1- 
13 between Anirudh Jagdepr Babarao 
Irbaji wherein, the court has d the words 
'Custom' or 'Usage' und sy Adoptions 
and Maintenance Act, 1956 ~, held that- "The 
Words "Custom" a ge" under "Hindu Law" 
meaning of - H AS the expressions custom 
and usage ned in Clause (A) of Section 3 


included only customs and usages in the 


among Hindus in any local area, Tribe, 


O 


a nse which have obtained by the force 


community, group or family, but also texts, rules 
and interpretation of Hindu Law which have been 
continuously and uniformly observed and have 
obtained the force of law among Hindus in any 


local area, tribe, community, group or family." 
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H. Ganapathi R. Prabhu vs. Bhaskar Pai and 
Ors.: MANU/KA/2576/2016 - Article 97 of the 
Act states that when a right of pre-emption has to 
be enforced then the period of limitation is one 
year when the purchaser takes under the sale 
sought to be impeached, physical possession of 
the whole or part of the property sold, or, where 
the subject-matter of the sale does not admit of 
physical possession of the whole or pa e 
property, when the instrument of\ sale is 
registered. Under Article 97 t i must be 
founded in law or general u r on special 


contract. But under Arti f the Act when 


specific performance A a? contract is to be 


enforced, then the of limitation is three 


years from the ti ed for the performance, or, 
if no suc ~ fixed, when the plaintiff has 
notice > ormance is refused. While Article 
97 refers to enforcement of a right of pre-emption 
o en it is founded in law i.e., under a statute 
or when it is of general usage as by way of a 
custom or on special contract, whereas Article 54 
speaks about specific performance of a contract 
generally. There is a consensus on both sides that 
the compromise is indeed a contract. ........... The 


right of pre-emption available to a person is in 


order to ensure that a stranger is not introduced 
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in the family. The right can arise through custom 
or by the statute or under a contract. In India the 
right of pre-emption existed amongst the Muslims 
as part of their personal law. In certain areas of 
Punjab, it was recognized by statute such as the 
Punjab Pre-emption Act, 1915. In certain other 
areas such as Bihar, Sylhet and parts of Gujarat 


pre-emption was recognized by custo In 


addition, the right of pre-emption can e 


created by contract amongst the yr of 


immovable property. O 


Saraswathi Ammal v. Ja al and Another 
MANU/SC/0087/1953.: AIR 1953 SC 201 may 
be noticed herein tably in which Their 
Lordships have held that it is incumbent 


on a party 17% up a custom to allege and prove 
the cuss) which he relies and custom cannot 
be _extertded by analogy and it must be 
e lished inductively, not deductively. It was 
observed as under:- "11. The correct approach to 
a case where a party seeks to prove a custom is 
the one pointed out by their Lordships of the Privy 
Council in Abdul Hussein Khan v. Soma Dero, 
(ILL.R. 45 Cal. 450: PC). It was there said that it 


is incumbent on a party setting up a custom to 


allege and prove the custom on which he relies 
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and it is not any theory of custom or deductions 
from other customs which can be made a rule of 
decision but only any custom applicable to the 
parties concerned that can be the rule of decision 
in a particular case. It is well settled that custom 
cannot be extended by analogy. It must be 
established inductively, not deductively and it 
cannot be established by a priori methods. Theory 


and custom are antitheses, custom can a 


matter of mere theory but must always be a 
matter of fact and one custom c V aus 
from another. A communi W. in one 
particular district may h acy a particular 
custom but from that <n not follow that the 


community livin another district is 


necessarily folloy2% N same-custom." 


Babulal Bap) rao Kodape and another v. Sau. 
Re aò Narayanrao Kaurati and another 

MH/0004/2019 : AIR 2019 Bombay 94 
has held that if a female tribal who is a natural 
legal heir seeks equal share in the property of her 
father or mother, it would be impermissible for 
the Court to start with the assumption that the 
customary law governing the tribe excludes the 
females from inheritance and to then insist that 


the female tribal must plead and prove a custom 
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that she is not so excluded. It would be burden of 
the person who asserts such exclusion from 
inheritance under the customary law to so plead 
and prove. Such view would further be in 
consonance with the principles of justice, equity 


and good conscience. 


Supreme Court in the matter of Moha ad 


Baqar and Ors. v. Naimun Nisha Bibi s. 
MANU/SC/0125/1955 : AIR ices has 
held that the burden of ih ©) 


derogation of the general law wr 
party who sets it up, it 


appellants to prove by “ie nd cogent evidence 


stom in 
eavily on the 
mbent on the 


that there was suc tom as was pleaded by 


them. ow 


Catholic ese, Muvattupuzha and Ors. vs. 
Mu afa P. and Ors.: MANU/KE/3539/2019 - 
I 19 (4) Kerala 691 - The Catholic diocese 
under which the deceased priest was working and 
the siblings of the deceased priest, together 
preferred the application for compensation. Rs. 
15,00,000/- was the claim made in the 
proceedings. The Tribunal, placing reliance on 
the decision of this court in Varghese v. Krishnan 


Nair, MANU/KE/0109/2004 : 2004 (2) KLT 783 
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found that the siblings of the deceased priest are 
not entitled to compensation. ........ In Varghese, 
in the context of a motor accident claim raised in 
respect of the death of a Christian priest, placing 
reliance on the proposition that a person would 
be deemed to be dead to the world, when he 
enters a religious order after renouncing the 
worldly pleasures, a bench of this court hela&that 
his heirs are not entitled to stake a c or 
compensation. Later, in Msgr. Xavier @hullickal, 
following the decisions of the Ap Y 

Joseph v. Georg XO 
MANU/SC/0035/1997 : SCC 337 and 


in Molly 


Sebastian, 


Mary Roy State of Kerala, 


MANU /SC/0716/ ie (1986) 2 SCC 209, 
court held that after the 


another bench 
introducti e Indian Succession Act, 1925, 
the propo laid down in Varghese is no longer 
goo a and inheritance and succession 
t ter in the case of all Christians shall only 
be in terms of the said Act. A perusal of the 
judgment in Msgr. Xavier Chullickal, and the 
judgments of the Apex Court referred to therein 
would indicate that the view taken in all the cases 
is that the provisions of Part V of the Indian 
Succession Act, 1925 are of universal application 
and the same would prevail and override all 
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personal laws, usage or custom prevailing before 
the coming into force of the Act. ........... In the 


light of the discussions contained in the foregoing 
paragraphs, there cannot be any doubt to the fact 
that the siblings of the deceased priest alone can 
be regarded as his legal representatives for 
raising the claim for compensation. The siblings 
of the deceased priest have no case that theyqwere 


financially dependent on the deceased. e, 


therefore, not entitled to claim jo for 
loss of dependency. Of course, t ntitled to 
compensation under the pecufii heads like, 


transportation expenses, er clothing and 


articles, funeral expenses, and under the non- 
pecuniary heads li 0 of estate, pain and 
suffering, and op ove and affection. It is seen 
that the has granted compensation 
under al aforesaid pecuniary heads and 
underethe>non-pecuniary heads of loss of estate 

pain and suffering to the Catholic diocese. 

The only head under which compensation 
was not granted by the Tribunal to the Catholic 
diocese is "loss of love and affection". The siblings 
of the deceased being persons aged 62, 55, 47, 
and 42, I do not think that they are entitled to 
compensation under that head, for, 


compensation for loss of love and affection is 
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normally granted to the tender aged children and 
siblings of the deceased in so far as there 
is no conflict of interest between the Catholic 
diocese and the siblings of the deceased, and 
compensation has been granted in a joint petition 
preferred by the Catholic diocese along with the 
siblings, compensation under the aforesaid heads 
need not be given again to the siblings the 


deceased. 


Subimal Kumar Maity and Or esra 

Maity and Ors.: MANU/WB/, 2019 - 32. 

Well settled is the law PAY a Hindu family 

migrates from one O to another, the 
T 


presumption is thatá ies with it, its personal 


law, that is, th s and the customs as to 
successio aCi relations prevailing in the 
state so hich it came. However, this 
presu n may be rebutted by showing that 
t amily has adopted the law and usage of the 
province to which it has migrated. The principle 
is illustrated in Mulla's Hindu Law, 22nd Edition 
at page 95 in following words:- A Hindu family 
migrates from north eastern provinces, where 
Mitakshara Law prevails, to Bengal, where 


Dayabhaga law prevails. The presumption is that 


it continues to be governed by Mitakshara Law, 
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and this presumption may be supported by 
previous instance of succession in the family 
according to Mitakshara Law after its migration 
and by evidence relating to ceremonies performed 
in the family at marriages, births and Shraddhs, 
showing that the family continued to be governed 
by Mitakshara Law after its migration. If the 
migration is proved, and it is also proved that the 
family followed the customs of the Mi a 
Law, it is not necessary to prove als@ that the 
family immigrated to Be S the 
establishment of Dayabhaga s W, Law." 

33. Thus, the is to whether a 


particular person or family is governed by 
Mitakshara Law o Q: 


can be proved. (1) By 
proving instanc succession in the family 
according itakshara Law after its migration 
and (2) & 


evidence relating to ceremonies 


S ha. 


i the family at marriages, births and 


Sanmet Bai vs. Rasekeliya Bai and Ors.: 
MANU/CG/0164/2019 - Thus, the custom must 
have been observed for a long time and must be 
ancient. In pages 49 and 50 of the Mayne's Hindu 
Law & Usage, it is observed that, "The beginnings 


of law were in Customs. Law and usage act, and 
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react upon each other. A brief in the propriety, or 
the imperative nature of a particular course of 
conduct, produces a uniformity of behaviour in 
following it; and an uniformity of behaviour in 
following a particular course of conduct produces 
a belief that it is imperative, or proper, to do so. 
When from either cause, or from both causes, a 
uniform and persistent usage has moulded, the 
life, and regulated the dealings, of a p r 


class of community, it becomes a cus , which 


is a part of their personal law." `O 


Customs will have to be OP sc proved 
and in relation Q mātrimonial matters 


particularly to exi of customs. In this 
connection, the ision of the Supreme Court 
rendered i eNmatter of Gurdit Singh v. Mst. 
Angrez, Kaur and Others 
MA u(sb/0202/ 1967 : AIR 1968 SC 142 is 

levant and in that case, there was an entry 
recorded in riwaj-i-am which had entered custom 
of divorce amongst Hindu Jats of Jullundur 
District. The Court, while holding dissolution of 
marriage by custom was still valid and the 
divorced wife was entitled to enter into a second 
marriage, held that riwaj-i-am was not reliable to 


prove custom of divorce. The Supreme Court held 
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so, even in a situation where there was an entry 


regarding a so-called divorce. 


In the matter of Gokal Chand v. Parvin Kumari 
MANU/SC/0077/1952 : AIR 1952 SC 231, the 
Supreme Court laid down the principles to be 
kept in view in dealing with questions of 
customary law which state as under:- 

"1. It should be recognized that man e 
agricultural tribes in the Punjab are géyerned by 
a variety of customs, which Sn the 
ordinary rules of Hindu and ne law, 
in regard to inheritan won matters 
mentioned in Section R6) the Punjab Laws Act, 
1872. iO 


2. In spite of cove fact, there is no 


presumptio a particular person or class of 
persons Onea by custom, and a party who 


is alle be governed by customary law must 
preve hat he is so governed and must also prove 
the existence of the custom set up by him. ..... 

3. A custom, in order to be binding, must derive 
its force from the fact that by long usage it has 
obtained the force of law, but the English rule 
that "a custom, in order that it may be legal and 
binding, must have been used so long that the 


memory of man runneth not to the contrary" 


A gift to legal fraternity - Sridhara Babu N Advocate 





111 


should not be strictly applied to Indian 
conditions. All that is necessary to prove is that 
the usage has been acted upon in practice for 
such a long period and with such invariability as 
to show that it has, by common consent, been 
submitted to as the established governing rule of 


a particular locality. .... 


The Supreme Court in the matter of Yam 

Jadhav v. Nirmala MANU/SC/0078/2002 
(2002) 2 SCC 637 has held that Sn, an 
exception, the general rule o O, ought to 


have been specifically =~ d established by 


leading cogent nc he person 
propounding such om and observed as 


under:- "The c below have erroneously 


proceeded basis that the divorce deed 
relied yp y the parties in question was a 
doc nf’which is acceptable in law. It is to be 
n hat the deed in question is purported to be 
a document which is claimed to be in conformity 
with the customs applicable to divorce in the 
community to which the parties belong. As per 
the Hindu law administered by courts in India 
divorce was not recognized as a means to put an 
end to marriage, which was always considered to 


be a sacrament, with only exception where it is 
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recognized by custom. Public policy, good morals 
and the interests of society were considered to 
require and ensure that, if at all, severance 
should be allowed only in the manner and for the 
reason or cause specified in law. Thus such a 
custom being an exception to the general law of 
divorce ought to have been specially pleaded and 
established by the party propounding such a 
custom since the said custom of di is 
contrary to the law of the land and o if not 


proved, will be a practice o, 
Therefore, there was an or on the trial 
court to have framed an i ether there was 


proper pleading by oid J contending the 


ic policy. 


existence of a ary divorce in the 


community to oy the parties belonged and 
C 


whether s mary divorce and compliance 


with thẹ er or formalities attendant thereto 


s tion of the court." 


Wa a established in the case on hand to the 


Supreme Court in the matter of Subramani and 
others v. M. Chandralekha 
MANU/SC/0996/2004 : (2005) 9 SCC 407 by 
holding that as per Hindu law, divorce was not 
recognised as a means to put an end to marriage 


which was always considered to be a sacrament, 
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only exception being where it was recognised by 
custom. It was further held that for getting 
customary divorce in the community, it must be 
specifically pleaded and established by the person 
propounding such custom. Paragraphs 10 and 14 
of the report state as follows:- "10. It is well 
established by a long chain of authorities that 
prevalence of customary divorce in« the 
community to which parties belong, co o 
general law of divorce must be ecifically 
pleaded and established person 
propounding such custom. Thais Court came 
to the conclusion that t ellants failed to 
either plead the existe I. custom in their 
community to diss e marriage by mutual 
consent or to PA e same by leading cogent 


evidence. 


14. a perusal of the above averments 


in N dings, it is clear that the defendant- 


a nts did not plead that in their community, 
marriage could be dissolved under custom. They 
even failed to respond to the averments made in 
the plaint that no custom was prevalent in their 
community to dissolve the marriage under 
custom. In the absence of such pleadings the trial 
Court rightly did not frame an issue as to whether 


the marriage in the community to which the 
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parties belong could be dissolved under the 


custom prevalent in their community." 


Mangyang Lima vs. State of Nagaland and Ors.: 
2019 (1) GLT 409 - MANU/GH/0240/2019 - It 
is now well settled that custom in order to be valid 
should not be opposed to morality, public policy, 
express enactments of legislature and must be 
strictly proved. There is another const al 


mandate which requires that all S$ which 


includes custom or usage omer’) 
in the territory of India mentee 
1 


commencement of this NO on, in so far as 
they are inconsistent with tħe provisions of this 


ce of law 


y before the 


Part III of the congl shall, to the extent of 


such "O e void. Article 13 of the 
Constitut r es that, 


i 
"I3. aO en with or in derogation of the 
fun angedal rights: 


(1 laws in force in the territory of India 


immediately before the commencement of this 
Constitution, in so far as they are inconsistent 
with the provisions of this Part, shall, to the 
extent of such inconsistency, be void. 

(2) The State shall not make any law which takes 
away or abridges the rights conferred by this Part 
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and any law made in contravention of this clause 
shall, to the extent of the contravention, be void. 
(3) In this article, unless the context otherwise 
requires,- (a) "law" includes any Ordinance, order, 
bye-law, rule, regulation, notification, custom or 
usage having in the territory of India the force of 
law; (b) "laws in force" includes laws passed or 
made by a Legislature or other competent 
authority in the territory of India be e 
commencement of this ConstitutionQand not 
previously repealed, notwithst i hat any 


such law or any part thereof t be then in 
operation either at all or wee areas. 

(4) Nothing in this article “shall apply to any 
amendment of og Pet made under 


Article 368." 
Thus,*eftyacustom, having the force of law, 


if found e inconsistent with any of the 


t extent be void. 


(om Part III of the Constitution, shall to 


The Supreme Court in N. Adithayan Vs. 
Travancore Devaswom Board, 
MANU/SC/0862/2002 : (2002) 8 SCC 106 held 
that any custom which is opposed to the law of 
the land cannot be upheld by the Court. "18. 


Any custom or usage irrespective 
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of even any proof of. their existence in pre- 
constitutional days cannot be countenanced as a 
source of law to claim any rights when it is found 
to violate human rights, dignity, social equality 
and the specific mandate of the Constitution and 
law made by Parliament. No usage which is found 


to be pernicious and considered to be in 
derogation of the law of the land or opposed to 
public policy or social decency can be yia 
upheld by courts in the country." © 


`Q, Bihar Vs. 


Similarly, it was held in iF 
Subodh Gopal Bose, M [0292/1967 : 


(1968) 1 SCR 313 Q 68 SC 281 that a 
S 


t be reasonable and 


custom to be vali 

reasonableness gress attribute of Article 
14 of the Ny ution, part of Part III of the 
Constituti Pl Os. cxnesseasseucans A custom is a usage 
yn which a class of persons belonging to 
a 


ed section in a locality are entitled to 
exercise specific rights against certain other 
persons or property in the same locality. To the 
extent to which it is inconsistent with the general 
law, undoubtedly the custom prevails. But to be 
valid, a custom must be ancient, certain and 
reasonable, and being in derogation of the general 


rules of law must be construed strictly." 
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Riju Prasad Sarma Vs. State of Assam, 
MANU/SC/0722/2015 : (2015) 9 SCC 461 that: 
"Article 13(1) applies only to such pre- 
Constitution laws including customs which are 
inconsistent with the provisions of Part II of the 
Constitution and not to such religious customs 
and personal laws which are protected the 
fundamental rights such as Articles 25a "In 


other words, religious beliefs, customs and 


practices based upon ee) th and 
scriptures cannot be treated Q 1 


freedoms protected by “oO and 26 can be 
curtailed only by law. made by a competent 


d. Religious 


legislature to the peer extent." 


Himachal High Court in Bahadur ..vs.. 


Bratiya rs. reported in MANU/HP/0530 
/20 5G. R 2016 H.P. 58, after holding that the 
rial placed on record did not prove the 


custom in the Gaddi tribe of exclusion of 


daughters from right in property, has observed in 
paragraph 39 of the report that even if it is 
assumed arguendo, that such custom does exist, 
the same would be in derogation of section 4 of 
the Succession Act. The learned Single Judge of 
the Himachal Pradesh High Court then invoked 
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the Constitutional philosophy underlying Articles 
15, 38, 39 and 46 of the Constitution of India to 
hold that gender discrimination violates 
fundamental rights and daughters are entitled to 
equal share in the properties. The ultimate 
conclusion reached by the learned Single Judge 
is that the daughters in the tribal areas in the 
State of Himachal Pradesh shall inheri& the 
property in accordance with the u 


Succession Act, 1956 and not as per vy and 


usages. XO 


Indian Young Lawyers A iation & Ors. ..vs.. 
The State of Kerala &°Ors. reported in 
MANU/SC/1094 / : 2018(13) SCALE 75 
(Sabarimala Te Case): "276(99). Custom, 
usages a onal law have a significant 


impact,o civil status of individuals. Those 


citi atus of individuals cannot be granted 


aN are inherently connected with the 


constitutional immunity merely because they 
may have some associational features which have 
a religious nature. To immunize them from 
constitutional scrutiny, is to deny the primacy of 
the Constitution. 

Our Constitution marks a vision of social 


transformation. It marks a break from the past- 
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one characterized by a deeply divided society 
resting on social prejudices, stereotypes, 
subordination and discrimination destructive of 
the dignity of the individual. It speaks to the 
future of a vision which is truly emancipatory in 
nature. In the context of the transformative vision 
of the South African Constitution, it has been 
observed that such a vision would: "require a 
complete reconstruction of the state an ; 
including a redistribution of power and\esources 
along egalitarian lines. The chall S 
equality within this trans NJ project 
involves the eradication OF forms of 


domination and mn, disadvantage based on 


chieving 


d other grounds of 


race, gender, aN 
inequality. It V tails the development of 


opportuni ene allow people to realise their 
full hu potential within positive social 


relationships. 

277(100). The Indian Constitution is 
marked by a transformative vision. Its 
transformative potential lies in recognizing its 
supremacy over all bodies of law and practices 
that claim the continuation of a past which 
militates against its vision of a just society. At the 
heart of transformative constitutionalism, is a 


recognition of change. What transformation in 
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social relations did the Constitution seek to 
achieve? What vision of society does the 
Constitution envisage? The answer to these 
questions lies in the recognition of the individual 
as the basic unit of the Constitution. This view 
demands that existing structures and laws be 
viewed from the prism of individual dignity. 

Did the Constitution intend to exclude any 
practice from its scrutiny? Did it inté at 
practices that speak against its AAS 


equality and liberty of the PANO 
tended that 


granted 
immunity from scrutiny? Wa 


practices that detract fr transformative 


vision of the Constituti qÔ n bë granted supremacy 


over it? To my min nswer to all these, is in 


the negative. 

The D as the basic unit, is at the 
heart ay Constitution. All rights and 
guaramte of the Constitution are 
opefationalized and are aimed towards the self- 
realization of the individual. This makes the anti- 
exclusion principle firmly rooted in the 
transformative vision of the Constitution, and at 
the heart of judicial enquiry. Irrespective of the 


source from which a practice claims legitimacy, 


this principle enjoins the Court to deny protection 
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to practices that detract from the constitutional 


vision of an equal citizenship." 


Supreme Court in G. Narayanappa _v. 
Government of Andhra Pradesh (1) 
MANU/SC/0028/1992 : (1992) 1 SCC 197, an 
illatom son-in-law is a creature of custom. The 
Supreme Court quoted in the said decisien, a 


passage from Mayne's Hindu Law, which s 


the fact that the custom of taking a®person in 
illatom adoption prevailed a S and 
Kamma castes in the Madras OD But the 

O son-in- 


rules that govern the "eNO 
law, as culled out from_yarious judicial decisions 


both by Mayne an .R. Raghavachariar are 
as follows: 

(i) to constat person as illatom, a specific 
agreemen ecessary, 

(ii) tít death of the adopter, such a son-in- 
sie to the full rights of a son even as 
against natural sons subsequently born or a son 
subsequently adopted in the usual manner, 

(iii) an illatom son-in-law has no right to claim 
partition with his father-in-law unless there is an 
express agreement or custom to that effect, 


(iv) an illatom son-in-law cannot be taken to be 


an adopted son, 


A gift to legal fraternity - Sridhara Babu N Advocate 





122 


(v) an illatom son-in-law will not lose the rights of 
inheritance in his natural family and similarly the 
property that he takes in the adoptive family is 
taken by his own relations to the exclusion of 
those of his adoptive father, 

(vi) neither he nor his descendants become 
coparceners in the family of adoption though on 


the death of the adopter he is entitled to the game 


rights and same share as again y 


subsequently born natural son or ayers 


son, 

(vii) the rights of an illatom NO on are not 
identical to those conferr on a son or an 
adopted son, and 

(viii) an illatom son-i Q does not succeed to the 


properties of hi er-in-law by survivorship, 
but only o —. of custom or an agreement 
giving A are in the property of his father- 


ES 
In G. Narayanappa and Others V. Govt. of 
Andhra Pradesh, MANU/SC/0028/1992 the 
Hon'ble Supreme Court held as follows: 

5. It has also been stated by Mayne that an 
illatom son-in-law has no right to claim partition 
with his father-in-law unless there is an express 


agreement or custom to that effect. An illatom 
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son-in-law is not an adopted son in any sense. In 
N.R. Raghavachariar's Hindu Law, 8th Edition, in 
paragraph 176, it is stated that an illatom son-in- 
law loses no rights of inheritance in his natural 
family and the property he takes in the adoptive 
family is taken by his own relations to the 
exclusion of those of his adoptive father. The 


position, as set out in Mulla's Hindu law,ql6th 


Edition is no different. Regarding the po of 
an illatom son-in-law it has been “nter alia 
observed by Mulla at para 51 Sasa as 
follows: He does not lose his r NOT eritare 

Oy he nor his 


in his natural family. yJ 
descendants become coparcêners in the family of 


adoption though on, ath of the adopter he is 
entitled to the s hts and the same share as 
against a quently born natural son or a 
son subs tly adopted in accordance with the 
ordi w. He cannot claim a partition with the 
fi rzin-law and the incidence of a joint family, 
such for instance as right to take by survivorship, 
do not apply. In respect of the property or share 
that he may get he takes it as if it were his 
separate and self-acquired property. 

13. Coming to the position in law, the 
discussion in the text books, which we have 


referred to in some detail earlier, makes it clear 
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that although an illatom son-in-law has some 
rights similar to those of a natural son born after 
the adoption of the illatom son-in-law, his rights 
are not identical to those of conferred by law ona 
son or an adopted son. To cite two main 
differences, he does not succeed to the properties 
of his father-in-law by survivorship, but only on 


account of custom or an agreement giving him a 


share in the property of his father-in-law™His 
position is not identical to that of an So son 


because he does not lose his right S$ natural 
family on being taken as an AO son-in-law 
and continues to be enti “oe share in the 
property of his natur “oan er. It is, therefore, 


difficult to regard a om son-in-law who has 


attained majorit reine son for the purposes 


of Section NEN Ceiling Act. 
„Ò 


In Ha N Prasad Singh and Others V. Balmiki 
Praśad Singh and Others, AIR 1975 SC 733 the 
Hon'ble Supreme Court of India held as follows: 
6. Now on whom does the burden rest and 
what is the scope of the evidence that is 
admissible? The earliest decision on the question 
regarding proof of custom in variance of the 
general law is found in Ramalakshmi Ammal v. 


Sivanatha Perumal Sethuraya 
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MANU/PR/0027/1872 to the effect: it is of the 


essence of special usages modifying the ordinary 
law of succession that they should be ancient and 
invariable; and it is further essential that they 
should be established to be so by clear and 
unambiguous evidence. It is only by means of 
such evidence that the Courts can be assured of 
their existence, and that they possess, the 
conditions of antiquity and certainty o h 
alone their legal title to recognition depends. This 
passage was quoted by this Co SO rox 
in its decision in Pushpavath# yaram v. P. 
Visweswar APTA 3 : AIR 1964 SC 


118) and this Court further to observe: 


In dealing with PN y custom, the same 


principle will 
course, in e? of a family custom, instances 
in suppor e custom may not be as many or 


as eae as in the case of customs pertaining 


be applied, though, of 


t rritory or to the community or to the 
character of any estate. In dealing with family 
customs, the consensus of opinion amongst the 
members of the family, the traditional belief 
entertained by them and acted upon by them 
their statements, and their conduct would all be 
relevant and it is only where the relevant evidence 


of such a character appears to the Court to be 
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sufficient that a specific family custom pleaded in 
a particular case would be held to be proved, vide 
Abdul Hussein Khan v. Bibil Sana 
MANU/PR/0125/1917. 


Supreme Court of India reported in Ratanlal @ 
Babulal Chunilal Samsuka v. Sundarabai 
Govardhandas Samsuka, AIR 2017 SC 6797 
wherein his Lordship Sri N.V. Ramana, g 


for the Bench held as follows: As NS, when 


pleaded are mostly at variance Xe) 
law, they should be strictly Oy 
wW 


there is a presumption © prevails and 
when the claim of custom is against such general 


general 


. Generally, 


presumption, then, ver sets up the plea of 


existence of an om has to discharge the 
onus of p AEN , with all its requisites to the 
satisa the Court in a most clear and 
un us manner. It should be noted that, 
Ore many types of customs to name a few- 
general customs, local customs and tribal 
customs etc. and the burden of proof for 
establishing a type of custom depend on the type 
and the extent of usage. It must be shown that 
the alleged custom has the characteristics of a 


genuine custom viz., that it is accepted willfully 


as having force of law, and is not a mere practice 
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more or less common. The acts required for the 
establishment of customary law ought to be 


plural, uniform and constant. 


Hem Singh and Anr. v. Hakim Singh and Anr. 
MANU/SC/0105/1954 : [1955] 1 SCR 44, 
Court observed that the custom recorded in the 
'Riwaj-i-am' is in derogation of the general custom 


and those who set up such a custom m e 


it by clear and unequivocal language.@Similarly, 
when a custom is against the writ © of the 
Hindu Law then, one who sets NO, a custom 
must prove it by a “ee unequivocal 


language. 


© 


Justice Krishna ri and Justice Bhanot of 


Allahabad Hi ourt in case of Rao Shiv Nath 


Singh M ial Khadi Gramodyog Samiti and 
Ors v6. State of U.P. and Ors.: Reported in 
abas}i29 ALR 130 - MANU/UP/2712/2018 
(DB) - 

12. Customary laws have held the field as 
legitimate sources of law over centuries. Their 
origins are shrouded in antiquity. But they 
represent standards of conduct accepted by the 
society over the centuries. The sources of 


customary laws are held in reverence and authors 
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of commentaries on customary laws command 
wide respect. Customary laws have imparted 
stability to society and contributed to the 
evolution of rule by law. In modern times some 
customary laws have been formalized and written 
in the form of statute. This is called 
statutorization. Customary laws became part of 
the formal legal system in British Indiaqand 


continue to be so in independen a. 


Customary laws owe their AY to the 
sanctity of the scripture and AO 


ereignty 


of the legislature. 
13. Systems of law Or". purpose by 
being agents of change XD... of stability. 
Change without rity is a recipe for 
instability and ty ty without change is the 


cause of s ation. Failure of any legal system 
to onde the importance of stability and to 
achi the imperative of change, would call into 
q ion the legitimacy of the system. 

14. Customary laws have not been immune 
to change but often reluctant to adapt. Like 
scriptures of their origin they exist as fixed 
revelations, unlike the evolving tradition of case 
laws or the adapting method of legislation. An 


institutional mechanism of change is virtually 


non-existent. 
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15. Though it must be conceded that 
incremental changes have come about in 
customary laws by the commentators 
interpretations. 

16. In Mayne's Treatise on Hindu Law and 
Usage (16th Edition) (hereinafter Mayne's 
Treatise), the learned author commented as 
under: "The Smritis were in part based on 
contemporary or anterior usages, and, in mòn 


rules framed by the Hindu jurists an rulers of 


the country. They did not howe ort to be 
exhaustive and therefore r% ed for the 


recognition of the meen”) they had not 
incorporated. Later Commentaries and Digests 


were equally the R s of the usages of their 
times in those of India where they were 
composed, the guise of commenting, they 
developed (a d expounded the rules in greater 
det n{@iNerentiated between the Smriti rules 

ontinued to be in force and those which 
had become obsolete; and in the process, 


incorporated also new usages which had sprung 


" 


up. 

17. The judgement of the Calcutta High 
Court in Jagdamba Koer v. Secretary of State for 
India in Council, (1889) 16 Cal 367, as cited in 
Mayne's Treatise: "The truth is that 
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Commentaries and Digests, like the Mitakshara 
and Viramitrodaya, owe their binding force not to 
their promulgation by any sovereign authority, 
but to the respect due to their authors, and still 
more to the fact of their being in accordance with 
prevailing popular sentiment and practice. Their 
doctrines may often have moulded usage, but still 
more frequently they have themselves qbeen 
moulded according to prevailing usage h 
they are only the recorded expression. ' 
18. Inability to change an 


to changed circumstances, po 


the legitimacy of customa: 


19. It is for a es t many customary 


laws have remaine ervious to change and 
over the years meen archaic or even 


oppressive imsist on implementation of such 
customan( pts without regard to the socio 


eco orficNeonditions and the legal system of the 
APN be fatal to governance by law. 

20. The pace and the face of change in 
modern times also needs a deeper look. Pace of 
socio economic change hastened after the 18th 
century. In the age of IT, AI and globalization the 
pace of socio economic change has accelerated 
even more. A fundamental challenge to any legal 


system is the ability to cope with the fruits of 
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technological advance and manage socio 
economic change. Today's world and_ socio 
economic conditions are substantially different 
from the times of the origin of many customary 
laws. The purpose sought to be achieved by such 
customary laws may not exist in current times. 
Or the purpose of such customary law may 
provoke a result it is trying to prevent. 

21. Some of the constituent elemen' r 
legal systems are the Constitution, legislation and 
Courts of law: This framewo \ Scns 
customary law by comp ini it by 


oversight. OQ 
22. In today's agẹlegaľrelations often exist 


e 
between parties mge not adopted the same 
customary law. (ep 


times are < compacts between a person 
profesia) igion and a juristic entity like and 
inc pea company or bank or statutory body 


iChyis entirely secular and has no religious 


er facet of contemporary 


affiliation. 

23. Customary laws cannot be invoked as 
a matter of rule and cannot be implemented as a 
matter of right against all individuals irrespective 
of their religious denomination and against all 


entities irrespective of their legal purpose. 
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Supreme Court in Ujaggar Singh v. Mst. Jeo, 
MANU/SC/0187/1959 : AIR 1959 Supreme 
Court 1041. The following observations may be 
read with advantage:- "It therefore, appears to us 
that the ordinary rule is that all custom, general 
or otherwise, have to be proved. Under section 57 
of the Evidence Act, however, nothing need be 
proved of which Courts can take judicial netice. 
Therefore, it is said that if there is ac of 
which the Courts can take judicial noti€e, it need 

S1 which 


not be proved. Now the circum 


the Courts can take judicial 


Raja of Pittapur, 45 a 148 at pp. 154, 155, 


(AIR 1918 PC 81 at in the following words, 
'when a custom ge, whether in regard to a 
tenure or, tract or a family right, is 
repeated teh to the notice of the Courts of 
a cou the Courts may hold that custom or 
uSa€@e)to be introduced into the law without 
necessity of proof in each individual case, When 
a custom has been so recognised by the Courts, 
it passes into the law of the land and the proof of 
it then becomes unnecessary under section 57(1) 
of the Evidence Act. It appears to us that in the 
Courts in the Punjab the expression ‘general 


custom' has really been used in this sense, 
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namely, that a custom has by repeated 
recognition by Courts, become entitled to judicial 
notice as was said in Bawa Singh v. Mt. Taro, 
MANU/PH/0202/1950 : AIR 1951 Punjab 239 
and Sukhwant Kaur v. Bal-want Singh, 


MANU/PH/0182/1950 : AIR 1951 Punjab 242." 


Mohar Ram vs. Bhim Singh and rs.: 
MANU/PH/2787/2017 - 22. The custo y 
be classified into two categories i.e. gémeral and 
special. A general custom inc So 
common to any considerable XO persons or 

i province. A 


applicable in a patoa Nay : 
custom which is applicable*to a locality, tribe, 


sect or a family is Â special custom. 


23. Some 
places ha we found to be governed by a 
specialsc under which adoption does not 


amount toOmere appointment of an "heir, but has 


ultural tribes in certain 


a d to it all the consequences which flow 
from a full and formal adoption of Hindu Law. 
Where such a special custom is found to exist, it 
is not necessary for the adoption that it should 
have taken place in conformity with the rules of 
Hindu Law in the matter of ritual or otherwise, 
because in such cases, it is not the rule of Hindu 


Law which operates to attach such consequences 
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to the adoption, but it is the custom governing the 
adoption, that does so, and therefore in order to 
attract all such consequences it is quite enough 
if the adoption conforms to that custom in the 
matter of form etc. 

24. Such an adoption effects a complete 
transplantation of the adoptee from one family to 
the other and confers the right of collateral 


succession in the adoptive family and ta y 


the right of such succession in the S family. 
In the case of such CoPi property 
devolving on the adopted 92% inues to he 


ancestral in his hands. OQ 
25. Custom hag the effect of altering 


general personal la Ose extent, but it does 
not override sta law, unless the custom is 
expressly y it. It is well settled that a 
custom,c t be extended by analogy or logical 
proce d it also cannot be established by 
hypOtesis. The principle that he who relies upon 
custom modifying general law, must plead and 
prove it. A custom must be established by clear 
and unambiguous evidence, albeit, when a 
custom has been judicially recognised by the 
Courts, it passes into the law of the land and 
proof of it becomes unnecessary under Section 


97(1) of the Evidence Act, 1872. 
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26. In Dr. Surajmani Stella Kujur v. Durga 
Charan Hansdah, MANU/SC/0099/2001 : AIR 
2001 SC 938 Hon'ble Supreme Court held that 
custom, being in derogation of a general rule, is 
required to be construed strictly. 

27. In Bhimashya & Ors. v. Smt. Janabi @ 
Janawwa, MANU/SC/5563/2006 : (2006) 13 
SCC 627 it was held: "A custom is a partigular 


rule which has existed either act or 


presumptively from time easy, has 


obtained the force of law in a parpi locality, 
although contrary to or not c W with the 
general common law of t it must be 
certain in respect of its natUire generally as well 
as in respect of the y where it is alleged to 
obtain and the (Py ns whom it is alleged to 
affect. cwcctgg 

Cu is authoritative, it stands in the 
pla fw, and regulates the conduct of men in 
t st important concerns of life; fashion is 
arbitrary and capricious, it decides in matters of 
trifling import; manners are rational, they are the 
expressions of moral feelings. Customs have more 
force in a simple state of society. Both practice 
and custom are general or particular but the 
former is absolute, the latter relative; a practice 


may be adopted by a number of persons without 
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reference to each other; but a custom is always 
followed either by limitation or prescription; the 
practice of gaming has always been followed by 
the vicious part of society, but it is to be hoped 
for the honour of man that it will never become a 
custom." 

28. In the modern era of codification, the 


customs play minimum role in the matter of 


adoption unless it has been specifi o 
provided. The Act has KS eee 


procedure, qualifications and vy 
conditions of adoption. eee es overriding 
t 


application to the provisi he Act and in 
fact, lays down that in respect of any matters 


requisite 


dealt with, the Act, < s to repeal all existing 
e 


laws, customs oy 


enactment Otherwise which are inconsistent 


with O 
heal vs. Sundarabai Govardhandas 


Samsuka (D) th. L.Rs. and Ors.: 
MANU/SC/ 1502/2017 - The following 


ingredients are necessary for establishing a valid 


s, whether in the shape of 


custom- 
a. Continuity. 
b. Certainty. 


c. Long usage. 
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d. And reasonability. 

As customs, when pleaded are mostly at 
variance with the general law, they should be 
strictly proved. Generally, there is a presumption 
that law prevails and when the claim of custom is 
against such general presumption, then, whoever 
sets up the plea of existence of any custom has to 
discharge the onus of proving it, with its 
requisites to the satisfaction of the Co a 
most clear and unambiguous mannerQAlIt should 
be noted that, there are many type stoms to 
name a few-general customs, ustoms and 
tribal customs etc. and den of proof for 
establishing a type of custom? depend on the type 
and the extent of t must be shown that 


the alleged cus as the characteristics of a 


genuine 4 1z., that it is accepted willfully 


as having 


of law, and is not a mere practice 
mo s common. The acts required for the 
e lishment of customary law ought to be 
plural, uniform and constant. 

Custom evolves by conduct, and it is 
therefore a mistake to measure its validity solely 
by the element of express sanction accorded by 
courts of law. The characteristic of the great 
majority of customs is that they are essentially 


non-litigious in origin. They arise not from any 
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conflict of rights adjusted, but from practices 
prompted by the convenience of society. A judicial 
decision recognizing a custom may be relevant, 
but these are not indispensable for its 
establishment. When a custom is to be proved by 
judicial notice, the relevant test would be to see if 
the custom has been acted upon by a court of 
superior or coordinate jurisdiction in the game 
jurisdiction to the extent that justifies t t, 


which is asked to apply it, in assuming that the 


persons or the class of persons d in that 


area look upon the same as ator in relation to 


circumstances om those under 
consideration. In this case at hand there was no 


pleading or proof could justify that the 


above standar met. 
Court nAn Sital Das v. Sant Ram 


MA u(sb/0156/ 1954 : AIR 1954 SC 606, 
LON by Justice B K Mukherjea, speaking for 
a Bench of four judges: 10. In the appeal before 
us the contentions raised by the parties primarily 
centre round the point as to whether after the 
death of Kishore Das, the Plaintiff or Defendant 3 
acquired the rights of Mahant in regard to the 
Thakardwara in dispute. The law is well settled 


that succession to Mahantship of a Math or 
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religious institution is regulated by custom or 
usage of the particular institution, except where 
a Rule of succession is laid down by the founder 
himself who created the endowment. As the 
Judicial Committee laid down [Vide Genda Puri v. 
Chhatar Puri, MANU/PR/0040/1886: 13 JA 100, 
105] in one of the many cases on this point; "in 
determining who is entitled to succe as 
Mohunt, the only law to be observed is to d 
in the custom and practice, which must\be proved 
by testimony, and the claimant N that 


he is entitled according to the m to recover 
the office and the land O rty belonging to 
e ti 


it.... Mere infirmity of e of the Defendant, 
who is in possossiogg i not help the Plaintiff. 


PERSONA 

Abbayoll Subba Reddy vs. Padmamma: 
MA ufa 0720/1998 - It is not in dispute that 
Ne- to the proceedings are Hindus and 
they are being governed by their personal laws. 
The Hindu Marriage Act, 1955. The Hindu 
Adoption and Maintenance Act, 1956. The Hindu 
Minority and Guardianship Act, 1956 and The 
Hindu Succession Act, 1956 are package of 


enactments being part of socio-legal scheme 


applicable to Hindus. In view of the divergent 
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schools governing the personal laws of the 
Hindus, the Parliament codified the personal law 
relating to the Hindus and enacted the said four 
Acts. Hindu Marriage Act codifies the law relating 
to marriages, and the Hindu Adoption and 
Maintenance Act, 1956 codifies the law of 
maintenance applicable to Hindus. ....... While 
the personal law governing the parties prohibits 
bigamous marriage, on a parity of reaso 

can also be stated that the expression ' 

in Section 18 means only a le 

and not a wife whose marriag 

provisions of the Hindu Act. The second 
marriage/bigamous marriage being void cannot 
create a legal stat "husband" and "wife" 


between the pa That marriage is void ab 
initio and ts Gai cannot get the status of a 
wife nar Oe gets the status of husband to 
os 

B.Y. Narasimha Prasad vs. H.S. Saraswathi: 
MANU /KA/0717/2010 - The law is fairly well 


settled that "Custom cannot override express law. 


Custom has the effect of modifying the general 


personal law, but it does not override the statute 


law, unless it is expressly saved by it. Such 


custom must be ancient, uniform, peaceable 
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continuous and compulsory in practice. Custom 
is not valid if it is illegal, immoral unreasonable 
or opposed to public policy. He who relies upon 
custom varying the general law must plead and 
prove it. Custom must be established by clear and 


unambiguous evidence. 


Thilliammal and Ors. vs. Thandavamurthy and 
Ors.: MANU/KA/1963/2007 - Mayne; is 
Hindu Law and Usage has ey under: 


Prima facie any Hindu residing i articular 
province of India is held to NJ.. to the 
particular Doctrine of Hi recognised in 
that province. But this law fs not merely a local 


law. It becomes pe law, and a part of the 


status of every ily which is governed by it. 
Conseque Awe any such family migrates to 
another Ore. it carries its own law with it, 
incl dfg ny custom having the force of law. 
pri Court in the case of Duggamma and 
Anr. v. Ganeshayya and Ors. AIR 1968 MYS 97 
observed that the argument that the rights to 
immovable property should be decided according 
to the law of the land in which such property is 
situate, has little practical value in India in 


respect of persons who are governed by the Hindu 


Law. The Succession Act, which is the law of the 
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country, does not apply to Hindus and the right 
to succession is governed by the Hindu law which 
is the law of domicile. 

The word ‘domicile’ finds place in Indian 
Succession Act, 1925. Section Sof the Act, 1925, 
declares that succession to the immovable 
property in India of a person deceased shall be 
regulated by the law of India, wherever «such 
person may have had his domicile at th 
his death. Whereas the succession to t 


properly of a person deceased is 


law of the country in which s rson had his 
domicile at the time of O . Therefore, the 
word Domicile in the 2a Act is to be understood 


in that context. Oe Succession Act, 1925, 


has no tC. Hindus in the matter of 
successio eritance, as they are governed 
by their Ope law, Hindu Law. In the light of 
per onl aw, the word Domicile has to be 
ho: in the context of a person migrating 
from one region of India which is governed by a 
particular school of Hindu Law, to another region 
which is governed by another school of Hindu 
Law. However, if a person shifts his residence 
from a place which is governed by the law of 


mitakshara to another place which is also 


governed by the law of mitakshara, there is no 
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change of domicile or migration, as understood in 
the context of law of succession. In such 
circumstances the question of finding out the 
intention of the person, who changed his 
residence, whether he wanted to give up the law 
which was applicable to him at the place of his 
original residence and he wanted to embrace and 
have the benefit of the law which was appligable 
to the province to which he migrated w ot 
arise. However, in the Act which is a sbsequent 


legislation, there is no refere e word 


‘'domicile' anywhere in the “OY 


S Agarwal and Ors.: 


Anupam Agarwal vs. Mic 
MANU / KA/2966/2@4 The statute can always 


mary law and the customary 


al rule, if the provisions of an Act 
of Parlia ler} are repugnant to the continued 
exi No the custom, the custom will be 
LO as abrogated and destroyed, although the 
Act does not actually extinguish the custom by 
express words. An operative Act is the 
expression of the will of the sovereign legislature; 
it overrides the consistent provisions of the 
existing personal law. The personal law cannot be 
repugnant, contrariant or derogatory to the 


statute. 
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between Laxmibai (dead) through LRs. & 
another Vs. Bhagwantbuva (Dead) through 
LRs. & Others, -"the custom must be established 
which is in practice at variance with general law 
in order to prove the adoption of a child aged more 
than 15 years. Custom is a rule whicheain a 
particular family, a particular class, co y 
or in a particular district has owing to%prolonged 
use, obtained the force of law. sy 

effect of modifyin law, but it 


does not override stat 


custom is expressly saved it. Such custom 
must be ancient, , certain, continuous 


and compulsory stom is valid if it is illegal, 


immoral, easonable or opposed to public 
policy. ẹ ho relies upon custom varying 
gen ral , must plead and prove it. Custom 
hes established by clear and unambiguous 
evidence." 


Irappa vs. Gurusiddappa and Ors. 

MANU/KA/0729/2000 - The uncodified 
personal law relating to Partition and Succession 
was not rather uniform to all the places in India. 


It is only after the passing of the Hindu 
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Succession Act, to a very great extent, the 
uniformity in principles and practice has been 
achieved. In uncodified law, there are two major 
schools of thought - one is Dayabhaga School 
followed in Bengal Area and the other Mitakshara 
School followed in the rest of India. 

In Sidrappa alias Shidramappa Bhagappa 
Patil v. Laxmi Bai and Ors. 1965 (1) MLJ«625, 
a question arose before this Court about t 
of a mother entitled to a share equal t@ that of a 
son at a partition, when the parti SD 
by Bombay School of rs 


was analysed in the ond he provision of 
Sections 4 and 6 of the Hindwt Succession Act and 


governed 


said custom 


OP secs not abrogate the 


was held that, Secti 

said rule of Hin S which was in force in the 
State of ENS entitling the mother to a share 
equal tọ O a son at a partition. 


e State of Karnataka, except the 


B y-Karnataka area, old Mysore Area, 
Hyderabad-Karnataka Area follow the Madras 
School of Hindu Law, where, a mother is not 
entitled to receive a share equal to that of a son 
at a partition (1988) 2 KLJ 155 para 29, unlike in 
the Bombay-Karnataka Area where Bombay 


School of thought prevails. 
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The case in Gurupad Khadappa Magdum 
v. Hirabai Khadappa Magdum and Ors. 
MANU/SC/0407/1978 : AIR 1978 SC 1239 
also pertaining to the parties governed by 
Bombay School of Law. The Supreme Court 
interpreting the effect of Explanation-I of Section 
6 has explained the formula for working out a 
share of a mother or wife at a partition thusg The 
next step, equally important though no ly 
easy to work out, is to find out the sHare which 
the deceased had in the copa Scns, 
because after all, the Plaintiff O.a interest 
in that share. Explanatio ch contains the 


creates a fiction by ng that the interest of 


formula for determinin are of the deceased 
Ra 


a Hindu mitaks s shall be deemed 
to be the ei O. property that would have 
been allo o him if a partition of the property 
had_takef place immediately before his death. 

st, therefore, imagine a state of affairs in 
which a little prior to Khandappa's death, a 
partition of the coparcenary property was effected 
between him and other members of the 
coparcenary. Though the Plaintiff, not being a 
coparcener, was not entitled to demand partition 
yet, if a partition were to take place between her 


husband and his two sons, she would be entitled 
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to receive, a share equal to that of a son. (see 
Mulla's Hindu Law, Fourteenth Edition, page 
403, para 315). In a partition between 
Khandappa and his two sons, there would be four 
sharers in the co-parcenary property, the fourth 
being Khandappa's wife, the Plaintiff. Khandappa 
would have therefore got a 1/4th share in the 
coparcenary property on the hypothesis@of a 
partition between himself and his sons. 

Two things are thus clear: One&that in a 
partition of the coparcenary prope VS 
would have obtained a 1/4th Oa two, that 
the share of the Plaintiffai 1/4th share is 

24th. So far there is no 


andappa 


hich poses some-what 

ether the Plaintiffs share 

eñery property is only 1/24th or 

1/4th plus 1/24th, that is to say, 

e learned trial Judge, relying upon the 

10n in Shiramabai (MANU/MH/0050/ 1964 : 

AIR 1964 Bom 263) which was later overruled by 
the Bombay High Court, accepted the former 
contention while the High Court accepted the 
latter. The question is which of these two views is 


to be preferred. 


We see no justification for limiting the 


Plaintiff share to 1/24th by ignoring the 1/4th 
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share which she would have obtained had there 
been a partition during her husband's lifetime 
between him and his two sons. We think that in 
overlooking that 1/4th share, one unwittingly 
permits one's imagination to boggle under the 
oppression of the reality that there was in fact no 
partition between the Plaintiffs husband and his 
sons. Whether a partition had actually taken 
place between the Plaintiffs husband is 


sons is besides the point for the se of 


Explanation 1. That pane’) 
assumption of a fiction that ny 


the property had taken NY point of time of 
the partition being the ope i ediately before the 


pels the 


a partition of 


death of the perso ose property the heirs 
claim a share. > 

In viewfofthe aforesaid position of Law, it 
is not ep the Appellant to contend that the 
sec dp intiff is not entitled to a share equal to 
LA a son at a partition by virtue of the 
provision contained under Section 6 of the Hindu 
Succession Act and that she is only entitled to a 
share in the notional share allotted to her 
husband. In fact, the second Plaintiff, in the 
instant case, would be entitled to a share, 


independently, equal to that of her son and 


further would be entitled to an equal share in the 
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share allotted to her husband, thereby, as there 
are only three heirs entitled to inherit the 
properties, they would get 1/3rd_ each. 
Accordingly, the trial Court has properly granted 


the share. 


Badshah vs. Urmila Badshah Godse and Ors.: 
MANU/SC/1084/2013 - The law regwlates 
relationships between people. It p s 


patterns of behavior. It reflects theQalues of 


society. The role of the Court is t tand the 
purpose of law in society ty elp the law 


achieve its purpose. But SO of a society is a 
living organism. It is on a given factual and 


social reality th O ansen changing. 


Sometimes chA N. law precedes societal 
change andW en O to stimulate it. In 
most cąs wever, a change in law is the result 


of cathe in social reality. Indeed, when social 
Laanes, the law must change too. Just as 
change in social reality is the law of life, 
responsiveness to change in social reality is the 
life of the law. It can be said that the history of 
law is the history of adapting the law to society's 
changing needs. In both Constitutional and 
statutory interpretation, the Court is supposed to 


exercise direction in determining the proper 
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relationship between the subjective and objective 
purpose of the law 

The Court as the interpreter of law is 
supposed to supply omissions, correct 
uncertainties, and harmonize results with justice 
through a method of free decision-"libre 
recherche  sceintifique" i.e. "free Scientific 
research". We are of the opinion that thereis a 
non-rebuttable presumption that the Le e 
while making a provision like Section 1Q5 Code of 
Criminal Procedure, to fulfill i SS oro 
duty in good faith, had alway, SO aa to give 
relief to the woman monga C under such 
circumstances. 


Thus, while i Qing a statute the court 


may not only ta consideration the purpose 


for which NG ute was enacted, but also the 
mischief i s to suppress. It is this mischief 


C 


source of purposive interpretation. The court 


p. 7a, 7b which became the historical 


x figsNpropounded in Heydon's Case (1854) 3 


would also invoke the legal maxim construction 
ut res magis valeat quam pereat, in such cases 
i.e. where alternative constructions are possible 
the Court must give effect to that which will be 
responsible for the smooth working of the system 


for which the statute has been enacted rather 
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than one which will put a road block in its way. If 
the choice is between two interpretations, the 
narrower of which would fail to achieve the 
manifest purpose of the legislation should be 
avoided. We should avoid a construction which 
would reduce the legislation to futility and should 
accept the bolder construction based on the view 
that Parliament would legislate only fox the 
purpose of bringing about an effective >If 
this interpretation is not accepted,Qit would 
amount to giving a premium to Sand for 
defrauding the wife. Therefor Oe for the 
purpose of claiming mai e under Section 
125, Code of Tes tel, ure, such a woman 


is to be treated as X 
The princi 


lly wedded wife. 


f Hindu Personal Law have 


for all gt 
pro jsign against destitution. The manifest 
vo is to achieve the social objectives for 


making bare minimum provision to sustain the 


subject to it so as to make fair 


developed : n*evolutionary way out of concern 


members of relatively smaller social groups. Its 
foundation spring is humanistic. In its operation 
field all though, it lays down the permissible 
categories under its benefaction, which are so 
entitled either because of the tenets supported by 


clear public policy or because of the need to 
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subserve the social and individual morality 


measured for maintenance. 


Parayankandiyal Eravath Kanapravan Kalliani 
Amma and Ors. vs. K. Devi and Ors. : MANU/ 
SC/0487/1996 - The personal law by which he 
was governed was the Marumakattayam Law of 
Malabar comprising of a body of judigially 
recognised customs and usages, which d 
among a considerable section of t people 
inhabiting the West Coast of NS. The 
essential difference between makattayam 
and other schools of Hi was that the 


Marumakattayam sc s founded on the 
matriarchate while aa are founded upon the 
agnatic family. I itakshara joint family the 


ancestear, in a Marumakattayam family, 


members i i D descent from a common 


whichęis nown as the Tarwad, the descent is 
fi common ancestress. Mr. Sundara Ayyar, 
who was a Judge of the Madras High Court, has 
already written an excellent treatise on the 
customary laws of Malabar which has been 
recognised as an authoritative work by the Privy 
Council in Kochunni v. Kuttanunni 
MANU/PR/0015/1947, this Court had also had 


an occasion to refer to broad aspects of this law 
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in a few decisions (See: Balakrishna Menon v. 
Asstt. Controller of Estate Duty AIR (1971) SC 
2390 and Venugopala Ravi Verma v. Union of 
India MANU/SC/0349/ 1969 
[1969]74ITR49(SC) , Achuttan Nair v. C. Amma 
MANU/SC/0361/1965 : [1966]1SCR454 . Ina 
recent decision in Padmavathy Amma v. 
Ammunni Panicket MANU/SC/0424/1995 
[1995]3SCR1056 , it was indicated that e 
Marumakkathayam system of law sucgession to 
property is traced through ema ann the 
1 


expression Marumakkathaya ctly means 
inheritance by sister's cha “It is because of 
this that a man's hei not his sons and 
daughter, but his eee their children - the 


mother formin stock of descent and 


daughter, 


ghter's daughter and so on. A 


A e Cc through mother to 


Ma athayam family is known as a Tarwad 
ahd? consists of a group of persons, males and 
females, all tracing descent from a common 
ancestress. An ordinary Tarwad consists of the 
mother, her children, male and female, the 
children of such females and their descendants in 
the female line, how-low-soever, living under the 
control and direction of the Karnavan, who is the 


eldest male member. The junior male members 
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are also proprietors and have equal rights. The 


Tarwad is thus a typical matriarchal family. 


Yamunabai Anantrao Adhav vs. Anantrao 
Shivram Adhav and Ors.: 
MANU/SC/0579/1988 - The attempt to exclude 
altogether the personal law applicable to the 
parties from consideration-also has tę be 
repelled. The section has been enacte e 
interest of a wife, and one who intends to take 
benefit under Sub-section (1)(a) oe 
the necessary condition, mm she is the 
i 


wife of the person sone) s issue can be 
decided only by a reference fo the law applicable 


to the parties. It eos where an applicant 


us on relationship with 


establishes her 
reference e“personal law that an application 
for main ce can be maintained. Once the 
rig hdr the section is established by proof of 
nee€ssary conditions mentioned therein, it 
cannot be defeated by further reference to the 
personal law. The issue whether the section is 
attracted or not cannot be answered except by the 
reference to the appropriate law governing the 


parties. 
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Jose Paulo Coutinho vs. Maria Luiza Valentina 
Pereira and Ors.: MANU/SC/1257/2019 - It is 
interesting to note that whereas the founders of 
the Constitution in Article 44 in Part IV dealing 
with the Directive Principles of State Policy had 
hoped and expected that the State shall 
endeavour to secure for the citizens a Uniform 
Civil Code throughout the territories of India, till 


date no action has been taken in this d. 


Though Hindu laws were codified in&\the year 
1956, there has been no atte rome a 
Uniform Civil Code applicable NO) ene of the 
country despite exhortati is Court in the 
case of Mohd. ne an v. Shah Bano 


MANU/SC/0194/1 1985) 2 SCC 556 and 
. v. Union of India and Ors. 
MANU/SC 995 : (1995) 3 SCC 635. 

Ho Goa is a shining example of an 
Indi Mate which has a uniform civil code 
appticable to all, regardless of religion except 
while protecting certain limited rights. It would 
also not be out of place to mention that with effect 
from 22.12.2016 certain portions of the 
Portuguese Civil Code have been repealed and 
replaced by the Goa Succession, Special Notaries 
and Inventory Proceedings Act, 2012 which, by 


and large, is in line with the Portuguese Civil 
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Code. The salient features with regard to family 
properties are that a married couple jointly holds 
the ownership of all the assets owned before 
marriage or acquired after marriage by each 
spouse. Therefore, in case of divorce, each spouse 
is entitled to half share of the assets. The law, 
however, permits pre-nuptial agreements which 


may have a different system of division of assets. 


Another important aspect, as pointed ou r, 
is that at least half of the property has*to pass to 
the legal heirs as legitime. This, 4 NS 
akin to the concept of come 


However, as far as Goa is s9 ed, this legitime 
will also apply to the self-acquired properties. 


ways, is 


n Hindu law. 


Muslim men whos iages are registered in 
Goa cannot O olygamy. Further, even for 
followers o O? here is no provision for verbal 
divorces Ò 

& ic 1766 provides that a married person 
s < on the penalty of nullity dispose of 
certain and specific properties of the couple 
except if the said properties have been allotted to 
the said person. .... The basis of this Article is that 
both spouses are equal owners of the entire 
property of the couple - acquired before or after 
marriage. Therefore, the disposition of some part 


of the property without the consent of the other 
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spouse can be termed a nullity. We are referring 
to this Article only to highlight the fact that in 
case the Civil Code is to apply this would also be 
a factor to be taken into consideration because 
can it be said that this Article will only apply to 
the properties within the territory of Goa and not 
to properties in other parts of the country i.e. 
India? 

Succession is governed normall e 


personal laws and where there is a urfiform civil 


code, as in Goa, by the Civil C e Article 
24 is not to be taken into monty ion then it is 


but obvious that all the p whether within 
Goa or outside Goa, must be governed by the Civil 


Code of Goa. If we to hold otherwise, the 
consequences c e disastrous, to say the 
least. Therewo be no certainty of succession. 
It would ually impossible to determine the 
legiti ich is an inherent part of the law of 
stae€egsion. The rights of the spouses to have 50% 
of the property could easily be defeated by buying 
properties outside the State of Goa. In the case of 
a Hindu Goan domicile it would lead to further 
complications because if we were to accept the 
judgment of the learned Single Judge and the 
arguments of the Respondents, for the properties 


in Goa, the Civil Code would apply but for the 
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properties outside the territory of Goa, the Hindu 
Succession Act will apply. Similarly, for Muslims 
within the State of Goa, Civil Code would apply 
and outside Goa, the Muslim Personal Law 
(Shariat) Application Act, 1937 would apply. This 
would lead to many uncalled for disputes and 
total uncertainty with regard to succession. 
There is a conflict between the Indian 
Succession Act, the Hindu Succession =fħe 
Muslim Personal Law (Shariat) Appliđation Act, 
1937, etc. and the Portuguese,Crval*@ode with 
regard to the laws of mente this conflict 


has to be resolved. In “s e Parliament of 
India, after conquest of Goa, by adopting the 


Portuguese Civil che that the Goan 


domiciles were 


governed by that law in 
matters co nder the Code and specifically 
included i laws which were made applicable. 
The Ny Parliament did not make applicable all 
P ese laws but the laws which were applied 
would apply with full force. The Goa, Daman and 
Diu (Administration) Act, 1962 is a special law 
dealing with the domiciles of Goa alone. This 
special law making the Portuguese Civil Code 
applicable is an exception carved out of the 
general laws of succession namely Indian 


Succession Act, Hindu Succession Act, 1956, 
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Muslim Personal Law (Shariat) Application Act, 
1937 and other laws. 

In view of the aforesaid, we are clearly of 
the view that the Portuguese Civil Code being a 
special Act, applicable only to the domiciles of 
Goa, will be applicable to the Goan domiciles in 
respect to all the properties wherever they be 


situated in India whether within Goa or outside 


Goa and Section 5 of the Indian Succes ct 


or the laws of succession would not ._ 


to such Goan domiciles. (Q 
The jurisdiction ofa ety urt is limited 
ine or not. The 


to decide whether the Wilki i : 
Will may be genuine but the grant of probate does 


not mean that the O alid even if it violates 
the laws of o ce. To give an example, 
supposin u bequeathes his ancestral 
property Ò Will and probate of the Will is 


gra ted, ch grant of probate cannot adversely 
hee rights of those members of the 
coparcenary who had a right in the property since 
birth. Similar is the case in Goa. The legitime is 
the right of the heirs by birth. When both the 
spouses are alive, they own half of the property. 
Mere grant of probate will not mean that the 
husband can Will away more than half of the 


property even if that be in his name. 
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it will be the Portuguese Civil Code, 
1867 as applicable in the State of Goa, which 
shall govern the rights of succession and 
inheritance even in respect of properties of a 
Goan domicile situated outside Goa, anywhere in 


India. 
CASTE UNDER HINDU LAW 


Maharaja of Kolhapur vs. S. ey Ayyar 
and Ors.: MANU/TN/0487/ PNO 


173. Manu, ana other Smriti 
writers expressly state.that*there are only four 
castes, namely, A na, Kshatriya, Vaisya 


and Sudra. The three are called Dvijas or 


second, bi 


up arma or the investing of sacred thread) and 


being on the performance of the 


eae vi, two, and jayate, is born, the 


a religious rites enjoined for them are 
performed with Vedic mantras. Manu says the 
three twice-born classes are the Brahma, 
Kshatriya and Vaisya but the fourth or servile 
(Sudra) is once born, that is, has no second birth 
from the Gayatri and wears no thread. Nor is 


there any fifth class--Chapter X, verse 4. 


A gift to legal fraternity - Sridhara Babu N Advocate 





161 


174. Yagnavalkya in verse 10 of the 
Acharadhyaya says: "The castes are the 
Brahmanas, the Kshatriyas, the Vaisyas and the 
Sudras. Only the first three of these are twice- 
born, the performance of the ceremonies 
beginning with the rite of impregnation and 
ending with the funeral rites in the cremation 
ground of these only is prescribed with the sacred 
formulas." 

175. In Balambhatta's Gloss on the 
commentator says: "The word 

is a technical term retaining a 


meaning, namely, the twice-born or 


regenerate for the investit i 
thread is the secon Q. All ceremonies of the 


higher castes ar rmed by reciting the sacred 
formulas, x the Sudras are performed in 
silence, ithout such recitation." 


176 1 clear that so far as the Sudra is 


com€erhed there is no Upanayana or investiture 
with the sacred thread and in fact the non- 
investiture is the main ground of differentiation 
between the three higher castes and the Sudras. 
177. The ceremony whereby the Brahmana, 
Kshatriya and Vaisya become initiated into the 
Gayatri or the sacred mantra and become twice- 


born is called Upanayana, which literally means 
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bringing near, i.e., student near the teacher who 
instructs him in the sacred Gayatri verse and 
makes him fit to receive instructions in the Vedas. 
According to Manu, Chapter II, verse 38, the 
maximum age for the performance of the 
Upanayana or the investiture of sacred thread is 
the sixteenth year for the Brahmanas, 22nd for 
the Kshatriyas and 24th for the Vaisyas agd in 
verse 39 Manu states that all the youths e 
three classes who have not been investéd with the 
sacred thread at the proper time "Vratyas 
or out-castes, degraded oy ayatri, and 


condemned by the N he prohibits a 
Brahman even when he “is in distress for 


subsistence from C any connexion with 


such a Vratya ure man. Yagnavalkya in 
verse 39 o aradhyaya also gives the same 
age and i rse 38 states that after the age is 
pas edt youths of the three classes, namely, 
Aman as, Kshatriyas, and Vaisyas, for 
whom no Upanayana has been performed, fall 
out-castes from religion, degraded from the 
Gayatri, and become Vratyas, unless the 
ceremony which is called Vratya-stoma is 
performed. 

178. In the Grihya Sutra of Asvalayana he 


describes Vratyas as being impure and unfit for 
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Upanayana, for receiving the Vedas, and for 
intercourse as to food, worship, etc. But he 
nowhere expressly provides expiation for them 
(see Mandlik, page 165). 

179. All the text-writers and commentators are 
agreed that in the case of Sudras there is not only 
no Upanayana or the investiture of sacred thread 
which is the exclusive privilege of the three higher 
classes but there is also no recitation of t ic 


mantras in respect of any rites “NY are 
enjoined to perform by the eo 


HINDU LAW AND sang 


Deivanai Achi a Or. vs. R.M. Al. Ct. 


and 


Th u conception of a marriage is that 
it i NG cae: a purificatory ceremony 
prescribed by religion. The English word 
"sacrament", which is very often used as 
interchangeable with 'samskara', may not 
accurately bring out the import of the Sanskrit 
word. "The word Sacrament has had a varied 
history and is full of associations likely to 
mislead. The Sanskrit word simply means a 


purificatory ceremony prescribed by religion. It 
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suggests no idea of obligation or indissolubility. 
Whether the marriage relationship can be 
annulled or not would depend not upon its falling 
within the denotation of the word 'Samskara' but 
upon express texts". (Per Sir P. S. Sivaswami Iyer 
at p. 630 1M. L. J. 491). Marriage is a necessary 
'Samskara' for all Hindus who do not choose to 
remain perpetual Brahmacharis or Sannyasins. 


The Dharmasastras divide the a 


Hindu into four asramas, wD, e 


Gruhastha, Vanaprastha and AN ” A Hindu 
cannot but be in one of the “VO a 
his life. He cannot © outside them. 


Gruhasthasrama' the life “of a householder, 


mas during 


however, is praise e pharmapastras. For 
women and Sud arriage is considered as an 
important n he only 'samskara', which is 
obligate ‘samskaras' are sixteen in number 
begi nfo: with 'Garbhadhana' and ending with 
fum€ral rites. 

There is however a divergence of opinion 
among the Smriti writers and commentators as to 
how many of these are allowed to women and 
Sudras. The better opinion seems to be that most 
of them including marriage should be allowed to 
women and Sudras. In the case of the latter 


however, the 'samskaras' should be performed 
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without the utterance of the mantra or sacred 
text. 

Marriage is a Samskara for the man as well 
as the woman of the Sudra caste also. Marriage 
in Hindu law is not a mere contract. It is the rite 
of marriage which creates the indissoluble 
religious tie between the husband and wife. It is 


necessary to examine whether to constitute a 


valid marriage under Hindu law, ceremo e 
essential and, if so, whether it is obliga for the 
Sudras to observe such cer S. was 
maintained at one stage of NI ments by 

O even in the 


learned counsel for the oe 
case of regenerate Classes, i.e., ‘dwijas' 


(Brahmana, n and Vaisya), the 
observance of ce 


about a < n Oo a man and a woman 


ies is not essential to bring 


and that 


evi na value. 
mrithi writers describe eight modes, 


which are usually described as 'forms' of 


ceremonies were utmost only of 


acquiring a wife. They are Brahma, Daiva, Arsha, 
Prajapatya, Asura, Gandharva, Rakshasa and 
Paisacha. .......... In the first four, the essence of 
the marriage is the transfer of dominion by gift 
(Kanyadana) by the proper guardian for the 


marriage. The transference therefore of the 
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dominion over the girl is by the parent to the 
bridegroom by gift. In the 'Arsha' rite, no doubt, 
there is a small consideration for the giving of the 
girl but it is so insignificant that it may be ignored 
and may be treated as not forming the 
consideration for the transfer of the dominion 
over the girl. 


In the ‘Asura’ form, the domini is 
acquired by purchase, while in the 'Ga a! 
form it is the mutual agreement of the maiden 
with her lover. In the 'Raks Yo the 
dominion is obtained by fo hile in the 
'Paisacha' form, it is obtai Oy n There is 
a well-known division o O into approved 
and unapproved f Q> Manu prohibited the 


‘Asura’ and 'Pai forms of marriage, for all 
order ¢n 
Br ra the four last for a Kshatriya and the 
s ur except the Rakshasa for a Vaisya and 


a Sudra. 


ated by Manu are lawful for a 


Varnas ¢ 1 Sudras. The first six in the 


The '‘Srauthasutras' prescribe the 
procedure for performing 'ishti' while the 
'Grihyasutras' relate to the procedure for 
performing ceremonies relating to domestic life. 
Dr. Jolly in his Hindu Law and Custom, Tagore 


Law Lectures (1928 Edn) at p. 118 points out 
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that, "The Smritis do not deal with the actual 
nuptial ceremonies because these things properly 
belong to the sphere of the Grihyasutras, which 
deal with the particular usages of the different 
Vedic schools. Thus in Kainas 228, too it is said 
that the sacrifice into the fire on the occasion of 
the marriage ceremony should be performed 
'yathasmriti what is explained In ę the 
commentary by ‘'Svagrhyaproktavidhittea“"Yet 
occasional notices of marriage ceremofties in the 
smritis as well as in the na and 
Mahabharatha and age e that there 
e 


was a wide consensus of 


regarding them. 
Thus the giving away Be e bride in the midst of 


festivities to the egroom (kanyadhana, 
Sampradhana), (2p 'dextrarum junclio' 
(Panigrah t Or. Mantras accompanying 
these ce nies (Panigrahanikamantra), the 
sacrifi€e ifto the fire and the three courses round 
t tial fire, the seven steps together of the 
young couple (saptapadi), taking the bride home 
(vivaha) after which the whole ceremony has been 
named and other usages were universally 
observed and may be traced to the vedic age and 
in some parts even to the hoary past of the Indo- 
Carnatic period and even at the present day they 


are very widely observed." 
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In Commissioner of Police v. Acharya 
Jagadishwarananda Avadhuta MANU/SC/0218 
/2004 the Supreme Court observed (vide 
paragraph - 9):-"The protection guaranteed under 
Articles 25 and 26 of the Constitution is not 
confined to matters of doctrine or belief but 
extends to acts done in pursuance of religiorgand, 


therefore, contains a guarantee for S, 


observances, ceremonies and mode iia 


which are essential or meaa ey 
What constitutes an integral 727 


religion has to be ieri reference to its 
doctrine, practices nets, historical 


religion. 


ntial part of 


background, etc. of ven religion." 


Abhilasha X~ Devender Kumar ; 
MANU/DE/3S 8 /2015 - In the ancient times, 
the al‘*thought was that marriage was a prime 
nee€ssity for that alone could enable a person to 
discharge properly his religious and secular 
obligations. The earliest records show that rules 
of inheritance depended on the rules of marriage 
and it was obligatory on the father to give the 
daughter in marriage as gift is given. Marriage a 
Sacrament: Marriage is necessarily the basis of 


social organization and foundation of some 
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important legal rights and obligations. The 
importance and imperative character of the 
institution of marriage needs no comment. In 
Hindu Law marriage is treated as a samskara or 
a sacrament. It is the last of ten sacraments, 
enjoyed by the Hindu religion for regeneration of 
men and obligatory in case of every Hindu who 
does not desire to adopt the life of sanyaasi. €rom 
the very commencement of Rig-Ve e, 


marriage was a well established institution, and 


the Aryan ideal of marriage w igh. The 
high value placed on meet Op own by the 


long and striking hymn oO eda, X, 85; "Be, 
thou, mother of heroic.children, devoted to the 


Gods, Be, thou, Orin thy father-in-law's 
household. May e Gods unite the hearts of 
us two in <a As the old writers put it," a 
roman sE er husband and completes him". 
< 
A vania vs. Shobhna Dubey : MANU/UP 
{1647/2011 - Marriage is necessarily the basis 
of social organization and foundation of some 
important legal rights and obligations. The 
importance and imperative character of the 
institution of marriage needs no comment. In 


Hindu Law marriage is treated as a samskara or 


a sacrament. It is the last of ten sacraments, 
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enjoyed by the Hindu religion for regeneration of 
men and obligatory in case of every Hindu who 
does not desire to adopt the life of sanyasi. From 
the very commencement of Rig-Vedic age, 
marriage was a well established institution, and 
the Aryan ideal of marriage was very high. 
Monogamy was the rule and the approved rule, 
though polygamy existed to some extent. In Vedic 
period, the sacredness of the marriage s 
repeatedly declared; the family ideal was 
decidedly high and it was often 

The wife on her mr t once given 

ou 


se. She was 


an honoured position i 
mistress in her husba ie ome and where she 


was the wife of the son of the family, she 

exercised authonityo Na her husband's brothers 

sd sisters. She was associated in 

offerings and rituals with her 

Na old writers put it," a woman is 
husband and completes him". 

Manu in impressive verses, exhorted men 
to honour and respect woman. Woman must be 
honoured and adorned by their fathers, brothers, 
husbands, and brothers- in-law who desire their 
own welfare. Where women are honoured, there 
gods are pleased; but where they are not 


honoured, no sacred rite yield rewards." The 
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husband receives wife from gods, he must always 
support her while she is faithful". "Let mutual 
fidelity continue until death. This may be 
considered as the summary of the highest law for 
husband and wife." 

Dispute between husband and wife not 
allowed to be litigated either in the customary 
tribunals or in the king's courts. Neither baiment 


nor contracting of debt, neither bearing t y 


for one another nor partition of Ry was 


allowed between them. CO) 
According to Hinduism, age between 


two souls is a very sacr that stretches 


beyond one lifetime C may continue to at least 


seven lives. The r ship between the two 
does not necess ave to begin only when they 
have attai as human beings. The gender 
of the two ners also does not have to the same 
in e Births. As the stories in purans confirm, 
t ividual souls may come together any time 
during their existence upon earth, even when 
they assume a lower life from, such as that of any 
animal or bird, and carry forward their 
relationship further into higher life forms such as 
that of human beings. Once married, a couple is 
expected to uphold their family names by 


remaining faithful and truthful to each other and 
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by enacting their respective roles as laid out in 
the Hindu law books. 

As the epic Ramayana and Mahabharata 
illustrate, a couple ought to stick together 
through the ups and downs of life, however 
challenging and arduous the situation may be, 
taking care of each other and keeping in each 
other. According to beliefs of Hinduism, magriage 
is a sacred institution devised by gods e 


welfare of human beings. Its primary purpose is 


procreation and continuation of{li n earth. 
Sexual union is intended ty his purpose 


and should be used NO . Its secondary 
purpose is upholding 9 the Social order and the 


Hindu dharma, "N ltimate aim is spiritual 


union with the O st self, which is possible 
¢ perform their obligatory duties and 

of god through their good karma. 

woman are believed to come together 

a band and wife primarily for spiritual 
reasons rather than sexual or material, although 
they may not be mentally aware of the fact. Once 
married, the couple is expected to carry out their 
respective traditional duties as house holders and 
upholders of family traditions and work for the 


material and spiritual welfare of each other, the 


members of their family and also society. 
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The concept of divorce is alien to Hinduism, 
as marriages are meant to last for a life time. 
Neither men nor women can throw away their 
martial relationships on some flimsy or selfish or 
whimsical grounds. Remarriage is permitted only 
under exceptional circumstances. Polygamy to 
some extent also was the practice among the 


Hindus just a few centuries ago. 
PRINCIPLES OF THE UNCODIFIED eo LAW 


THE HON’BLE JUSTICE MRS AN DALVI, 
of Bombay High ee? case of Shalini 
ing S 


Sumant Raut & Ors vs Mil umant Raut & Ors 
Decided on 14 De Q 2012 - Reported in 
2013 (5) BomC - 2013 (3) MhLJ 364 - 
MANU/M 2012 Quoted following 

The aoe for adjudication is whether a 


son or{2\prandson of a coparcener claiming an 


i € in the joint family 
properties/coparcenary properties would be 
entitled to claim such interest by virtue of his 
birth and hence prosecute or defend any litigation 
in respect of the joint family properties instituted 
by other coparceners who are his family members 
but who are of a generation or two generations 


prior to him. The test of the claim is in the right 


A gift to legal fraternity - Sridhara Babu N Advocate 





174 


of the coparcener to apply for and obtain partition 
of the coparcenary property by virtue of his very 
birth. If that be so, the applicants as coparceners 
would be entitled to separately maintain a suit for 
partition to claim their share therein. If they can 
maintain a suit for partition they may also be 
joined as defendants in this suit and claim 
partition and other consequential reliefs ia the 
suit, of course, subject to payment of c s 


upon valuation of all the suit properties by them 


as per new and different of all 


coparceners. Q 


In Mulla's Hindu W, A venteth Edition, 


Volume-I, Chapter elating to joint Hindu 


mene d coparcenary property- 
Mitakshar. NES he principles of the ancient 
setted uJia Hindu Law are succinctly 
en ĝt . The principles may be enumerated 
t 

(i) The property inherited by a Hindu from his 
father, father's father or father's father's father is 
ancestral property (unobstructed heritage as 
regards his own male issue). -page 357 


(ii) His male issues acquire an interest in it from 


the moment of their birth. -page 357 
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(ii)They become coparceners with their paternal 
ancestor upon their birth. -page 357 
(iv)The joint and undivided family is a normal 
condition of Hindu society. Undivided Hindu 
family is ordinarily joint in estate, food and 
worship. Page 358 
(v)A Hindu coparcenary is a narrower body than 
the joint family. It includes only those pegsons 
who acquire by birth an interest in a 
coparcenary property. (Hence joint pr 
coparcenary property or join 
property or  coparcenary 


synonymous). -page SO 


(vi)The persons who a oO Q an interest by birth 


in a joint family pro 
are sons, grand oO nd great grand sons of the 
holder of 


great grafds ids ons are joint owners/coparceners. 


{Nvecomne entitled to joint 
AB 


r coparcenary property 


roperty. Sons, grandsons or 


y/coparcenary property upon their birth. 
-page 359 
(vii)/Ancestral property and separate property are 
distinct. The property inherited by a Hindu from 
his father, father's father, father's father's father 
is ancestral property. The property inherited by 


him from other relations is his separate property. 
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(viii)Ancestral property is a species of coparcenary 
property. If a Hindu acquires coparcenary 
property from his father, it becomes ancestral in 
his hands as regards his sons. The sons become 
coparceners with the father as regards such 
property. The coparcenary would then consist of 
the father and the son. -page 361 

(ix) The coparcenary may consist also the 
grandson and the great- grandson, who 

an interest by birth in coparcenary pr 
Illustration: If A inherits proper 

his two sons B & C, would b 

with him as regards such 

has a son D and C has.a soft E, the coparcenary 
will consists of the « , sons and grandsons. - 
page 361 


(x)A joint ne family has a common male 
ancestor is lineal descendants in the male 


line Àn four degrees counting from and 


i sive from such ancestor (propositus). {After 
the amendment of 2005 to Section 6 of the Hindu 
Succession Act (HSA) (2005 Amendments) which 
shall be presently considered, the line within four 
degrees may be male or female}. -pages 361, 362 
(xi)No coparcenary can commence without a 


common male ancestor. {After 2005 Amendment 
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a coparcenary may well commence with a 
common female ancestor}. -page 362 

(xii)After the death of common ancestor it may 
consist of collaterals, such as brothers, uncles, 
nephews and cousins. (These illustrations show 
two generations of coparceners). -page 362 

(xiii) A coparcenary is a creature of law; it cannot 
be created by parties. -page 362 

(xiv) No female can be a coparcener, alth e 


may be a member of joint Hindu SY (This 
position has changed “ex” 2005 


Amendment.) -page 362 Qy 
(xv) When a Hindu "O e self acquired 


property of his father.the ‘sons take a vested 
interest in the oS y reason of their birth 
and the propert rited by their father would 


son. The are coparceners as regards the 


become > property in the hands of the 
property. When a son is born to either of them 
t sOn would also become a coparcener by the 
mere fact of his birth. -page 363 

(xvi) The property inherited by a person from his 
father is ancestral in his hands. He is not the 
owner of the property, he is entitled merely to 
hold and manage the property as the head of the 
family for and on behalf of the family. The 


ownership of the property is in the joint family 
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consisting of himself and his sons. They are all 
co-owners or coparceners. (Hence the expression 
co-owners and coparceners are synonymous). - 
page 364 

(xvii) The essence of a coparcenary is unity of 
ownership. -page 366. (xviii)The ownership of a 
coparcenary is in the whole body of the 
coparceners. -page 366 

(xix) No coparcener or member of a join u 
family has a definite share in the ke His 


interest is a fluctuating mer) 
the deaths in the family; it is (OF ished by the 


arged by 


births in the family. aN terest is called 
"undivided coparcenary_interest". -page 366 


n 
(xx) He becomes en Lore a definite share only 
on partition. -p 

(xxi) The Se of a joint family who are within 
3 oy he last holder of the property have 
a ri ito emand partition. (xxii)Until partition 
pre have a common possession and 
common enjoyment of coparcenary property. 

The well known expression of HUF is that there is 
a "community of interest and unity of possession 
between all the members of the family which has 
been enunciated since the Privy Council case of 


Katama Natchiar Vs. Rajab of Shivagunga (1863) 
9 MIA 539 @ 543 & 611. -page 366 
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(xxiii) Hence the interest of a coparcener in 
coparcenary property/joint Hindu family 
property is undivided and indefinite. If fluctuates 
on the birth or death of a member. So long as the 
family remains joint no individual member can 
have a definite share. When it is partitioned the 
share of the member in the joint family becomes 
definite. 
(xxiv)On the death of one coparcener, th s 
take by survivorship the share S had in 
common earlier. -page 366 
(xxv) Coparcenary property is Q.. held in 


collective ownership by N penen in a 


quasi-corporate capaci ~Q 366 
(xxvi) The N oparcenary are that the 


lineal male dants upto the _ third 


generation. quire Or birth, the ownership in 
ancestral erties of their ancestor. -page 366 
togii (AS descendants can ask for partition. - 
p 6 

(xxviii) Till partition, each member or coparcener 
would have ownership extended over the entire 
property conjointly with the rest. -page 366 
(xxix)As a result of the co-ownership the 
possession and enjoyment of the property is 


common. Hence the coparceners cannot alienate 
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the property except for necessity without 
concurrence of all coparceners.- page 366 

(xxx) The interest of the deceased members 
passes on his death to the surviving coparceners. 
- page 366 

(xxxi) The surviving coparceners are not only his 


brothers and sisters but also their children - each 


being entitled to his own specific equal share. 


[See. State Bank of India Vs. Ghamandi R 


1969 SC 1330] : 
(xxxii) The interest of a co in an 


undivided Mitakshra money individual 


property. -page 367 Q, 
(xxxiii) Coparcenary pro is of two types; 


apratibandha daya ‘op structed heritage, and 
sapratibandha 
368 


(xxxiv) W en) a person acquires an interest in the 


obstructed heritage. -page 


prope y birth, it is unobstructed heritage, 
b e the accrual of the right to the property is 
not obstructed by the existence of the owner. The 
property inherited by a Hindu from his father or 
father's father or father's father's father is 
unobstructed heritage as regards his own male 
issue i.e. his son, grandson or great-grandson. 
His sons would acquire an interest in it from the 


moment of their birth. They become coparceners 
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with their paternal ancestor in such property 
immediately upon their birth. {After the 2005 
Amendment a daughter also would acquire an 
interest in the unobstructed heritage from the 
moment of her birth.} -page 369 (xxxv) A property 
acquired from others e.g. maternal grand-father 
is obstructed heritage. No right accrues by birth 
in such property. The right would accrue the 
death of the last owner without leavin le 
issue. Hence the accrual of the right is @bstructed 
by the existence of the owner. SJ 
devolving upon parents, br xO nephews, 
uncles etc. upon the dea Or owner, is 
obstructed heritage. T Qin. do not geta 
vested interest in t Or. by birth. Until the 
death of the they only have a spes 


which is gon} ngent upon surviving the owner. - 


pa aN 
ihe) Unobstructed heritage devolves by 


survivorship; obstructed heritage devolves by 


mee orya bare chance of succession 


succession. -page 369 

(xxxvii) Property jointly acquired by the members 
of the joint family, with the aid of ancestral 
property, is also joint family property. Property 


acquired by them without the aid of ancestral 
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property may or may not be joint family property. 
-page 370 
(xxxviii) The term joint family property is 
synonymous with coparcenary property. -page 
370 (Separate property would be synonymous 
with self acquired property.) -page 370 
(xxxix) A coparcener has joint interest or joint 
possession in joint family property or cop 
property. -page 370 
(XL) Property inherited by a male Hin 
father, father's father or father's 


ancestral property. His son, gr 


grandson would pian, 
of their birth, if "Bir male issue. (Hence 


ancestral property herited and not self 


acquired rome ge 372 

(XLI) If a pefs6n*who acquired a property by birth 
has aoe he would hold that property 
as sr owner thereof and he would be able 
LO with it as he pleased. However if he had a 
male issue in existence at the time he inherited 
the property or if he had a male issue 
subsequently, they would become entitled to the 
interest in the property by virtue of their birth. - 
page 372 


(xlii) A father cannot change the character of the 


joint family property into absolute property of his 
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son by bequeathing it to him as if it was the self 
acquired property of the father. It would be 
ancestral property only in the hands of the son. 
His son would acquire it by survivorship since he 
would acquire an interest in it by his birth. -page 
372 (Hence since the father cannot bequeath the 
property after his death, he cannot also transfer 
such property during his lifetime inter vivo 

(xliii) A person inheriting property from e 
immediate paternal ancestors (fath father's 
father and father's father's aine o it in 


coparcenary with his son, TOY 
son's sons. Such propertyal 


n and son's 
stral as regards 
his male issue. -page 373 
(xliv) A son takes angi est equal to that of the 
father in ancestif iy perty upon his birth. -page 
377 
(xlv) This D` wholly independent of his father. 
He do NS claim through his father. -page 377 
nder the Mitakshara law each son upon 
his birth takes an interest equal to that of his 
father in ancestral property, whether it be 
movable or immovable. It is very important to 
note that the right which the son takes at his 
birth in the ancestral property is wholly 


independent of his father. He does not claim 


through the father." (see mulla's Hindu Law, 
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Thirteenth Edition, p. 251, para 224). (See. 
Valliammai Achi Vs. Nagappa Chettiar & Anr. AIR 
1967 SC 1153) 

Hence the transfer of such property would affect 
the interest of the son in the ancestral property. 
(xlvi) There is no distinction between the rights of 
a father and his sons as regards ancestral 
property. -page 377 

(xlvii) A father can, however, dispose e 
ancestral property only for payment xy debts 


(legal necessity). -page 377-378 Q 
t 


(xlviii) A father has no greater i in the joint 
property than any of his ch son acquires 
an interest equal to that of“the father upon his 
birth. His gran and great-grandsons 


similarly acquir equal interest upon their 


birth. -Pae NN 
(xlix) Op Ope of a coparcener, his interest in 


the dpa enary property does not pass by 


ste€egsion to his heirs. It passes by survivorship 
to the other coparceners. {This position of old 
uncodified Hindu law has been materially altered 
by Section 6 of the HSA as enacted in 1956 and 
later as amended in 2005.} 

(L) There is a presumption that every Hindu 
family is joint in food, worship and estate. -page 
393 
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(li) There is a presumption that a joint family 
continues joint. -page 393 

(lii)/The presumption of union is the greatest in the 
case of father and sons. -page 393 

(liii) After the coparceners separate, there is no 
presumption as to joint family property. -page 
393 

(liv)There is no presumption that the joint family 
possessed joint family property; the pa o 
claims partition must prove that it is jaint family 
property. (If it is admitted to S family 


property or ancestral property fact would 
not have to be proved.) - 

(lv) There may be a join NO family which does 
not have any joint rty or any estate. [See. 
Ram Narain Vs. Purnea Banking 


Corporatio MAIR 1953 Pat 110 


(lvi) The intiff must prove (or it may be 


pfreferty with the income of which some other 


2x" that the family possessed some 


property was acquired. Such property would 
become joint family property since it would be 
purchased with joint family funds. -page 395 

(lvii) Where it is admitted that the family 
possessed some joint family property, it would 
form the nucleus from which another property 


could have been acquired. -page 395 
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(lviii)Such acquisition would carry a presumption 
that that was joint property. The presumption 
that properties in the hands of individual 
coparceners is coparcenary property (or joint 
property or ancestral property) would arise if the 
family nucleus is proved. -page 395 

(lix)If no nucleus is shown the members alone 
would be co-sharers but the property would not 
be taken to be joint family property an e 
would not devolve by survivorship. -page 395 
(lx)Coparceners have communit Nt and 
unity of possession. No copar ne) entitled to 
any any special interest i enary property. 
No coparcener is entitled to €xclusive possession 
of any part of the y. (No coparcener can, 


therefore, sell o ate any ancestral property 


the other op arceners.) -page 409 


(lxi coOparcener can predicate at any given 


or joint € preperty except with the consent of 


emt what his share in joint family property 
is. No member would be entitled to a definite 
share in joint family property or in its income. The 
income would be brought into a common chest or 
purse. His share would become defined only when 


the partition takes place. -page 409 
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(lxii) Each coparcener is entitled to joint 
possession and enjoyment of family property. - 
page 410 

(Ixiii) If a coparcener is excluded from joint 
possession or enjoyment, he is entitled to enforce 
his right by a suit. He is not bound to sue for 
partition. (He may sue for joint possession or 
enjoyment or for separate possession on 
partition. However he would have to v is 
share in the coparcenary property on the date of 
filing of the suit and pay court eer -page 


410 Qy 
(Ixiv) The right to enforce NO on and the right 


survivorship go hand in hard. "It is the right to 
Qy 


partition which aS s the right to take by 


survivorship" VOF by the Privy Council in 
Anant Vs. aħ(1895) 19 Bom 269. 
s:- 


From Ça ws: 

The egs and incidents of coparcenary or joint 
fi y)properties are enumerated in the case of 
State Bank of India Vs. Ghamandi Ram AIR 
1969 SC 1330 thus: "the incidents of co- 
parcenership under the Mitakshara law are: first, 
the lineal male descendants of a person up to the 
third generation, acquire on birth ownership in 
the ancestral properties of such person; secondly 


that such descendants can at any time work out 
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their rights by asking for partition; thirdly, that 
till partition each member has got ownership 
extending over the entire property conjointly with 
the rest; fourthly, that as a result of such co- 
ownership the possession and enjoyment of the 
properties is common; fifthly that no alienation of 
the property is possible unless it be for necessity, 
without the concurrence of the coparcenersyand 
sixthly, that the interest of a deceased ayn 


lapses on his death to the a.» 


Further in the case of Surjit hhabda Vs. 


Commissioner of neon) ,» Bombay AIR 
1976 SC 109 the “es. n derived from the 


position of uncodifi du Law is set out thus: 
"the expression ' undivided family' must be 
construed į ense in which it is understood 
under th u Law. The presumption therefore 
is t (A members of a Hindu family are living 
i tate of union, unless the contrary is 
established. generally speaking, the normal state 
of every Hindu family is joint and in the absence 
of proof of division, such is the legal presumption. 
A Hindu coparcenary is a much narrower body 
than the joint family. It includes only those 
persons who acquire by birth an interest in the 


joint or coparcenary property and these are the 
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sons, grandsons and great-grandsons of the 
holder of the joint property for the time being, that 
is to say, the three generations next to the holder 
in unbroken male descent. Since under the 
Mitakshara Law, the right to joint family property 
by birth is vested in the male issue only, females 
who come in only as heirs to obstructed heritage 
(sapratibandha daya), cannot be coparcemers. 
Outside the limits of coparcenary, there i e 
of persons, males and females, who Nye an 


undivided or joint family. There is Mit to the 
oe it nor to 


number of persons who can OF 
their remoteness from OND on ancestor and 
h 


to their relationship wit e another. A joint 
Hindu family co es of persons lineally 


descended from mon ancestor and includes 


their wive unmarried daughters. The 
daughter, or) arriage, ceases to be a member of 
her fathers family and becomes a member of her 
h d's family. The joint Hindu family is thus 
a larger body consisting of a group of persons who 
are united by the tie of sapindaship arising by 


birth, marriage or adoption. 


That it does not take more than one male to form 
a joint Hindu family with females is well 


established. In Gowli Buddanna v. Commissioner 
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of Income-tax, Mysore, Bangalore, (1966) 3 SCR 
224 = (AIR 1966 SC 1523). 


What are the changes brought by hindu 


succession act, 1956:- 


The purpose and object of the Act as shown 
in the statement of the objects and reasong.was 
to amend and codify the law rating 
intestate succession amongst Hindus. 


It amended and codified the 


intestate succession amongst 


It brought about with regard to 
women's property d provided rules for 


a 
devolution of eight a deceased male in 


certain cases. 


It laid\doWn a uniform and comprehensive 
system, o eritance applying to the persons 
gov: nd ter alia by Mitakshara Law. 

Orion 4 overrides any text, rule or 
interpretation of Hindu law or any custom or 
usage and any other law in force prior to the 
commencement of the Act. Under Section 4(1)(b) 
any of these would cease to apply to Hindus so 


far as it was inconsistent with any of the 


provisions of the Act. 
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The above rules of devolution of interest in 
coparcenary property would, therefore be, to the 
extent stated in Section 6 of the HSA, overridden 
and would cease to apply as inconsistent with the 
provisions of the HSA. Consequently in case of 
ancestral property consisting of a father and his 
sons and grandsons only the rules of coparcenary 
property under the uncodified law wouldq still 
prevail. But if the father has e.g. not o s 
but also daughters and not only grandsons but 
also granddaughters his interest i a 
property would not survive to ~. members 
of the coparcenary but w ceed to his heirs 


so that not only his sons afid grandsons would 


get an increased aS pon his death, but his 


successors being Py 


widow an 1S other would succeed to his 


ons, daughters as also his 


interest i coparcenary property under the 
pro sign of the HSA. 

ence there is a notional partition which is 
deemed to have been effected upon the death of a 
coparcener under Section 6 of the HSA 1956. The 
share so separated devolves upon the heirs of the 
deceased instead of vesting in the other 
coparceners by survivorship. Such partition does 
not bring about disruption in the coparcenary. It 


is only the interest of the deceased which is 
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separated. The coparcenary minus the interest of 
the deceased continues with its incidents. The 
surviving coparceners continue as such. 

The concept of notional partition is a legal 
device for demarcating the interest of the 
deceased when the explanation (I) of Section 6 is 
attracted. Like any other legal fiction, it is meant 
for a specific purpose. It is not a real partitien by 
metes and bounds. It neither effects a s e 
of status, nor does it demarcate the intéxest of the 
surviving coparceners or any of ales who 
are entitled to a share on a pa 


The joint status family is not 


impaired by Section 6 A thë HSA. The family is 


not disrupted. 

There wo a notional partition under 
Section 6 1956 if a female relative (heir) 
or a pegso iming through female relative (heir) 
wa by the deceased male Hindu coparcener. 

here shall be a deemed partition under the 
statutory provisions contained in Section 6(3) of 
the Act as amended in 2005. That would be a 
partition of the interest in Mitakshara property of 
a Hindu dying intestate. 

Consequently after 2005 upon the death of 
a coparcener, leaving any child, his son and his 


daughter would share equally in his interest in 
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coparcenary property. They would share as if 
there was a partition. For all the Hindus dying 
after the commencement of the Amendment Act, 
leaving any child, the interest in the joint family 
property which he had would not survive at all. It 
would only succeed - either by testamentary or 
intestate succession. This has brought about a 
total departure from the law relating tea the 
coparcenary property. After 2005 for al s 
leaving any child there could be case of 
survivorship at all; after 1956 re 2005 
there would be survivorshi interest in 
coparcenary property but he 

no female relatives rele Even during that 


period in a family 


a family having 


female relatives (heirs) 


there would survivorship but only 


Mitaksha 


parcenary property. 


oe “Or of a Hindu male in 


Schedule annexed to Section 8 
s img Class I and Class II heirs show the son, 
daughter, widow and mother of a Hindu male 
dying intestate as his first heirs. Along with them 
are included the sons and daughters of 
predeceased sons and daughter; a grandson is 
not included anywhere in Class I or Class II of the 
schedule to Section 8 of the HSA. The grandson 


never succeeds to the property of the Hindu male 
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dying intestate. That includes also the interest in 
the joint family property which that Hindu male 
had and which would constitute his property or 
his estate. 

The act also deals with the property of a 
female Hindu which would be her absolute 
property under Section 14 and the rules of 
succession of female Hindus under Sections 5 & 
16. 

Section 19 deals with the ode of 
succession of 2 or more heirs. S are 
two or more heirs when t N o to a 
property, the property w Or. upon them 
per capita each one taki boM branch and as 
tenants in ON, that the heirs of any 


ould claim the share of 


the ungo 


Hindu Law of survivorship of a 


such ae r.Whis is a further departure from 


copareen property in which the shares would 
fl te on the birth and death of any male 
member so that the other surviving male 
members would get a decreased or increased 
share upon the birth and death respectively thus 
augmenting the shares of all the survivors. The 
shares of the successors under the Hindu 
Succession Act would not so augment. Each 


branch would take its share; the increase and 


A gift to legal fraternity - Sridhara Babu N Advocate 





195 


decrease would be within that branch. The 
successors of those successors alone would get 
that share. 

Under Section 30 of the HSA, a Hindu, male 
or a female, would be entitled to make a 
testamentary disposition as per the provisions of 
Indian Succession Act, 1925. The interest of a 


Hindu in a coparcenary part which 


otherwise survive to other coparceners ly 
can, therefore, be disposed AY will. 


Consequently the interest SO indu in 
Mitakshara coparcenary erie ould not per 
e of the HSA. If 


se survive upon coming NO 
the Hindu does not leaye beind any will it would 


only succeed to his/ Oi under Section 8/15 
of the Act as ap e. 

This ition would be governed by when 
the sugc n opened. The succession would 
ope othe death of a Hindu. Hence if a Hindu 
d er 1956, the provisions of the old Section 
6 as enacted in 1956 and as analyzed above 
would prevail. If he died after 2005, the provisions 
of new Section 6 as amended by the Amendment 
Act, 2005 and analyzed above would prevail. 

The true effect of the uncodified Hindu law 
relating to the Hindu coparcenery, therefore, 


applied only so long as there were only male heirs 
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in that HUF after 1956. It would continue as 
before until any one coparcener died. The 
devolution of interest in the coparcenary got 
changed as per Section 6 of the HSA. It continued 
as before if he had only sons. It came to an end in 
effect if he had a single daughter or even a 
predeceased son having a single daughter such 
that he had a female relative (heir) or a maleheir 
claiming through a female relative (heir). 

Upon the death of any coparcenég, there is 
a notional partition after 195 deemed 


statutory partition after 200 the share 


which devolves upon any ner in case of a 


family having female oO: (heir) would be only 


upon succession a d devolve only as their 
individual prope So of being partitioned 
and in w Osi own heirs would have no 
interest PO birth or by their continuance. 
eree any property which devolves under 
Seetion 8 of the HSA upon the death of a Hindu 
male would be his own individual property 
incapable of partition. It would be his own 
property in which his son or grandson would have 
no interest during his lifetime. The properties 
which devolve under Section 8 of the HSA are self 


acquired properties or partitioned HUF 


properties. They are not ancestral HUF properties 
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which are not partitioned. The law which as laid 
down by the Supreme Court considering the 
aforesaid judgments of various High Courts was 
in respect of separate or partitioned properties. 
The law is the same also with regard to the 
interest of a coparcener in ancestral properties in 
case where the ancestor had female relatives 
(heirs). 

It must be appreciated that whe t 
Hindu family consists only of a father‘and a son 
both have an equal interest ingt Mt family 
property. On the death of the , the father's 
interest would survive t (OF if he has no 
child. It would succeed to the son if he has a 
female child (heir) 56, by way of notional 
partition. Andi s either a female or a male 
child (heir Ro the son and daughter will 
get equal N and there is deemed partition. 


hêre, however, there are more 


copargeners in a joint Hindu family, the entire 


estate of the father would be less than the entire 
coparcenary properties. In such a case interest of 
the father would succeed to his heirs under 
Section 8 of the HSA and the remainder of the 
coparcenary properties would remain in the 
coparcenary and the other coparceners would 


continue to be such. Since the coparcenary would 
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then remain, their interest would be diminished 
by the birth of any member in the coparcenary 
(either male or female after 2005) and would be 
augmented upon the death of any coparcener 


(who does not leave behind any heir). 


NOTIONAL PARTITION In the case of Gurupad 
Khandappa Magdum Vs. Hirabai Khandappa 
Magdum & Ors. AIR 1978 SC 12339 it is at 
the share of the deceased in the coparcenary 
property must be ascertained to, Wen the 
share of the heirs in the prope XO. deceased 

Oy a to them 


coparcener. The share "J 
is only the share in the propérty that would have 


been allotted to vs coparcener if a 


partition of t 


operty had taken place 
ere his death. It must, therefore, 
be assum id th at the partition had so taken place. 
The a of the other heirs cannot be 
a ined without reference to such share 
which would devolve by succession. All the 
consequences which flow from a real partition 
have to be logically worked out so that the share 
of the heirs must be ascertained on the basis that 
they had separated from one another and had 
received a share in the partition which had taken 


place during the lifetime of the deceased. Hence 
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the heirs of such deceased coparcener will get his 
or her share in the interest which the deceased 
had in the coparcenary property at the time of his 
death in addition to the share which he or she 
would receive in the notional partition. Similarly 
the share of the widow in the coparcenary 
property would be ascertained by adding the 
share to which she is entitled upon the notional 
partition during her husband's lifetim e 
share which she would get in “TS 


interest upon his death. $Q 
Alienation can be mad e benefit of 


e 
the estate, for legal necesgi Oe" meeting any 


antecedent debts, for es ement of the joint 


property by the Kar ious obligation of a son 
to discharge his 's debts subject to Section 
6(4) of the, Res amended in 2005 which runs 
thus. oN the commencement of the Hindu 
(Amendment) Act, 2005, no Court 
ya any right to proceed against a son, 
grandson or great-grandson for the recovery of 
any debt due from his father, grandfather or 
great-grandfather solely on the ground of the 
pious obligation under the Hindu law, of such 
son, grandson or great-grandson to discharge any 
such debt: Provided that in the case of any debt 


contracted before the commencement of the 
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Hindu Succession (Amendment) Act, 2005, 
nothing contained in this sub-section shall affect- 
(a) the right of any creditor to proceed against the 
son, grandson or great-grandson, as the case may 
be; or 

(b) any alienation made in respect of or in 
satisfaction of, any such debt, and any such right 
or alienation shall be enforceable under theyrule 
of pious obligation in the same manner a e 


same extent as it would have been enfoxceable as 


if the Hindu Succession (Amen ct, 2005 


had not been enacted. Q 


Supreme Court in ar X decision in Sheela 


Devi and others V. Chand and another, 
2007(1) M.L.J. S considered the above 
question aid down the law as follows: 
&quot;19 Act indisputably would prevail 
over t Hindu Law. We may notice that the 
Pasliament, with a view to confer right upon the 
female heirs, even in relation to the joint family 
property, enacted Hindu Succession Act, 2005. 
Such a provision was enacted as far back in 1987 
by the State of Andhra Pradhesh. The succession 
having opened in 1989, evidently, the provisions 
of Amendment Act, 2005 would have no 


application.&quot; In view of the above statement 
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of law by the Apex Court, the contention of the 
appellant is devoid of merit. The succession 
having opened in the year 1968, the Amendment 
Act 39 of 2005 would have no application to the 
facts of the present case. No other contention was 


advanced by the counsel for the appellant.&quot; 


Supreme Court has held in Sheela Devi Lal 
Chand [(2007) 1 MLJ 797 (SC)], if su 

has opened prior to Hindu 
(Amendment) Act, 2005, th 


Amendment Act would have n 


Supreme Court in Nar XQ. Murthy v. Smt. 
Susheelabai and AIR 1996 SC 1826: 
(1996) 3 SCC pvt 1996 (4) SC 300 and 


daughter 


not claim partition of the dwelling 


therefore : e@tion 23 would be applicable, 


ho Nich was admittedly in the occupation of 
Sek@r) However, it is to be noticed that Section 23 
has been omitted by the Hindu Succession 
(Amendment)Act, 2005 (Act 39 of 2005) with 
effect from 9.9.2005. 


LAW PRIOR TO 1956 
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Gangaben Motiji Thakor and Ors. vs. Maneklal 
Ishwarlal Patel and Ors.: 
MANU/GJ/1521/2018 - (2019) 2 GLR 898 

29. Prior to the Act of 1956, the Hindus 
were governed by the Shastric and Customary 
laws which varied from region to region and 
sometimes it varied in the same region on a caste 
basis. As the country is vast and communications 
and social interactions in the past were t, 
it led to a diversity in the law. Consequently, in 
the matters of succession NS, were 
different schools, like Dayabh, O a and 


the adjoining areas; a in Bombay, 


Konkan and Gujarat b rumakkattayam or 


Nambudri in Kera Mitakshara in other 
parts of Indi a slight variations. The 
multiplicit Reson laws in India, diverse in 
their ane es to their varied origin made the 
pro ey ws even more complex. 

GX. The two systems of inheritance which is 


predominant amongst the Hindus in India are : 
Mitakshara system and Dayabhaga system. 
Dayabhaga system prevails in Bengal, 
Mitakshara system in other parts of India. The 
difference between the two systems arises from 
the fact that, while the doctrine of religious 


efficacy is the guiding principle under Dayabhaga 
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School, there is no such definite guiding principle 
under Mitakshara School. Sometimes, 
consanguinity has been regarded as the guiding 
principle and at other times, religious efficacy. 
31. Mitakshara recognises two modes of 
devolution of property, namely, survivorship and 
succession. The rule of survivorship applies to 
joint family property, the rule of succession apply 
to property held in absolute severally wage 
owner. Dayabhaga recognises only ome mode of 
devolution, namely, succession, oes not 
recognise the rule of survivorshé 3O in the case 
of joint family property. R tr is that while 
every member of a Mi nO joint family has 
only an undivided i Oo in the joint property, a 


member of a D aga joint family holds his 


death to 


the of 2 d not to the surviving co-parceners as 
GOP achare Law. 


32. Under the Mitakshara Law, on birth, 


eirs as if he was absolutely seized 


share in È -Severally, so that it passes on his 


the son acquires a right and interest in the family 
property. According to this school, a son, 
grandson and a great grandson constitute a class 
of co-parceners, based on birth in the family. No 
female is a member of the co-parcenary in 


Mitakshara Law. Under the Mitakshara system, 
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joint family property devolves by survivorship 
within the co-parcenary. This means that with 
every birth or death of a male in the family, the 
share of every other surviving male either gets 
diminished or enlarged. If a co-parcenary consists 
of a father and his two sons, each would own one- 
third of the property. If another son is born in the 
family, automatically the share of each male is 
reduced to one-fourth. 

33. The rule of inheritance Sa in 


Mitakshara are followed by the x) 
Benares and Mithila schools, a 


, Madras, 


chools being 


subdivisions of Mitaksha ol. However, the 


rules of inheritance in a n the several States 


represented by N ols are not entirely the 


same. They diff ertain aspects namely, the 
order of i ita@iace as laid down in Mitakshara 
is not str ollowed in Bombay, Gujarat and 
the th® Konkon. The order of succession to 

sän the Bombay State is different from that 
in other parts of India where Mitakshara law 
prevails. The reason is that in those places 
preference is given to the Vyavahara Mayukha of 
Nilkanta Bhatta on few points, where it differs 
from Mitakshara. The difference arises from the 


fact that the Bombay school recognises as heirs 


certain females who are not recognised as heirs 
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in other parts of India. In the Bombay State itself, 
there is a difference between the order of 
succession in cases governed by the Mayukha. In 
the Bombay State, daughters do not take as joint 
tenants with benefits of survivorship, but they 
take as tenants-in-common. Further, a daughter 
in that State does not take a limited estate in her 


father's property, but takes the property 


absolutely. Thus if a Hindu governed e 
Bombay School dies leaving two daughters, each 
daughter takes an absolute inter, SS 
her father's estate, and holds oy 


property, and on her NO are will pass to 
her own heirs as her stridhana. 


moiety of 


er separate 


school neither accords 
a right by birth urvivorship though a joint 
family and NEN roperty is recognised. Neither 
sons ner Qe become co-parceners at birth 
nor_d@ they have rights in the family property 
d their father's lifetime. However, on his 
death, they inherit as tenants-in-common. It is a 
notable feature of the Dayabhaga school that the 
daughters also get equal shares along with their 
brothers. 
35. In the Marumakkattayam Law, which 


prevailed in Kerala wherein the family was joint, 


a household consisted of the mother and her 
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children with joint rights in property. The lineage 
was traced through the female line. Daughters 
and their children were thus an integral part of 
the household and of the property ownership as 
the family was matrilineal. 

36. The earliest legislation bringing females 
into the scheme of inheritance is the Hindu Law 
of Inheritance Amendment Act, 1929. This Act, 
conferred inheritance rights on three fem s 
i.e. son's daughter, daughter's daughter and 
sister, thereby creating a limit ction on 
the rule of survivorship. r landmark 


legislation conferring ow 


was the Hindu ae Right to Property Act (18 


of 1937). This Act t about revolutionary 


changes in the Law of all schools, and 


brought c AG not only in the law of co- 
ay also in the law of partition, 
alienatiomof property, inheritance and adoption. 
T t of 1937 enabled the widow to succeed 
along with the son and to take a share equal to 
that of the son. But, the widow did not become a 
co-parcener even though she possessed a right 
akin to a co-parcenary interest in the property 
and was a member of the joint family. The widow 
was entitled only to a limited estate in the 


property of the deceased with a right to claim 
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partition. A daughter had virtually no inheritance 
rights. 

37. The framers of the Indian Constitution 
took note of the adverse and discriminatory 
position of women in society and took special care 
to ensure that the State took positive steps to give 
her equal status. Articles 14, 15(2) and (3) and 16 
of the Constitution of India, thus not only inhibit 
discrimination against women, but in ap te 
circumstances provide a free hand to the State to 
provide protective nage o of 


women. These provisions art of the 


Fundamental Rights teed by the 
Constitution. Part IV of oy nstitution contains 


the Directive Pri which are no less 
fundamental in vernance of the State and 
inter-alia O “provide that the State shall 


endearpu( dpeasure equality between man and 

oe 

PRINCIPLES OF THE HINDU LAW AFTER 1956 
The Hindu Succession Act, 1956 dealing 

with intestate succession among Hindus came 

into force on 17th June, 1956. This Act brought 

about changes in the law of succession and gave 


rights which were hitherto unknown, in relation 


to a woman's property. However, it did not 
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interfere with the special rights of those who are 
members of a Mitakshara coparcenary except to 
provide rules for devolution of the interest of a 
deceased in certain cases. The Act lays down a 
uniform and comprehensive’ system of 
inheritance and applies, interalia, to persons 
governed by Mitakshara and Dayabhaga Schools 
as also to those in certain parts of southerndndia 
who were previously governed e 
Murumakkattayam, Aliyasantana and@®ambudri 
Systems. The Act applies to cage i isa 


s forms or 


Hindu by religion in any Yon 
develpments including a ‘9 a, a Lingayat or 
a follower of the ie rarthana or Arya 


Samaj; or to any pe ho is Buddhist, Jain or 


Sikh by religion; other person who is nota 
Muslim, C NG Parsi or Jew by religion as per 
section, O the case of a testamentary 
dis A this Act does not apply and the 
he of the deceased is governed by the Indian 
Succesion Act, 1925. 

Section 4 of the Act is of importance and 
gives overriding effect to the provisions of the Act 
abrogating thereby all the rules of the Law of 
succession hitherto applicable to Hindus whether 


by virtue of any text or rule of Hindu law or any 


custom or usage having the force of laws, in 
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respect of all matters dealt with in the Act. The 
HSA reformed the Hindu personal law and gave a 
woman greater property rights, allowing her full 
ownership rights instead of limited rights in the 
property she inherits under Section 14 with a 
fresh stock of heirs under sections 15 and 16 of 
the Act. The daughters were also granted property 


rights in their father's estate. In the matter of 


succession to the property of a Hindu m g 


intestate, the Act lays down a set of Vy rules 


in Sections 8 to 13. ‘Q 
Before the ty f the HSA, 
the concept of a 


codifying the rules of nen) 
Hindu family under Mitakshara school of law was 


that it was ordinari Or not only in estate but 
in religious as well. Coparcenary 
property, inX¢ontradistinction with the absolute 
or separa perty of an individual coparcenar, 
dev: vég pon surviving coparceners in the 
ihe) according to the rule of devolution by 
survivorship. 

Section 6 dealing with the devolution of the 
interest of a male Hindu in coparcenary property 
and while recognising the rule of devolution by 
survivorship among the members of the 


coparcenary, makes an exception to the rule in 


the proviso. According to the proviso, if the 
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deceased has left him surviving a female relative 
specified in Class I of Schedule I, or a male 
relative specified in that Class who claims 
through such female relative, the interest of the 
deceased in the Mitakshara coparcenary property 
shall devolve by testamentary or intestate 
succession under this Act and not by 
survivorship. Further, under section a 
coparcener may make a testamentary di n 


of his undivided interest in the Vy family 


property. `O 
The rule of survivorshh comes into 


operation only:- (1) wher 


leave him surviving a al relative specified in 


Class I, or a male r K specified in that Class 


who claims thro 
when the =e has not made a testamentary 
ogee his undivided share in the 


SS ea: The Schedule to the Act 


ch female relative and , (ii) 


r < Section 8 provides the following twelve 
relations as Class I heirs son; daughter; widow; 
mother; son of a predeceased son; daughter of a 
pre-deceased son; son of pre-deceased daughter; 
daughter of a pre-deceased daughter, widow of a 
pre-deceased son; son of predeceased son of a 


pre-deceased son; daughter of pre-deceased son 
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of a predeceased son; widow of pre-deceased son 
of a pre-deceased son. 

Section 6 contemplates the existence of 
coparcenary property and more than one 
coparcener for the application of the rule of 
devolution by survivorship. The head note of the 
section reads "Devolution of interest in 


coparcenary property". The language of theqnain 


provision to the effect that "his interes e 
property shall devolve by survivorship\upon the 
surviving members" indicates t SS rcintion 
by survivorship is with refere AO: deceased 

Or ns with the 


coparcener's interest ane) 
notional partition contemplated in Explanation 1 


in this section N ascertainment of the 


interest of nyy 


Mitakshar pàrcenary property indicates that 


eased coparcener in a 


there iş ruption of the entire coparcenary. 
It n that the other coparceners, would 
hae to be joint in respect of the other 
coparcenary property till a partition is effected. 

It has already been pointed out above that 
the main provision of this section deals with the 
devolution of the interest of a coparcener dying 
intestate by the rule of survivorship and the 


proviso speaks of the interest of the deceased in 


the Mitakshara Coparcenary Property. Now, in 
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order to ascertain what is the interest of the 
deceased coparcener, one necessarily needs to 
keep in mind the two Explanations under the 
proviso. These two Explanations give the 
necessary assistance for ascertaining the interest 
of the deceased coparcener in the Mitakshara 
Coparcenary Property. Explanation I provides for 
ascertaining the interest on the basis of a notional 
partition by applying a fiction as if the n 
had taken place immediately before thę death of 
the deceased coparcener. Ex S Il lays 
down that a person who has NO himself 

OF death of the 


from the coparcenary ~O 
deceased or any of heirs of such divided 


t 
coparcener is not enti to claim on intestacy a 


share in the inte eferred to in the section. 
Und proviso if a female relative in 
class I of chedule or a male relative in that 
cla latming through such female relative 
Ss ves the deceased, then only would the 
question of claiming his interest by succession 
arise. Explanation I to section 6 was interpreted 
differently by the High Courts of Bombay, Delhi, 
Orissa and Gujarat in the casesl where the 


female relative happened to be a wife or the 
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mother living at the time of the death of the 
coparcener.! 

In 1956 the Hindu Law underwent 
extensive reforms inter alia in the law of 
inheritance and succession. The enactment of the 
Hindu Succession Act, 1956 dealt with 
coparcenary property which survived upon any of 
the coparceners having female hei is 
brought about a departure from the eld Hindu 


Law such that upon the death of arcener 


the incidents of coparcenary Oy rty and its 


survivorship was largely W5 
The above rules of dev6lution of interest in 


coparcenary proper d, therefore be, to the 
extent stated in <r 6 of the HSA, overridden 
and would apply as inconsistent with the 
provision tħe HSA. Consequently in case of 
ances Noroperty consisting of a father and his 
s $ grandsons only the rules of coparcenary 
property under the uncodified law would still 
prevail. But if the father has e.g. not only sons 
but also daughters and not only grandsons but 
also granddaughters his interest in coparcenary 
property would not survive to the other members 


of the coparcenary but would succeed to his heirs 


1 Law Commissions174th Report 
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so that not only his sons and grandsons would 
get an increased share upon his death, but his 
successors being his sons, daughters as also his 
widow and his mother would succeed to his 
interest in the coparcenary property under the 
provisions of the HSA. .... Hence there is a 
notional partition which is deemed to have been 
effected upon the death of a coparcener wander 
Section 6 of the HSA 1956. The s o 
separated devolves upon the heirs of thedeceased 
instead of vesting in the other, eners by 


survivorship. Such partition d bring about 


disruption in the copar 7 It is only the 
interest of the decease io whith is separated. The 


coparcenary minus terest of the deceased 


continues with See The surviving 
coparcene AON as Such. asss. Further 
T Section 6 by the Amendment Act 
39 O O5 which came into effect from 
O 005 brought about further changes in 
devolution of interest of a Hindu male in 
coparcenary property. There would be a 
notional partition under Section 6 of HSA, 1956 
if a female relative (heir) or a person claiming 
through female relative (heir) was left by the 


deceased male Hindu coparcener. There shall be 


a deemed partition under the statutory provisions 
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contained in Section 6(3) of the Act as amended 
in 2005. That would be a partition of the interest 
in Mitakshara property of a Hindu dying 
intestate. Consequently after 2005 upon the 
death of a coparcener, leaving any child, his son 
and his daughter would share equally in his 
interest in coparcenary property. They would 
share as if there was a partition. For alk the 
Hindus dying after the commencemen e 


Amendment Act, leaving any child, the4nterest in 


the joint family property which he ould not 
survive at all. It would only Va - either by 
S 


testamentary or mee sion. This has 
brought about a total departure from the law 


relating to the cop ry property. After 2005 
for all Hindus le any child there could be no 
case of su ip at all; after 1956 but before 
2005 the uld be survivorship of interest in 
copareen property but only in a family having 
nosfemale relatives (heirs). Even during that 
period in a family having female relatives (heirs) 
there would be no survivorship but only 
succession of the interest of a Hindu male in 
Mitakshara coparcenary property. 

The Schedule annexed to Section 8 
showing Class I and Class II heirs show the son, 


daughter, widow and mother of a Hindu male 
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dying intestate as his first heirs. Along with them 
are included the sons and daughters of 
predeceased sons and daughter; a grandson is 
not included anywhere in Class I or Class II of the 
schedule to Section 8 of the HSA. The grandson 
never succeeds to the property of the Hindu male 
dying intestate. That includes also the interest in 


the joint family property which that Hinduemale 


had and which would constitute his pro or 
his estate. The act also dealsqxwith the 
property of a female Hindu whi S be her 
absolute property under Secti O the rules 
of succession of female Hi oy elie Sections 15 
& 16 but with which a pute in this case is 


not concerned and which shall not be dealt 
with. 

Henc re are two or more heirs when 
they sycofed to a property, the property would 
devolvé upon them per capita each one taking for 
t anch and as tenants in common so that 
the heirs of any deceased successor would claim 
the share of such successor. This is a further 
departure from the uncodified Hindu Law of 
survivorship of a coparcenary property in which 
the shares would fluctuate on the birth and death 
of any male member so that the other surviving 


male members would get a decreased or 
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increased share upon the birth and death 
respectively thus augmenting the shares ofall the 
survivors. The shares of the successors under the 
Hindu Succession Act would not so augment. 
Each branch would take its share; the increase 
and decrease would be within that branch. The 
successors of those successors alone would get 
that share. 

The interest of a Hindu in a cop 
part which would otherwise survivęto other 
coparceners equally can, therefoge eeN ansni of 
by will. Consequently the inte, A a Hindu in 

wi 


Mitakshara coparcenary ould not per 


se survive upon ae into’ force of the HSA. If 


the Hindu does not < ehind any will it would 
only succeed to 


of the Act a&applicable. 


r heirs under Section 8/15 


Co seq ently the general rules of jointness 
of family, being community of interest 
a ity of possession, the incidents of a joint 
family property, the coparcener surviving to the 
interest of a deceased coparcener, the share of a 
coparcener diminishing or augmenting upon the 
death or birth of another coparcener, the joint 
ownership of a coparcener, the undivided share 


of coparcenary etc. stand diluted upon any 
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coparceners having any female heir since 1956 in 
respect of such interest. 

The true effect of the uncodified Hindu law 
relating to the Hindu coparcenery, therefore, 
applied only so long as there were only male heirs 
in that HUF after 1956. It would continue as 
before until any one coparcener died. The 
devolution of interest in the coparcenary got 


changed as per Section 6 of the HSA. Itc d 


as before if he had only sons. It came toyan end in 
effect if he had a single dau vy even a 
predeceased son having a si AON such 

D. a male heir 


that he had a female “O 
claiming through a female relative (heir). 


O 


Supreme Court i < case of Commissioner of 
Wealth-taxKanpur Vs. Chander Sen AIR 1986 
SC 175 ting to partition of joint family 
busineSs.Mn that case there was a partition of 
j mily business between the father and his 
only son. The father and son continued the 
business in partnership. The son formed the joint 
family with his own sons. The father died leaving 
behind amounts standing to the credit of the 
father in the partnership account. That amount 
was held to have devolved upon his son by 


succession. The son was his only heir. The son 
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was, therefore, held to have inherited that 
property as an individual and not as Karta as his 
own joint family. That judgment relates to the 
account of property which an heir succeeds to. It 
does not deal with succession of a deceased 
Hindu male alone. It deals with how the property 
is to be assessed. In that case there was a 
partition. Upon partition the share coming to the 
coparceners would be their separate in al 
property acquired by them on partition. The 
property would no longer be ees That 


t can never 


property would have to iy 
survive to the other pene , because there 
thé p 


are no coparceners up artition. The joint 
Hindu family comes end upon the partition. 


That property b e self acquired property of 


because 


con ine joint, would succeed under Section 8 
t ass I heirs initially. 


Hence any property which devolves under 


Section 8 of the HSA upon the death of a Hindu 


a given co emer, who no longer is a coparcener 
joint Hindu family no longer 


male would be his own individual property 
incapable of partition. It would be his own 
property in which his son or grandson would have 
no interest during his lifetime. The properties 


which devolve under Section 8 of the HSA are self 
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acquired properties or partitioned HUF 
properties. They are not ancestral HUF properties 
which are not partitioned. The law which as laid 
down by the Supreme Court considering the 
aforesaid judgments of various High Courts was 
in respect of separate or partitioned properties. 


The law is the same also with regard to the 
interest of a coparcener in ancestral properties in 
case where the ancestor had female et 
(heirs). 

It must be appreciated t > a joint 


Hindu family consists only of x and a son 
both have an equal inte ithe joint family 
property. On the death.of the father, the father's 
interest would survyé the son if he has no 
child. It would ed to the son if he has a 
female chi NEN after 1956 and if he has either 
a female ou child (heir) after 2005. In such 
ac ntire estate of the father would devolve 


u he son by succession or survivorship. 


Where, however, there are more coparceners in a 


joint Hindu family, the entire estate of the father 


would be less than the entire coparcenary 
properties. In such a case interest of the father 
would succeed to his heirs under Section 8 of the 
HSA and the remainder of the coparcenary 


properties would remain in the coparcenary and 
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the other coparceners would continue to be such. 
Since the coparcenary would then remain, their 
interest would be diminished by the birth of any 
member in the coparcenary (either male or female 
after 2005) and would be augmented upon the 
death of any coparcener (who does not leave 


behind any heir). 


In the case of Gurupad Kh a 
Magdum Vs. Hirabai Khandappa dum & 
Ors. AIR 1978 SC 1239 it is he he share 
of the deceased in the o e operty must 

a 


re of the heirs 


be ascertained to ascerta 
in the property of the “Sen ed coparcener. The 


share that will succ them is only the share 
in the property YA a have been allotted to 
the decea Cc ne if a partition of that 
property aken place immediately before his 
deathait ‘must, therefore, be assumed that the 
p ion had so taken place. The share of the 
other heirs cannot be ascertained without 
reference to such share which would devolve by 
succession. All the consequences which flow from 
a real partition have to be logically worked out so 
that the share of the heirs must be ascertained 
on the basis that they had separated from one 


another and had received a share in the partition 
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which had taken place during the lifetime of the 
deceased. Hence the heirs of such deceased 
coparcener will get his or her share in the interest 
which the deceased had in the coparcenary 
property at the time of his death in addition to the 
share which he or she would receive in the 
notional partition. Similarly the share of the 


widow in the coparcenary property would be 


ascertained by adding the share to whic is 


entitled upon the notional partition Ne her 


husband's lifetime to the share i e would 
get in the husband's interest no} death. 

It can be seen that intiffs have not 
understood the concept of joint ownership and 


co-ownership of a properties. Ancestral 


properties e jointly owned. Joint 
properties ser to the joint holders entirely 
upon o> f one joint holder. Ancestral 
prope survive to all the members of the 
a Ancestral properties can be co- 
owned by community of interest and unity of 
possession such that each party is an owner of an 
undivided share. Upon the incidents of joint 
family property or coparcenary property, this 
interest is augmented by the death of any 


coparcener (co-owner) and is diminished by the 


birth of any coparcener in the HUF. The fact 
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remains that the properties in Exhibit A stated to 
be the co- owned or jointly owned are 
unmistakably and repeatedly stated to be 
ancestral properties. The ancestral properties 
would survive to the coparceners in a Hindu 
coparcenary owning such joint family properties. 
The only exceptions to that would be the interest 


of the deceased Hindu in such coparcenary 


Alienation can be made for the b of 
the estate, for legal necessity or for meeting any 
antecedent debts, for manageme S. joint 
property by the Karta or pious Non of a son 

Or. to Section 


to discharge his father's oO 
6(4) of the has as ded ‘in 2005 which runs 


ame 
thus. (4). After the Qe ncement of the Hindu 
Succession (A ent) Act, 2005, no Court 
shall recog NEY right to proceed against a son, 
Pa O for the recovery of 
an t®due from his father, grandfather or 
g -grandfather solely on the ground of the 
pious obligation under the Hindu law, of such 
son, grandson or great-grandson to discharge any 
such debt: Provided that in the case of any debt 
contracted before the commencement of the 


Hindu Succession (Amendment) Act, 2005, 


nothing contained in this sub-section shall affect- 
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(a) the right of any creditor to proceed against the 
son, grandson or great-grandson, as the case may 
be; or 

(b) any alienation made in respect of or in 
satisfaction of, any such debt, and any such right 
or alienation shall be enforceable under the rule 
of pious obligation in the same manner and to the 
same extent as it would have been enforceable as 


if the Hindu Succession (Amendment) A 5 


had not been enacted. © 
Q the case 


Apex Court in its judgm 

of Bhagwati Prasad Sah ga . v. Dulhin 

Rameshwari Kuer a x. reported in 

AIR 1952 SC 72. T ie 
N below : "13. ... We think, 


evant portion contained 


in para 13 is rep 
under pe 
sta mn of a particular person that he is 
separated from a joint family, of which he was a 


coparcener, and that he has no further interest in 


however, t the statements could be admitted 
32(3) of the Evidence Act. The 


the joint property or claim to any assets left by his 
father, would be statements made against the 
interest of such person, and, after such person is 
dead, they would be relevant under Section 32(3) 
of the Evidence Act. The assertion that there was 


separation not only in respect of himself but 


A gift to legal fraternity - Sridhara Babu N Advocate 





225 


between all the coparceners would be admissible 
as a connected matter and an integral part of the 
same statement (vide Blackburn, J. in Smith v. 
Blakey). It is not merely the precise fact which is 
against interest that is admissible but all matters 
that are "involved in it and knit up with the 


statement. ..." 


Uttam vs. Saubhag Singh an 
MANU/SC/0256/2016 - The BCO 


insofar as it applies to joint ily” property 
governed by the Mitakshara S Or. to the 
amendment of 2005, therefore be 
summarized as follows: 
(i) When a ma (Onan dies after the 
commencement 2 e Hindu Succession Act, 
e time of his death an interest 
in Mitaksh coparcenary property, his interest 
in t eGdperty will devolve by survivorship upon 
aS members of the coparcenary (vide 
Section 6). 
(ii) To proposition (i), an exception is contained in 
Section 30 Explanation of the Act, making it clear 
that notwithstanding anything contained in the 
Act, the interest of a male Hindu in Mitakshara 


coparcenary property is property that can be 
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disposed of by him by will or other testamentary 
disposition. 

(iii) A second exception engrafted on proposition 
(i) is contained in the proviso to Section 6, which 
states that if such a male Hindu had died leaving 
behind a female relative specified in Class I of the 
Schedule or a male relative specified in that Class 
who claims through such female relative 


surviving him, then the interest of the d 


in the coparcenary property would S by 


testamentary or intestate meer’) d not by 


survivorship. Q 
(iv) In order to ome) re of the Hindu 
male coparcener who à governed by Section 6 


proviso, a partition < 
immediately befi 


cted by operation of law 


death. In this partition, all 


a sharei 


joint family property. 


the ae rsvand the male Hindu's widow get 


(v) nth application of Section 8 of the Act, 
e r)by reason of the death of a male Hindu 
leaving self-acquired property or by the 
application of Section 6 proviso, such property 
would devolve only by intestacy and not 
survivorship. 

(vi) On a conjoint reading of Sections 4, 8 and 19 
of the Act, after joint family property has been 


distributed in accordance with Section 8 on 
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principles of intestacy, the joint family property 
ceases to be joint family property in the hands of 
the various persons who have succeeded to it as 
they hold the property as tenants in common and 


not as joint tenants. 


INSIDE VARIATIONS IN MITAKSHARA 
SCHOOL OF HINDU LAW 


Justice T.S. Thakur and Justice K.QSreedhar 
Rao of Karnataka High court in ‘> Irappa 
vs. Gurusiddappa and Ors. 20 SO or 2786 
(DB) : MANU/KA/0729/: OP cea the law, 
law*relating to Partition 
and Succession wa ather uniform to all the 


places in India. 


Hindu Succégsi0n Act, to a very great extent, the 


uniformit principles and practice has been 


achievéd.“tn uncodified law, there are two major 
s@h6ols of thought - one is Dayabhaga School 
followed in Bengal Area and the other Mitakshara 
School followed in the rest of India. .............. The 
Mitakshara is sub-divided into four minor 
schools: Benares School; Mithila School; 
Maharashtra or Bombay School (Western India); 
and Dravida or Madras School (Southern India); 


The Maharashtra or Bombay School, also 
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known as the School of Western India, claims in 
respect of certain matters to be the most liberal of 
the different schools of Hindu Law. In Western 
India, sometimes mentioned as the Bombay 
Presidency, the pre-eminence of the Mitakshara 
is generally admitted. The relative position of the 
Mitakshara and the Vyavahara Mayukha which 


are proximate authorities as well as of the ẹther 


works accepted as authorities in the old y 
Presidency and in other parts of West India is 
discussed in several cases decid S 
High Court. i KO) parental 

Oy" questioned; 


authority of the i ©, 
some of the rules there stated have not been 


accepted and prefer as been given to those 
put forward in OP vahara Mayukha in certain 
parts of e ndia. The Mitakshara ranks 
first an ramount in the Maharashtra, 
Nor N anara and the Ratnagiri District. But 
i rat, the Island of Bombay and the North 
Konkan, the Mayukha is considered as the 
overruling authority where there is a difference of 
opinion between it and the Mitakshara. The 
principle, however, adopted by the High Court of 
Bombay, and sanctioned by the Privy Council, is 


to construe the two works so as to harmonize 
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them with each other wherever and so far as that 
is reasonably possible. 

Obviously, the litigation pertains to the 
area which is a part of Bombay Presidency 


governed by Bombay School of thought. 


In Sidrappa alias Shidramappa Bhagappa 
Patil v. Laxmi Bai and Ors. 1965 (1) MLJ46285, 
a question arose before this Court about t 
of a mother entitled to a share equal te that of a 
son at a partition, when the parti D 
by Bombay School of oy 


was analysed in the ony he provision of 
Sections 4 and 6 of the Hindt Succession Act and 


governed 


said custom 


lio. not abrogate the 


was held that, Secti 

said rule of Hin S which was in force in the 
State of ENS entitling the mother to a share 
equal tọ O a son at a partition. 


e State of Karnataka, except the 


B y-Karnataka area, old Mysore Area, 
Hyderabad-Karnataka Area follow the Madras 
School of Hindu Law, where, a mother is not 
entitled to receive a share equal to that of a son 
at a partition (1988) 2 KLJ 155 para 29, unlike in 
the Bombay-Karnataka Area where Bombay 


School of thought prevails. 
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The case in Gurupad Khadappa Magdum 
v. Hirabai Khadappa Magdum and Ors. 
MANU/SC/0407/1978 : AIR 1978 SC 1239 
also pertaining to the parties governed by 
Bombay School of Law. The Supreme Court 
interpreting the effect of Explanation-I of Section 
6 has explained the formula for working out a 
share of a mother or wife at a partition thus: 9. 
The next step, equally important tho ot 
equally easy to work out, is to find out(the share 
which the deceased had in Nocona, 
property because after all, t intiff has a 
1/6th interest in that NO anation 1 which 


contains the formula fogd ining the share of 
the deceased creat g Oion by providing that 


the interest of tO mitakshara coparcener 


shall be d eto be the share in the property 
that woul e been allotted to him if a partition 
of Ay had taken place immediately 
bêførejhis death. One must, therefore, imagine a 
state of affairs in which a little prior to 
Khandappa's death, a partition of the 
coparcenary property was effected between him 
and other members of the coparcenary. Though 
the Plaintiff, not being a coparcener, was not 
entitled to demand partition yet, if a partition 


were to take place between her husband and his 
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two sons, she would be entitled to receive, a share 
equal to that of a son. (see Mulla's Hindu Law, 
Fourteenth Edition, page 403, para 315). In a 
partition between Khandappa and his two sons, 
there would be four sharers in the co-parcenary 
property, the fourth being Khandappa's wife, the 
Plaintiff. Khandappa would have therefore got a 
1/4th share in the coparcenary property the 
hypothesis of a partition between himsel is 
SONS: eese 10. Two things are thus ar: One, 
that in a partition of the coparc e 
SO, 4th share 

Plaintiff in the 

to say, 1/24th. So 

far there is no di . The question which 
poses some-wh ult problem is whether the 
Plaintiff's eNin the coparcenary property is 
only 1/2 r whether it is 1/4th plus 1/24th, 
tha inf Orsay, 1/24th. The learned trial Judge, 
r upon the decision in Shiramabai 
(MANU/MH/0050/1964 : AIR 1964 Bom 263) 
which was later overruled by the Bombay High 
Court, accepted the former contention while the 
High Court accepted the latter. The question is 


which of these two views is to be preferred. ...... 


11. We see no justification for limiting the Plaintiff 


share to 1/24th by ignoring the 1/4th share 
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which she would have obtained had there been a 
partition during her husband's lifetime between 
him and his two sons. We think that in 
overlooking that 1/4th share, one unwittingly 
permits one's imagination to boggle under the 
oppression of the reality that there was in fact no 
partition between the Plaintiffs husband and his 
sons. Whether a partition had actually taken 


place between the Plaintiffs husband is 


Explanation 1. That pane’) 
assumption of a fiction that ny 


the property had taken NY point of time of 
the partition being the one i ediately before the 


sons is besides the point for the se of 
pels the 


a partition of 


death of the person ose property the heirs 


claim a share. (> 


EVEN ,O INDU LAW APPLY TO WHAT 


EX pa? EXPLAINED 


The Additional Commissioner Of ... vs P.L. 
Karuppan Chettiar AIR 1979 Mad 1 (FB) - 
Approved by Supreme court in Commissioner 
Of Wealth Tax. ... vs Chander Sen Etc AIR 1986 
SC 1753 
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Referring to the preamble to the statute, it is clear 
that what was intended by enacting the statute 
was to provide for intestate succession among 
Hindus. The preamble reads- 

"An Act to amend and codify the law relating to 
intestate succession among Hindus." Now, 
turning to Section 4 of the Act, we find that only 
a limited overriding is intended by the passmg of 
the Act. Section 4(1)(a) says- 

"(1) save as otherwise expressly PNY in this 


Act- Q 
(a) any text, rule or niope YO Hindu Law 
t 


or any custom or usage NO hat law in force 
immediately before the comnrencement of this Act 


e 
shall cease to hav A with respect to any 


matter for whic sion is made in this Act." 


It is aN Section 4(1)(a) that the same 
imitation C) htainea in Section 4(1)(b) as well. 
Fro 18% it is possible to conclude that the 
s tẹ has no intention whatever of abrogating 
the principles of Hindu Law in toto or in a 
comprehensive manner and that it intends only 
to affect those principles to the extent to which 
provision had been made in the Act which 
abrogates or strikes a discordant note to the 
principles of the established Hindu Mitakshara 
law. When we look at Section 6 of the Act, we find 
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that the main body of the section in specific terms 
refers to the principles of survivorship obtaining 
in Hindu Law and serves it. But to this section 
engrafted a provision which clearly makes an 
inroad into the principle of survivorship in certain 
circumstances. It is unnecessary to deal with 
those circumstances because we are not 
concerned with that provision. The sectionqwith 
which we are concerned in this case is sg 8 


and we shall extract that section in to 


shall devolve according to or 
Chapter- 


(a) firstly, upon the ap eing the relatives 


specified in class 1 schedule; 
(b) secondly, if N no heir of class 1, then 
upon the hei eing the relatives specified in 
class Iof chedule; 
(c) incl there is no heir of any of the two 
ka) then upon the agnates of the deceased; 
and 
(d) lastly, if there is no agnate, then upon the 
cognates of the deceased". 

From this section, it is clear that when a 
male Hindu dies intestate, his property shall first 
develop upon his heirs, being the relatives 


specified in class I of the schedule and what is 
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said in this section and in Section. 9 will show 
that among the heirs specified in the schedule, 
those in class 1 shall take simultaneously and to 
the exclusion of all other heirs; those in the first 
entry is Class II shall be preferred to those in the 
second entry; those in the second entry shall 
preferred to those in the third entry; and so on in 
succession. The relatives specified in Class W will 
get a chance only if there is no heir of class Fand 
if there is no heir of any of the two classes, the 
agnates of the deceased will gett S and 
lastly, if there is no agnates, re of the 
deceased will take the y. We are not 
concerned in this case With the effect of 
succession openin atives specified in class 
II, or to agnate cognates. There are heirs 


under cla a this is clear from the facts as 


alreadys . The question is only, therefore as 


to ose heirs take the property under 
Seetion 8. If the mode of division provided by the 
section is different from that which obtained 
before the Hindu Succession Act came into 
operation, in accordance with the principles of 
Hindu Law in view of what is categorically stated 
in Section 4 of the Act, it is Section 8 of the Act 
that should prevail and not the principles of 


Hindu Law. If there is difference in the scope and 
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effect regarding the mode of method of devolution 
that is provided in Section 8. It is Section 8 which 
should be applied and not the principles of Hindu 
Law. We should, therefore, try to formulate what 
are the principles of Hindu Law applicable in the 
circumstances of this case. 

5. That is a case where a person who had 
obtained the property under partition died His 
name was Palaniappa. When he died, n 
Karuppan was alive. We are concerne& with the 
property which Palaniappa ha NY 


partition. In that partition, Ka, 


devolution of the property o i i 
obtained in the parti Ora which had devolved 


on some persons, r his death. Not only was 


Karuppan at the time of the death of 
Palaniap ut at the time of his death, 
son was also alive. In such 
stances, under the Hindu Law, the 
property will devolve on the son and the grandson 
will also have an interest in the property; and the 
two together will form a Hindu undivided family 
(we are of course assuming that there were no 
female). 
6. The question is whether when 


succession opens under Section 8, Karuppan and 
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his son will take the property in the same 
manner. Clearly, this is not so. When we search 
for the relatives mentioned in class I of the 
schedule, which is attracted by virtue of Section 
8, we find no sons are mentioned at all. though 
the grandson of a deceased son is mentioned. 
What would be the effect when such a grandson 


comes into the picture need not be dealt with in 


this case. But where the son as well as n 
are the persons concerned, by applying*Section 8, 
we have to come to the conclusi NY. father 
along, namely Karuppan in WO would 
inherit the property to een of the 
grandson. This being Sin ect of the statutory 


provision, no int would accrue to the 


grandson in they erty which belonged to 
Panning OS assuming  Palaniappa's 
property Oesa property in the hands of 
Ka pia still because of the effect of the 
s tẹ, Karuppan's son would not have an 
interest in the property. This was directly 
derogatory of the law established according to the 
principles of the Hindu Law and this provision in 
the statute must prevail in view of unequivocal 
expression of the intention in the statute itself 


which said that to the extent to which provisions 


had been made in the statute, those provisions 
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should override the established provisions in the 


texts of Hindu Law. 


HOW HINDU LAW IS INTERPRETED BY 
COURTS IN ENGLISH ERA 


Madras High court in 1925 reported case of 
Viswanatha Mudali And Anr. vs Doraiswami 
Mudali And Anr. (1925) 49 MLJ 6 s 
quoted one Patna High Court facts andsaid "In a 
recent case the Patna High Co Sint the 
sons of the daughters of Hindu Svein caste 
who were converted to Mu: danism but who 
lived with their Hindu_grand parents and were 
brought up as fee governed by the Hindu 
Law even tho they have adopted the 
profession ancing and have become 
prostityt ala Prasad, J., after an exhaustive 


a rithis relating to the point and the decided 


yo“ of the texts contained in the Srutis 


cases bearing on the point has come to the 
conclusion that the sons of the prostitutes 
converted to Muhammadanism who were brought 
up by the Hindu grand parents as Hindus are 
governed by the Hindu Law. It follows from this 
decision that the Hindu Law is the proper law 


which governs the relations and the inheritance 
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of persons who are Hindus in faith and customs 
and manners. Though it is stated that a Hindu is 
born and not made yet when the question is what 
is the law applicable to persons who are Hindus 
in fact, the only answer is that the ordinary Hindu 
Law is applicable and if the ordinary Hindu Law 
is applicable, unless there is some prohibition, 


statutory or otherwise, the whole of that law is 


applicable." 


Another quoted case:- © 


In Mayna Bai v. Utlaram (18 IA 400 the 


facts briefly are: One O pt two married 
women as his concubines. One of them was a 


Gowda Brahmin. ons were born to the 
Brahmin woma e bequeathed his property 
to the sonsQ@ne of the sons died and the other 
son claj succeed him. The Privy Council 
held tHat“the illegitimate children of a Brahmin 

16d woman born to a European father were 
to be considered as Hindus and their rights 
governed by that taw. On the remand the Madras 
High Court held in Mayna Bai v. Uttaram (1864) 
2 M HCR 196 that the sons of an English man by 
a Brahmin woman living apart from her husband 
were Hindus and their rights were to be 


determined by the rights of the class of Hindus to 
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which they belonged ; and they also held that they 
were to be regarded as Sudras or a class still 
lower, and in the absence of preferable heirs the 
two sons inherit the property of the mother and 
of one another. It was not possible to plead any 
custom in support of the claim. The learned 
Judges observed at page 203: Our reasoning, 
therefore, is that there is no authority against the 
existence of heritable blood between the n 
and her illegitimate offspring. Taukur and his 


brother are decided to be Hind are the 


Hindu sons of a woman who w, er a woman 


of a class lower than the “ae Manu's classes, 
e cog 


and in this case wes nate to her and to 
one another, as ee borer of a class not twice- 

born out of we end entitled to inherit to 
their mot only not capable of inheriting 
to AN ecause he is not a Hindu at all. If 
not se Nec is a mere prostitute, and of the 
Cc x on between her and her offspring there 


exists no doubt whatever." 


UNCHASTITY A GROUND OF ATTACK ON 
WOMENS INHERITANCE TO PROPERTY 


Ramkrishna Kuppuswami_ vs. _ Tripurabai 


Kuppuswami: MANU/MH/0118/1908 - 1908 
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(10) BomLR 1029 - But the learned Judges in 
the Madras judgment rely on certain observations 
of the Privy Council in the well-known case of 
Moniram Kolita v. Kerry Kolitany 
MANU/PR/0007/1880 as having "an important 
bearing on the question now under 
consideration" and as lending support to their 
view. The observations are :- But, furthen, the 
widow has a right to sell or mortgage n 
interest in the estate.... If the estate ceases by an 
act of unchastity, the purcha ND icc 
might be deprived of the esta NO, surviving 
brother of the husband Toa that the 
widow's estate has cea eee of an 
act of unchastity c ed by her prior to the 
sale or OO . Laying emphasis on the 
e 


learned Judges in their 


word prief, 

judgman Qe It will be noted that in this 
pas ask Privy Council distinctly assume that 
Let } 


the widow's estate should cease by her 
committing an act of unchastity and the 
succession of her husband's heirs should thereby 
be accelerated, the purchaser or mortgagee, from 
her, of her own life interest in the estate, would 
not be divested of it, if the sale or mortgage had 
taken place prior to her act of unchastity, but 


only if it has been subsequent thereto. 
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8. The observations of the Privy Council 
must be read by the light of the context in which 
they occur. The question in Moniram Kolitas case 
was whether unchastity in a widow causes 
forfeiture of the property which she has inherited 
from her husband, where such unchastity is 
subsequent to the inheritance. After dealing with 
the texts in the Hindu law books on the subject, 
and concluding on the strength of those t at 


such unchastity does not cause forfeiture, their 


Lordships proceed to refer ¢ Justice 


Jackson's judgment as te out " 
S 


mischief, uncertainty AO ion that might 
follow upon the affir ce of the doctrine that a 


m 
widow's estate i "2, for unchastity, 
particularly, in t sent constitution of Hindu 
society a relaxation of so many of the 
procep K ing to Hindu widows." It is in this 
latt O ea that the observations in 
Bs occur in the judgment of the Privy 
Council. First, their Lordships point out that if 
unchastity in a widow were held to involve the 
consequence of forfeiture of her estate, the 
reversionary heir of her husband, if he happened 
to be her husband's brother, might lead her into 


temptation and thus accelerate the succession in 


his own favour. That is one mischief. Next it is 
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pointed out that a person who had taken a 
purchase or mortgage from her after her 
unchastity might suffer. The hardship, 
uncertainty and confusion, in such a case is 
obvious. The purchaser or mortgagee might not 
know of the unchastity at the time of the 
alienation in his favour, and to be deprived of the 
estate because the unchastity is subsequently, 


proved is hard upon the alienee because} at 


event he must be treated asa mY initio, 
having taken the transfer without © itle. These 
e 


considerations do not exist j case of a 
purchase or mortgage Y the act of 
unchastity. There the oi or mortgagee 
takes a good title, suwbj€éot to the condition that it 


will last until idow's estate as heir is 
terminate vy of the modes recognised by 
Hindu Po the hypothesis that unchastity 
is ng Yor those modes, the purchaser or 
Ae who takes the property subject to that 
condition, cannot complain of hardship if 
subsequently the widow turns out to be unchaste 
because till then he has the right to the estate. It 


is in this light that the Privy Council would seem 


to have made the observations above cited. 
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In case of Smt. Chandrama Biswal Vs. 
Banchhanidhi Biswal reported in 
MANU/OR/0249/2010 : (2011) 48 Orissa 
Criminal Reports 688, it has been held that 
expression "living in adultery" does not connote 
either a single act of adultery or even several such 
isolated acts. It denotes a course of continuous 
adulterous conduct. Unsuccessful bid by the 


husband to castigate the wife as a pers 


his family that the wife sO g extra-marital 
erso 


relationship with a other than her 
husband is men and humiliating her 


amounting to yO% 


In casę we Padhy Vs. Prabasini Dixit 
us MANU/OR/0105/1996 : 1997 (I) 


i Law Reviews 156, it is held as follows:- 


e E Genarally speaking any intentional and 
malicious infliction of physical or mental 
suffering, or the wanton, malicious and 
unnecessary infliction or pain upon body or the 
feelings and emotions would amount to cruelty. 
In matrimonial relation, cruelty includes mental 


as well as physical injury. A deliberate false 
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imputation with intent to wound and humiliate 
the other spouse and to make his or her life 


miserable amounts to cruelty." 


In case of Apsar Alli Khan Vs. Saida Begum 
reported in MANU/OR/0264/2012 : 2012 (II) 
OLR 633, it is held that the petitioner had made 
allegations against the wife regarding her 


character. However, he has not subst d 


those pleas by specifying the name of the person 
and the detailed facts. When a M makes 
allegations against the wi NO in her 
character, he has to prov: allegations with 
sufficient materials. 

© 
In case of Nir A acd Dash Vs. Smt. 


Janaki sh reported in 


Krys 4/2012 : 2013 (I) Current Legal 


s he appellant's husband has brought a 


MANU 4O 
ro Sem a Division Bench Court held that 


serious charge against the wife that she was an 
unchaste woman and living in adultery which 
charge he has failed to establish, relying upon the 
observation made in Smt. Pramila Dei @ Kuni Vs. 
Sanatan Jena reported in MANU/OR/0290/1989 

Vol. 67 (1989) Cuttack Law Times 393, 


maintenance was awarded in favour of the wife. 
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In case of Smt. Kuni Dei Vs. Pabitra Mohan 
Behadi reported in MANU/OR/0173/2013 : 
2013 (II) OLR 599, it is held that it is the person, 
who makes the allegation of adultery, has to 
establish the same. ‘Adultery’ being a serious 


allegation, which affects the chastity of a woman, 
should not be dealt casually, rather greatacare 
and caution should be taken while co ON 
such allegations. © 


In case of Vijay Kumar Vs. ijay Kumar 
reported in MANU/ Sa 2003 : A.LR. 
2003 S.C. 2462, it „was®held that leveling 


disgusting seusai of unchastity and 
indecent a with a person outside 
wedlock egations of extra marital 


relations a grave assault on the character, 


ho reputation, status as well as health of the 

Such aspersions of perfidiousness 
attributed to the wife, viewed in the context of an 
educated Indian wife and judged by Indian 
conditions and standards would amount to worst 
form of insult and cruelty, sufficient by itself to 
substantiate cruelty in law, warranting the claim 


of the wife being allowed. 
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In case of Narendra Vs. K. Meena reported in 
MANU/SC/1180/2016: A.I.R. 2016 S.C. 4599, 
it is held that though it is very difficult to 
establish the allegations relating to extra-marital 
affair but it is equally true that to suffer an 
allegation pertaining to one's character of having 
an extra-marital affair is quite torturous for any 


person, be it a husband or a wife. 


In case of Sowmithri Vishnu Vs. Union of India 
reported MANU/SC/0199/19 ‘R. 1985 
SC 1618, it is held that the wey was involved 


man, is a victim 


in illicit relationship with 
and not the author of t 5 crime of adultery. 


In case of W. ni Vs. State reported in 
MANU/SC 011: A.1.R. 2012 S.C. 497, 
it is held 


woma: kes her completely immune to the 


the mere fact the appellant is a 


e@ of adultery and she cannot be proceeded 
against for the offence of adultery even as an 


abettor. 


A.N. Amruth Kumar vs. A.N. Vanitha and Ors.: 
MANU/KA/3811/2019 - It is relevant to note 
that the Parliament has repealed the Hindu 
Widows' Remarriage Act, 1856 w.e.f. 31.08.1983. 
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Thus, even otherwise also an argument that could 
have been constructed on the basis of Section 2 
of the said Act to deny property to the widow 
because of she contracting the marriage for 
rebuilding her life now does not avail at all. If 
unchastity or remarriage of a Hindu widower is 
not a ground to divest the property vested in him, 
it strikes at the root of law, at reason and justice 
to divest a Hindu widow of the property n 
her only because she has NY second 


marriage, especially when XO 
India mandates Gender eet 


¢ puty Director of 


ftution of 


Smt. Kasturi Devi 

Consolidation and ranu /SC/0531/1976 
: (1976) 4 SCC Vi 

Hindu Su S Act, 1956 held that mother 


urt while considering the 


cannot,b ested of her interest in her son's 


pro en Wither on the ground of unchastity or 
he Pi 


rřiage. 


Kerala High Court, in Thankam v. Rajan AIR 
1999 Kerala 62, held that remarriage of the wife 
cannot be a ground for her loosing right to 


succeed to her deceased husband's property. 
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Court, in Velamuri Venkata Sivaprasad (Dead) 
by LRs. v. Kothuri Venkateswarlu (Dead) by 
LRs and Ors. MANU/SC/0740/ 1999 : AIR 2000 
SC 434 , held: 52. Incidentally, Section 24 of the 
Succession Act of 1956 placed certain restrictions 
on certain specified widows in the event of there 
being a remarriage; while it is true that the 
section speaks of a pre-deceased son or somofa 
pre-deceased son but this in our vi 
reflection of the Shastric law on to the statute. 
The Act of 1956 in terms of Secti en 


mits the 


widow of a Hindu male to inh SO 


with the son, daughter a r heirs specified 
in Class I of the “anal AS a matter of fact she 


takes her share ab y and not the widow's 
estate only in te Section 14. Remarriage of 
a widow legalised by reason of the 
incorpara of the Act of 1956 but on her 
remarsiage she forfeits the right to obtain any 
b from out of her deceased husband's estate 
and Section 2 of the Act of 1856 as noticed above 
is very specific that the estate in that event would 
pass on to the next heir of her deceased husband 
as if she were dead. Incidentally, the Act of 1856 
does not stand abrogated or repealed by the 
Succession Act of 1956 and it is only by Act 24 of 
1983 that the Act stands repealed. As such the 
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Act of 1856 had its fullest application in the 
contextual facts in 1956 when Section 14(1) of the 
Hindu Succession Act was relied upon by 


Defendant 1. 


In Narsimhulu v. Manemma, MANU/AP/ 
0257/1988 : AIR 1988 AP 309 , while dealing 
with Sections 4, 6 Proviso, Sections 24 to 2@and 
28 of Hindu Succession Act, 1956 and of 
inheritance vis-a-vis unchastity it s held : 
"Unchastity of a widow is not a Sens her 
deceased husband's estate. wW, provides 
that any pre-existing la Va inconsistent 
with the provisions of t ND a cease to have 
effect. Sections & - 26 prescribe 


disqualifications d Section 28 removes 


the Act, 
dis ifigation. But the Legislature did not 


chastity of a widow was a 


ie ee nder the Shastrik Law preceding 


engfaff the unchastity as a disqualification. 
Under Section 24 re-marriage was provided as a 
disqualification but not unchastity. On the other 
hand, Section 28 engrafts a wide language 'on any 
other ground whatsoever' encompassing within 
its ambit any other ground which was a 
disqualification under the Shastrik Law excepting 


those disqualifications expressly recognized. 
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Articles 14 and 15 of the Constitution provide 
equality of every citizen regardless of sex and 
prohibits invidious discrimination, enables the 
Legislature to make inroads into the pre-existing 
law. The Legislature felt the need most acute to 
remove many a disability under which the Hindu 
women are reeling from in matters of inheritance, 
succession rights. It animated to remove the 
disabilities except those prescribed unde 
used the appropriate language in Section 
chose not to make unchastity i S 


On the other hand, Se 28, while 


ification. 


enumerating removal of isabilities, used 


in a wide language 'on,any*’ground whatsoever' 


which engulfs in < mbit 'unchastity too'. 
i 


Youthful urge Dy 


lead to ast its abhorrence to keep to family 


ety of biological need may 


prestige social cohesion may be 
understandable. But moral or righteous 
ind#€nAtion to unchastity or ethical foundation or 
sentiments of the people 'would not should not' 
stand in the way to the statutory construction of 
the wide language 'on any ground whatsoever' 
and effect given. The doctrine of ejusdem generis 
cannot be applied while interpreting the term "on 
any ground whatsoever" and it must be construed 


broadly. The Legislature intended to wipe out the 
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pre-existing disqualification of unchastity as a 


bar to succeed to the deceased coparcener'". 


WIDOW WAS UNDER GREAT DISABILITY IN 
OLD LAW 


Ramkrishna Kuppuswami_ vs. _ Triputabai 
Kuppuswami: MANU/MH/0118/1908 8 
(10) BomLR 1029 - Where a Hindu widow, who 
has inherited her husband's pr, wadopts a 
son, the adoption has the ly esting her of 


the property and a wD to her estate as 
heir of her husband. adoption has the same 


The 
effect as her death On. difference that after 


the adoption s s a right of maintenance 


against th opted son during the rest of her life 
whereas ight ceases on her death. But the 
rig maintenance, so long as it is not a charge 
o estate or any portion of it, does not confer 
on her any right to the estate or entitle her to 
transfer it by way of sale or mortgage. These are 
indisputable propositions of law and indeed they 
are admitted in the Madras judgment on the 
authority of the Privy Council ruling in Dhurm 
Das Pandey v. Mussumat Shama Soondri Dibidh 
(1843) 3 M.LA. 242. .......... If the widow, before 
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the adoption, severs a portion of the in-heritance 
therefrom and transfers it to a stranger, without 
any : proper or necessary purpose binding the 
estate absolutely according to Hindu law, the 
transfer, logically speaking, must cease to have 
any effect after the adoption, since it could only 
operate during the time that the estate was 
represented by her as heir and the result ef the 
adoption is to terminate that estate. 

But in support of their view the learned 
Judges who delivered they g in 
Sreeramulu v. Kristamma IL 
rely on those decisions of Council and of 


our High Courts, in which, it has been held that 


a Hindu widow hag"| absolute right to the 
fullest sng in her husband's 
property fo e," that is, "during the term of 
her wido hot ." Now, as a general proposition of 


Hin N that is true. But the cases in which it 


h en so held and which are cited in the 
Madras judgment, were cases in none of which 
was any question of an adoption by the widow 
and the effect it has on her estate as heir of her 
husband, involved. It is straining the language of 
those decisions, particularly of the words" during 
her widowhood," to apply them to a state of facts 


not contemplated or covered by those decisions. 


A gift to legal fraternity - Sridhara Babu N Advocate 





254 


That general proposition is qualified by the 
proposition laid down in other cases that such an 
adoption puts an end to that estate and divests 


her of it, though her widowhood continues. 


Gopalakrishna (D) by L.Rs. and Ors. vs. 
Narayanagowda (Dead) by L.Rs. and Ors.: 
MANU/SC/0467/2019 - (2019) 4 SCC §92 - 
One Ramanna was owner of propertie h 
were scheduled to plaint. He passediaway in 
1907. He was married to Jank K wife) 
who predeceased him. Secon NO ee 

Op his first wife 


passed away in year PREY 
(Jankamma), he h a” daughter named 


a 
Venkamma. venta hse away in 1910. 


Venkamma, in > had a daughter named 


Jankamma: pellants claimed right to 
propertie virtue of sale deeds executed by 
Ja in year 1955. After sale executed by 
J ma, father of first Plaintiff and second 
Plaintiff claimed that, they were in possession of 
suit properties. Respondents filed suits for 
declaration of their title and injunction. Said suit 
was decreed by trial Court. High Court found that 
during life time of Jankamma although properties 
were sold by Seethamma in favour of his brother 


Srinivasa Rao but she had not challenged same, 
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so possession of properties by Defendants by 
virtue of sale deed in favour of Srinivasa Rao and 
by Srinivasa Rao in favour of Respondents 
remained unchallenged and that, would be 
starting point of limitation. Transferees from 
Jankamma namely Appellants moved Court only 
in 1975, 1985 and 1986. As per Madras School of 
Mitakshara Law in a catena of decisions, i was 
held that at a place other than Bomba e, 
right of survivorship necessarily was iÑĤfavour of 
widow than the daughter and gr ghter. So 
alienation made by Seetha n favour of 


Srinivas Rao and by Srini to Respondents 


could not be said to be invalid. 
Thereafter, C lierra to 'the State Act' 


and observed wp under Section 4 as per 


Section 4(1T 


State Act, widow stood in 
preferenc aughters . Such being position of 
law, sale faade by Jankamma, grand-daughter of 
phair in favour of Appellants, if any, was non 
est, more so, as noted, since Jankamma had not 
challenged earlier sale made by Seethamma in 
favour of Srinivas Rao. Seethamma although had 
a limited interest, alienation had not been 
challenged by reversioners of Ramanna for 50 
years. Right of Seethamma stood unchallenged 


and alienation made also remained unchallenged. 
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As regards point relating to limitation, it was 
found that first of all Jankamma had to challenge 
alienation by Seethamma, which was of year 
1913. 

No special privilege was given in excluding 
limitation created by Limitation Act by 
observation of High Court in earlier second 
appeals. Since right of Seethamma had notebeen 
challenged by Jankamma, suits were ne ly 
barred by time. Appellant's ks Ss that, 


in taking 


High Court had committed a “AO 
view that, tr 
i 


absolute right. It was EO on that, as per 
definition of Stridhan which Undoubtedly was her 


uld get an 


absolute right, ther an exception carved out 
in Section 10(2) ct. In so far as properties 
in questi re properties inherited by 
Seetham death of her husband-Ramanna 
and a Ai time daughter Venkamma was very 

live, therefore, Seethamma would not get 
an absolute right. 

In this case, daughter of Ramanna 
(Venkamma) died only in 1910 which was after 
death of Ramanna - 1907. When succession to 
estate of Ramanna in 1907 opened, then 
Seethamma his widow would inherit the property 


where the right is only limited to the estate of a 
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widow. On her death, property would revert back 
to reversioners of her late husband-Ramanna. 
Held, while dismissing the appeal 
1. There was no dispute that, parties were 
governed by Madras School of Hindu Law. 
Thereunder, every female who succeeded as a 
heir whether to a male or a female, took a limited 
estate in property inherited by her. 
2. Thus, female owning stridhana prop s 
conferred absolute powers to dispose ôf same as 
also in matter of enjoyment. Dispo, S be by 
will or transfer inter vivos. O N nation was 


law relating to guardianshg uld continue to 


operate during wes everting back to 


Section 10 (2) (g), p inherited by a woman 
from her husba s brought under definition 
of stridhay is was a clear expansion of a 
widow's igh s by conferring upon a widow 
absolute fight over property inherited from her 
h d being a radical departure from widow's 
estate under Hindu Law which was a limited 
estate and under which there was no such 
absolute right of disposal. If husband was 
survived by widow and a daughter or a daughter 
son, then widow's estate as understood in Hindu 
Law was to continue undisturbed. If a daughter 


or grandson as mentioned did not survive the 
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husband, widow would get absolute right 
notwithstanding Section 10(1) defining stridhana 
as meaning property of any description belonging 
to a Hindu female other than which she has by 
law 'only a limited estate’. 

3. Reversioners were heirs of last full owner, who 
would be entitled to succeed to estate of such 


owner on death of a widow or other limitedeheir, 


if they be then living. 

4. Under Hindu Law, a widow tooka limited 

estate. She was not a trustee for So She 

was owner of properties. But NO alienate 
Oy. of estate. By 


property only for ees) 
State Act, widow's estate ‘became stridhana, 


which by virtue of 11 conferred upon her 
absolute right t ose property either by way 
of inter vivoStraasfer or will. State Act came into 
force on anuary, 1934. When succession 
opene Ramanna dying in 1907, he was 
s ved by both his widow Seethama and also 
his daughter Venkamma. Therefore, it was clear 
that, Seethama would not get an absolute right 
under Section 11 of State Act. When succession 
opened in this case to estate of Ramanna, in fact, 
State Act was not in force at that time. Estate 
which was inherited by Seethama was that of a 


widow. Therefore, be it from stand point of Hindu 
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Law as applicable prior to State Act or provisions 
of State Act, Seethama did not acquire absolute 
rights. As such, right which she had, was right of 
Hindu widow under Hindu Law. Further, as long 
as Seethamma-widow of Ramanna was alive, no 
reversioners had any vested interest. The 
daughter of Ramanna (Venkamma) through his 
first wife passed away in year 1910. At that¢ime, 
Seethamma the widow of Ramanna w e. 


Therefore, she (Venkamma) would not get any 


right in the property. Seetham only in 
year 1938. When ee in 1938, no 


doubt Jankamma was 0 aughter of a 
daughter was not recognized as a heir. When 


succession opened he death of the widow, 
in this case, na ethamma in the year 1938, 
if Jankam C be treated as the reversioner 
being gr aughter of last full owner, then 
prope uld vest in Jankamma. 

5! e it was open to reversioners to ignore an 
alienation made by a Hindu widow and period of 
limitation would not start to run upon a transfer 
effected by Hindu widow, undoubtedly, period of 
limitation for filing a suit for recovery of 
possession would commence upon death of the 


widow. 
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6. Property was alienated by Seethamma, widow 
of Ramanna in favour of her brother Srinivas Rao 
in year 1913. Undoubtedly, it was open to 
reversioner to proceed on basis that, such 
alienation did not bind her. 
7. Thereafter, in 1938, Seethamma passed away. 
Even proceeding on basis that, Jankamma, 
grand-daughter of Ramanna was a reversigner, 
her estate in expectancy became aN 


upon death of Ramanna's widow, Seetaamma in 


1938. While it was open to re) o ignore 


sale deed executed by widow, Oy binding on 


her, as far as suit for rec possession, law 
clearly provided for a Q of 12 years and 
period of limitation d with death of limited 
owner, namely, in 1938. Time started 
ticking wi ing away of widow in 1938. 
Period of Oion being 12 years, it ran out in 
1950.@With running out of period of limitation 
prescribed under Limitation Act, 1908 (by Articles 
140 and 141), very right of alleged reversioner 
Jankamma also came to an end. Thus, when she 
executed sale in year 1955 in favour of 
Appellants, she could not have conveyed any 
right. That apart, even for a moment, proceeding 
on basis that period of limitation would start from 


12 years from 1955 when sale deed was executed 
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in favour of Appellants by Jankamma even that 
period ran out in 1967. Admittedly, suits were 
filed several years even after 1967. Period of 


limitation for instituting suits had expired. 


Gauri Nath Kakaji vs. Gaya Kuar - PRIVY 
COUNCIL : MANU/PR/0162/1928 - AIR 1928 
PC 251 - The general law is so well settled that it 
scarcely requires restatement, If a Hi s 
leaving two widows, they succeed as jotat tenants 
with a right of survivorship. Th Sites to 
obtain a partition of separa ions of the 
property so that such ma OF" equal share 
of the income accruin or Each can deal 


as she pleases with Or. life interest, but she 


g 
cannot P part of the corpus of the 
estate by gi ill so as to prejudice the rights 


of the su or a future reversioner. If they act 


to ey can burden the reversion with any 
debts Contracted owing to legal necessity, but one 
of them acting without the authority of the other, 
cannot prejudice the right of survivorship by 
burdening or alienating any part of the estate. 
The mere fact of partition between the two, while 
it gives each a right to the fruits of the separate 
estate assigned to her, does not imply a right to 


prejudice the claim of the survivor to enjoy the 
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full fruits of the property during her life-time. 
These principles have been established by a long 
series of decisions, one of the earliest and most 
authoritative of which is a case of Bhugwandeen 
Doobey v. Myna Baee (1861) 11 M.L.A. 487. the 
headnote of which contains the following passage 
:- Where a childless Hindoo dies, leaving two 
Widows surviving, they succeed by inheritance to 
their Husband's property as one e n 


coparcenary, with a right of survivorship; and 


there can be no alienation or tes ry gift by 


one Widow without the Oe of the other. 


In that case “ND een a division 
effected by the Judge of Banares of the estate 


between the two wi and the argument was 
that such divisio ing been acquiesced in, the 
estate of one widow became a divided and 
separate which she was competent to leave 
to ever she pleased. This contention was 
n wed by the Privy Council. In the course of 
his long and detailed judgment, Sir James Colvile 
said (p. 515) :- The estate of two Widows, who take 
their Husband's property by inheritance is one 
estate. The right of survivorship is so strong that 
the survivor takes the whole property, to the 
exclusion even of Daughters of the deceased 


Widow.... They are, therefore, in the strict sense, 
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coparceners ,and between undivided coparceners 
there can be no alienation by one without the 
consent of the other. 

The two cases which are founded on as 
forming an exception to the general current of 
authority are Kalliyanasundaram Pillai v. Subba 
Moopanar MANU/TN/0132/1902 
(1904)14MLJ139 . and Jan Narain Sin v. 
Munna Lal (1927) 26 A.L.J. 268. In the fo e 
head-note bears that "a mortgage execuited by the 
senior widow for a necessary pu Nou the 

KO be binding 
upon the latter." This b 


supported by the actual isi it i 
explained in the r case of Appalasuri v. 
Kanna-mama Neer u MANU/TN/0071/1925 : 


AIR1926M ‘on the footing that the Judges 
D on the facts of that case that the 


were ofso 
seni idew was recognised as manager or agent 
o ejother, and that such an inference can be 
made only in a case where there was no known 
hostility between the widows and was not 
possible where (as in the present case) the widows 


were hostile to each other. 


MITAKSHARA LAW OF SUCCESSION IN 
BOMBAY REGION 
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Kisan Dhondu Gavli and Ors. vs. Shevantabai 
Ganpat Rangha and Ors.: 
MANU/MH/0090/1950 - AIR 1950 Bom 254 
(FB) - Mitakshara lays down three classes of 
bandhus, atma bandhus, pitru bandhus and 
matru bandhus, and the line of succession is laid 
down in order of preference of each class. Atma 
bandhus come first, then come th 


bandhus, and finally come the matru dhus. It 


is also well settled that in decidi is to be 


preferred in each class, the i at must he 
X 


applied is propinquity, Q imity of blood 
relationship. It is immaterial as to whether a 


particular bandhu i ended ex parte paterna 
or ex parte mate is only when the bandhus 
are of the e fearness of degree in relationship 
that the tion as to whether the particular 
ba hý i ex parte paterna or ex parte materna 
kf considered, and in that case a bandhu ex 
parte paterna is to be preferred to a bandhu ex 
parte materna, and that preference is given 
because of religious efficacy and the fact that a 
particular bandhu is in a position to confer higher 
spiritual benefit upon the propositus than 


another. Therefore, when one has to consider 


bandhus in a particular class, the main and the 
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primary test must be the test of propinquity of 
relationship. It is only if that test fails that the test 
of religious efficacy is to be applied. So far, as I 
shall presently point out, there is no dispute as to 
the position in law. The only question that arises 
for our determination is whether, when we apply 
that test and when we find that a female bandhu 
is nearer in relationship than a male band we 
should exclude the female bandhu and p e 
male bandhu solely on the ground that¢he former 
is a female and the latter is am N, put it 
in a different language, whet are justified 
on the state of the authoriti discard the test 
of propinquity ne the result of that 


test is to prefer a fe a male. In our opinion, 


the recent decisi the Privy Council make it 


perfectly o t the only test that has to be 


applied, i task of propinquity and that test 


n 


ause the result of applying that test in a 


ox be qualified in any way and certainly 


particular case may be the preference of a female 
to a male. 

In our opinion, therefore, the principle 
enunciated in Balkrishna v. Ramkrishna 45 Bom. 
853 : A. I. R 1921 Bom. 189 and Girimallappa 
Channappa v. Kenchava 45 Bom. 768: AIR 1921 
Bom. 270, that under Mitakshara Hindu law as 
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applied to this province a male bandhu is entitled 
to preference over a female bandhu even though 
the latter is nearer in degree, is not a correct 
principle of law. In our opinion the proper test to 
apply is to determine in which particular class a 
bandhu falls among the three classes enumerated 
by Mitakshara and preference should be given to 
the class enumerated first over the classes 


enumerated subsequently. The next test ly 


degree of relationship as comi ithin a 
particular class. If a fem NO nearer in 
relationship then she s a tens to a 
male bandhu. If there NO an of equal 


e 
relationship to the eas then only the test 


would be to determine which ee, in 


case ama u may be preferred to a female 
bandhy. 


P PLES OF HINDU LAW STATED BY 
MYSORE HIGH COURT FULL BENCH 


Rukn-ul-Mulk Syed Abdul Wajid and Ors. vs. R. 
Vishwanathan and Ors.: 
MANU/KA/0013/1950 - AIR 1950 Mys 33 (FB) 
a) The case debated on whether the business, that 


was shared by some of the members of a joint 
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hindu family, was a joint family business - The 
Court ruled that in view of provisions of Sections 
101 and 103 of the Evidence Act, 1872, the 
plaintiff, who claimed a share in the business, 
was responsible to give proof in respect of the 
aforesaid question of fact. 

b) The Court adjudicated that if amounts received 
by one have not been credited to his bank aceogunt 
and almost a similar amount has been cr n 
the account of another person, yee 


received by the former could ex 
gone into the account of the (Op , even if the 


another person happens CY e father of the 
first. 


dered as 


c) The Court AN at according to Hindu 


Law, separate P% 


property acquires the characteristics of his 


of Hindu ceases to be his 


joint fami roperty, by his own volition and 
intention: 

d case discussed whether family settlement 
under the Hindu Law could be questioned by 
minors of the family 

e) In the particular case, the member of a joint 
Hindu family met expenses of the family and paid 
money to his brothers out of kindness - The Court 
ruled that in the said situation, it could not be 


contended that the property acquired by him was 
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not his self-acquired property; and that the 
amount paid by him to his brothers should be 
regarded as their joint family property. 

f) The case debated whether the use of money 
belonging to son by his father for purposes of his 
business could convert the business into a joint 
family concern. 

g) The case focused on the payment made by one 
brother to other, so as to give up his or 
share in the property of the former st further 


debated whether such payment ey 
y Act, 1882 


ft, under 
section 122 of the Transfer of 
h) The case revolved arou ng of issues and 


the extent of le of draft issues filed by 


advocates in such f; g, considering rule 1 of 
order 14 of the aoea Code, 1908. 

i) The Co NGN agea that when the testator 
sxcusiyelg eathed the self-acquired property 


to is don the son's sons could not claim to have 
i est in such property. 


CUSTOMARY HINDU LAW AND CHANGES 
BROUGHT BY ACT 


Gowri vs. Subbu Mudaliar and Ors.: MANU/TN 
/1347/2017, 2017 (4) CTC 503 - Section 4 of 


the Hindu Succession Act provides overriding 
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application of the provision of this Act. In effect it 
lays down that in respect of any of the matter 
dealt in the Act, it seeks to repeal of existing laws 
whether in the shape of enactment or otherwise 
which are inconsistent to this Act. The Hindu 
Succession Act brought about some fundamental 
and radical changes in the Law of Succession and 
the result is that immediately on the coming into 
operation of the Act, the Hindu Succes ct 
alone applicable to the Hindus& whether 
development of any text, rule ord tation of 
Hindu Law or any custom or u S part of that 
law in force imm nme before he 


commencement of this. Act Shall cease to have 


effect with respect < matters expressly dealt 
by this Act. Fro 


overriding effect of the Act 
it could be iYunderstood that any custom or 
usage as f the law which was governing the 
Hin Pondicherry except renouncants 

ediately before the commencement of this Act 
shall cease to have effect and such practice in 
vogue is literally overridden by Section 4 of the 


Hindu Succession Act. 


In this regard, a judgment reported in Giasi 
Ram v. Ramjilal [MANU/SC/0286/1969 : AIR 
1969 SC 1144], wherein a Hindu Jat, governed 
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by the customary law of the Punjab alienated 
some ancestral property without legal procedure. 
In a suit instituted by one of his sons it was 
declared that sale was null and void and not 
binding of his sons. As a result, the alienations 
could not enure beyond the life time of Jwala. He 
died in the year 1959. It was held that not only 
his three sons but also his wife and two daughters 


were entitled to inherit to his estates i g 


the alienated property. Even ne ton the 


customary law the wife and "O ters of a 
holder of ancestral property Oy not sue to 
alienation of 


obtain a declaration NO 
ancestral property will not bind the reversioners 


after the death o Q alienor, the Hon'ble 
Supreme Cour ng into consideration of 
overriding £ the Hindu Succession Act, has 
held that only Hindu Succession Act prevailing 
ove tng Sustomary law of Punjab. 


BEQUEST UNDER HINDU LAW AND CHANGES 
BROUGHT UNDER LAW 


Aniruddha Mitra vs. Administrator General 
Bengal -PRIVY COUNCIL 
MANU/PR/0145/1949 - 1949 (51) BomLR 971 


- Prior to the passing of certain special Acts, the 
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rule of Hindu law was that a Hindu cannot make 
a bequest in favour of a person who was not born 
at the date of the testator's death. This rule of law 
has been altered by three Acts, namely, the Hindu 
Transfers and Bequests Act, 1914 (Mad. Act I of 
1914), the Hindu Disposition of Property Act, 
1916 (Act XV of 1916), and the Hindu Transfers 
and Bequests (City of Madras) Act, 1921 (Mad. 
Act VIII of 1921). The Madras Act I of 191 s 
to the Madras Presidency except the town of 
Madras : The Madras Act VIII o > 

the Town of Madras; and the NX” 


pplies to 
Disposition 


of Property Act extends hole of British 


be stated as follows :- 


India except the we of ‘Madras. The rule as 


altered by these Ac 
Subject to th imitations and provisions 
contained if{SeGtions 113, 114, 113 and '116, of 
the India cession Act, 1023, no bequest shall 
be invalid} by reason only that any person for 

benefit it may have been made was not 
born at the date of the testator's death." .... 

It may be mentioned here that, prior to 
1929, Section 115 of the Act rendered a bequest 
to a class wholly void if it was inoperative with 
regard to some members of the class by reason of 
the provisions of Sections 113 and 114. Section 


115 has been amended in 1929 by Act XXI of 
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1929, and as a result of the amendment the 
bequest is void only with respect to those 
members, and it is valid with respect to the 


remaining members of the class. 


In Ramabai Padmakar Patil (Dead) though 
L.Rs. and Ors. v. Rukminibai Vishnu Vekhande 
and Ors. MANU/SC/0583/2003 : AIR 2003 SC 
3109 , Court held: 8. A Will is execute er 
the mode of succession and by the ve ature of 
things it is bound to result in ei No cine or 
depriving the share of a natur, O If a person 
intends his property to p (Op natural heirs, 
there is no necessity a nie a Will. It 
is true that a pro er of the Will has to 


remove all suspi circumstances. Suspicion 


eirs have either been excluded ora 


that natu 
less ngre has been given to them, by itself 
A anything more, cannot be held to be a 


suspicious circumstance, especially in a case 


means e cõşjecture or mistrust. But the fact 


where the bequest has been made in favour of an 


offspring.... 


Court in Ishwardeo Narain Singh v. Smt. Kamta 
Devi and Ors. AIR 1954 SC 980 wherein, inter 


alia, it was held: The Court of Probate is only 
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concerned with the question as to whether the 
document put forward as the last will and 
testament of a deceased person was duly 
executed and attested in accordance with law and 
whether at the time of such execution the testator 
had sound disposing mind. The question whether 
a particular bequest is good or bad is not within 


the purview of the probate Court. 


Kuldip Chand and Ors. vs. Advocate General to 
Government of Himachal Pr NS, Ors.: 
MANU/SC/0128/2003 - 40. A for 
public purposes and for t it of the general 
public would involve. complete cessation of 
ownership on the p he founder and vesting 


of the property fe religious object. In absence 


of a formal ress endowment, the character 


of the de ion may have to be determined on 


the Ni the history of the institution and the 


c t of the founder and his heirs. Such 
dedication may either be compete or partial. A 
right of easement in favour a community or a part 
of the community would not constitute such 
dedication where the owner retained the property 
for himself. It may be that right of the owner of 
the property is qualified by public right of user 


but such right in the instant case, as noticed 
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hereinbefore, is not wholly unrestricted. Apart 
from the fact that the public in general and or any 
particular community did not have any right of 
participation in the management of the property 
nor for the maintenance thereof any contribution 
was made is a matter of much significance. A 
dedication, it may bear repetition to state, would 
mean complete relinquishment of his right of 
ownership and proprietary. A benevolen n 
the part of a ruler of the State for theQbenefit of 
the general public may or ma <> 
dedication for charitable purp ‘© 

41. When the com trol is retained 


by the owner - be it be” appointment of a 
Chowkidar: appropr 


ount to 


of rents, maintenance 
thereof from hi sonal funds -- dedication 
cannot be idẹ to be complete. There is no 


evidenge (eXeept oral statements of some 


b 


behalf is presumptive in nature. How such trust 


its first trustee. Evidence adduced in this 


2x the effect that Raj Kumar Bir Singh 


was administered by Raj Kumar Bir Singh and 
upon his death by his successors in interest has 
not been disclosed. It appears that the family of 
the donor retained the control over the property 
and, therefore, a complete dedication cannot be 


inferred far less presumed. Furthermore, a trust 
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which has been created may be a private trust or 
a public trust. The provisions of Sections 92 of 
the Code of Civil Procedure would be attracted 
only when a public trust comes into being and not 
otherwise. 

42. Undoubtedly, bequests for construction 
of a Dharamsala will be for a charitable purpose. 
It is not necessary that the properties must be 
dedicated to any particular deity but is 
essential is complete dedication for agharitable 


purpose. Such dedication may e to an 
object both religious and of Por ility. 


ADOPTIVE MOTHER' ee TO ADOPT WAS 


NOT EXTINGUISH THE MAINTENANCE 


DEED Q 


Neelango Limbangouda vs. Ujjangouda 
Sh kér uda - PRIVY COUNCIL -1948 (50) 
B 682 - MANU/PR/0150/1948 

N and S were the widows of two brothers 
who were members of an undivided Hindu family 
governed by the Mitakshara law. N inherited the 
family property after the death of her infant son. 
Thereafter N adopted the defendant and soon 
after his adoption the defendant executed in 


favour of S a deed whereby provision was made 
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for her maintenance as she did not agree "to live 
in union" with the other members of the family. S 
then adopted the plaintiff who filed a suit against 
the defendant to recover possession of one-half 
share in the family property. On the questions : 
(1) whether the plaintiff by virtue of his adoption 
acquired the right to recover possession of one- 
half share in the family property and (2) whether 
Section the adoptive mother of the plaintiff™had 
lost her right to adopt to her husband@in view of 
the maintenance deed executed į gor by 


the defendant:- Held: 


(1) That the case fell wit rinciples of the 
decision in Anant ie Patil v. Shankar 


Ramchandra Patil L.R. 70 I.A. 232 : 46 
Bom. L.R. 1, a erefore, the plaintiff was 
entitled t a a half share in the family 
property; 

(2) he Yee plaintiff's adoptive mother's right to 
adept Was not extinguished by the maintenance 
deed as she was entitled to be maintained from 


the family properties as a widow of the undivided 


Hindu family. 


Goswami Shri Maganlalji Gordhanlalji Maharaj 
vs. Goswami Shri Purshottamlalji 
Wagheshalalji Maharaj PRIVY COUNCIL 
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MANU/PR/0171/1948 - AIR 1949 PC 380 - 


Where a Hindu widow enters into possession of 
property in her capacity as limited owner, she can 
hold any part of it adversely to third parties and 
therefore in the interests of the real reversioner or 
reversioners; but she cannot enlarge it against 


the reversioner and hold such part so as to make 


it part of her stridhan. ` 


RIGHT OF UNMARRIED ee NY JOINT 
FAMILY PROPERTY (Q 


M.A. Rajagopala Ayyar vs. OY 


Minor and Others - nae? CIL - AIR 1947 
PC 122 : MANU/PR/ 947 


kataraman 


0065 
The right of a arried daughter to 


maintenance a riage expenses out of the 


joint fami roperty is in lien of a share on 
partition, ision should accordingly be made 


for enm riage expenses in the decree. 


NIMBAVVA VS. CHANNAVEERAYYA reported 
in MANU/KA/3854/2013 : ILR 2013 KAR 
6202 it was the case where a married daughter 
was not a family member in view of definition of 
the "family" under Section 2(2) of the Karnataka 
Land Reforms Act, that would not arise in the 


present case. It was not the contention of the 
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plaintiff before the trial Court or this Court that 
Sth defendant is not entitled for share, as she was 
married. Therefore, it is not open for the 
defendants to take such contentions at this stage 
of the proceeding, when the judgment and decree 
holding that all the parties are entitled to 1/3rd 
share each has attained finality. The judgment 
relied upon by the counsel for the petitioner is 
entirely different and not applicable to sen 


and circumstances of the present NY 


The State of Rajasthan aaa vs. Deepika 


Sharma: MANU/RH/ "s9 (DB) - Court is 
of the view that havi egard to the reasoning 


ng r 
adopted by the All Oy. High Court that the 
term "unmarrie ehter" is synonymous to a 
"single da e, the previous marital status or 
lack of, it not be determinative to the writ 
petitione claim. In other words, the mere 
c stance that the applicant has previously 
been married, cannot be a relevant ground for the 
State to reject the application for compassionate 
appointment if on the date of such application, 
the claimant was unmarried as in the present 
case. Unmarried means one who is not married: 
not, as the State contends, one who was never 


unmarried. Resultantly if on the date of claim for 
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compassionate appointment, the daughter not 
married, she could fulfill the eligibility criteria. 
Any other interpretation would be contrary to 


Article 14 of the Constitution of India. 


In CGT v. Bandlamudi Subbaiah MANU/AP/ 
0175/1978 : [1980] 123 ITR 509 (AP) , a similar 
question with regard to married and unmarried 
daughters arose in this court. Samba o 
C.J., speaking for the Division Befach, held 
"Undoubtedly, a Hindu joint gf S 
obligation to maintain and Q 
daughter married. That ķi 1. unmarried 
daughter to be maintai XY to get married and 
the obligation of t Oi to do this may be 
inchoate, in th e, that these rights and 


has an 


unmarried 


ese rights and obligations do not 


sense, th 


a this may be inchoate, in the 


att to“®any specific property. But there is an 
u ted right under the Hindu law of an 
unmarried daughter to be maintained and to get 
married and the corresponding obligation of the 
Hindu family to discharge these obligations 
cannot, therefore, be under any doubt. Once 
under a partition deed or a family settlement or a 
gift or other instrument certain properties are set 


apart for the maintenance and marriage of the 


A gift to legal fraternity - Sridhara Babu N Advocate 





280 


unmarried daughters, then the rights of the 
unmarried daughters and the corresponding 
obligations of the family gain a coherent and 
concrete form. They immediately attach to the 
property thus allotted under the instrument. 
Since the property is given to the unmarried 
daughter in recognition of her right, in discharge 


of the obligation of the family, by no stre of 


imagination it could be treated as a gift." 


Commissioner of Gift Tax safe Subba Rao 


: MANU/AP/0049/ 1987 
the joint Hindu family eó ott Y certain properties 


the members of 
to the unmarried ers at the time of the 
partition to dis Pe nd binding obligation on 
them to in tat OF. to get them married, it 
cannot,b that the properties were given to 
the nfgadried daughters voluntarily and without 
con$ideration in money or money's worth. It they 
do not make such a provision for the unmarried 
daughters, the Hindu family would be obliged to 
make some other provision. By making such 
provision, it has ceased to have any monetary 
obligation towards the unmarried daughters. 
What the family would have been obliged to spend 


in money would be given in the form of movable 
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or immovable property. That they do, as we have 
already observed, not quite voluntarily but only to 
discharge their legal obligation. 

property to an unmarried daughter as incident to 
maintenance is a legal obligation cast on the 
father or any person receiving the property of the 
father except a purchaser for valuable 
consideration without notice of the said right of 
the daughter. Equally, giving a re le 
property at the time of the mariage or 
subsequently in the dischar NS legal 
obligation, is not, thereby, a v, A gift made 
by the father but is in c Oy with his legal 
obligation. Any instru Dice by the father 
in discharge of t (eat obligation or any 
settlement of ar able portion of the property 
in fulfilm o e existing legal claims of a 


married married daughter is not without 


comtemplated under the Act nor can it be said to 


2 of money or money's worth as 


be a voluntary one. Equally, the promise made at 
the time of the marriage of a daughter to give a 
reasonable portion of the property or a settlement 
or a gift made long after the marriage is in 
fulfilment of the pre-existing legal obligation of 
the father under the general Hindu law. 


Therefore, it ceases to be voluntary act nor is it to 
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be labelled as without consideration but is one in 
the discharge of a pre-existing legal obligation. 
Therefore, it is neither an alienation nor a 
transfer, attracting section (xii) of the Gift-tax Act, 
but is a family settlement. There is no taxable gift 
made to a married daughter. Thereby the 


assessee is not obliged to pay gift-tax. 


In Chandrasekhara Reddy's case MA 

0174/1976 : [1976]105ITR849(AP 

C.J., speaking for the Division 

the Income Tax Appellate Trib 

into the question ween) a custom in the 
e 


community to discharg hat obligation to 
execute a gift oras be deed subsequent to 


the marriage. Wi e deference, we express our 


inability t our approval to that view for 
diverse,re s. It has already been held that an 
op enf Mindu father is obligated to set apart a 
hep portion of the property towards 
maintenance of an unmarried daughter or 
towards marriage expenses including giving of 
property at the time of the marriage as incident 
thereto. Equally, a reasonable portion would also 
be given to a married daughter even after the 


marriage. The moral or legal obligation under 


general Hindu law of the father to provide a 
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reasonable portion of the property as an incident 
to maintenance to an unmarried daughter under 
section 21 of the Maintenance Act or in discharge 
of a promise made at the time of the marriage to 
a daughter, has been transformed into a legal 
obligation and thereby the need to prove the 
existence of the custom in a particular caste or 


community to is obviated. 


In Dasharatharao v. 
MANU/MH/ 0061/1951 : AIR 


meaning to be given to the sion 'Hindu 


Joint family' was explai ollows: "A joint 


family consists of persons who are lineally 
descended from ac n ancestor. Such family 
includes the NO male members as well as 
unmarrie s ers. As soon as the daughter 
marries, Opes the family of her father and 
bec Ss ®member of the husband's family. It is 
qùi e that every member of a Hindu Joint 
family is not a coparcener. Where a member of an 
undivided family is a coparcener or not would 
depend on whether he is entitled to demand 
partition and that would in its turn, depend on 


the question whether he has a right in the 
property of the coparcenary by his birth." 
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Dodiyala Krishnaprasada Rao vs. K. Jayasri 
and Ors.: MANU/AP/0118/1986 - S. 20 of the 
Hindu Adoptions and Maintenance Act 78 of 1956 
(herein after called the Act)imposes absolute 
obligation and the burden is on the defendant to 
prove that he has discharged the obligation and 
the liability to the maintain the daughter subsists 
so long she remains unmarried. .... The obligation 
of a person to maintain his or her aged 
parent or a daughter who is unmarriéd extends 
in so far as the parent or a Son. is 
unmarried extends in so far a Or a or the 
OF may be is 


unmarried daughter, NO 
unable to maintain hi lf of herself out of his or 


e 
her own earnings loe ... So far the 


daughter is con , the obligation to maintain 


a minor r subsists till marriage takes 
place. ¿O taining majority if she remains 
un afie the obligation continues provided she 
Le to maintain herself out of her own 
earnings or property. S. 20 unlike S. 18 relating 
to the right of wife for maintenance does not 
mention the grounds on which the claim for 
maintenance can be made. It cases an absolute 
obligation on the part of the parent. The language 


employed in S. 20 imposes a duty on the part of 
the parent though it purports to preserver a right 
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to the child. Hence the burden is on the parent to 
establish in an action for maintenance that there 
is no default on his or her part. Even the cases 
governed under the latter part of sub-sec. (3) the 
parent should prove that the major daughter who 
remained unmarried has her own earnings or 


property to maintain herself. 


LAXMAPPA AND ORS. v. 3 
MANU/SC/0961 /1996 : AIR 1996 3497 - 
"The law on the subject was tak Y; by the 
High Court by quoting Para 5 N as book 

OF provides that 


on Hindu Law, 15th DO 
a Hindu father is und to maintain his 


Oe: on the death of the 


unmarried aes 


father, they are itled to be maintained out of 


his estate.. Me position of the married daughter 
is somew lat) different. It is acknowledged that if 
the_daugfter is unable to obtain maintenance 
fi r husband, or, after his death, from his 
family, her father, if he has got separate property 
of his own, is under a moral, though not a legal, 
obligation to maintain her. The High Court has 
concluded that it was clear that the father was 
under an obligation to maintain the plaintiff- 
respondent. Seemingly, the High Court in doing 


so was conscious of the declaration made in the 
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gift deed in which she was described as a 
destitute and unable to maintain herself. In that 
way, the father may not have had a legal 
obligation to maintain her but all the same there 
existed a moral obligation. And if in 
acknowledgment of that moral obligation the 
father had transferred property to his daughter 
then it is an obligation well-fructified. In ether 
words a moral obligation even tho ot 
enforceable under the law, No by 


acknowledgment, bring it to th f a legal 


obligation, for it would be per egitimate for 
the father to treat mee out of love and 
affection to maintain @ destitute daughter, even 


impinging toa oo extent on his ancestral 


property. It is d knowledged in Hindu Law 
mat the tayof the family has in some 
circumst , power to alienate ancestral 
prope meet an obligation of the kind. We 

ather construe the said paragraph more 
liberally in the modern context having regard to 
the state of law which has been brought about in 
the succeeding years. Therefore, in our view, the 
High Court was within its right to come to the 
conclusion that there was an obligation on the 


part of the father to maintain his destitute 


widowed daughter." 
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RULE OF HINDU LAW AND TRANSFER OF 
PROPERTY ACT 

Dan Kuer, MST. vs. Sarla Devi, MST. - PRIVY 
COUNCIL - : MANU/PR/0030/ 1946 - AIR 1947 
PC 8 - The true rule of Hindu law in such matters 
would appear to be as follows:--Two obligations 
confront a joint Hindu family. (1.) The obligation 
to pay the debts (for instance, of th r) 


binding on the family; and (2.) e moral 


obligation to provide nae’) widows 


of the family. The latter PATO ould, under 


certain circumstances, O into a legal 
obligation, as, for instancey when a charge is 


created on specific is of the family either by 


of the court; that, so long 


agreement ora 
as neither 0 e two obligations has taken the 
form of rge on the family property, the 
obli at to pay the binding debts will have 
hc (as, for instance, in the course of the 
administration of the estate) over mere claims of 
a female member's maintenance; but, if either of 
these two obligations assumes the shape of a 
charge, it would take precedence over the other. 
This rule of Hindu law is thus in accord with the 


principle underlying Section 39 of the Transfer of 


Property Act. 


A gift to legal fraternity - Sridhara Babu N Advocate 





FATHERS SURETY FOR THIRD PARTY 
LIABILITY OF ANCESTRAL PROPERTY 


Chabirani Bai and Ors. vs. Girdharilal and 
Ors.: MANU/MP/0021/1976 - AIR 1976 MP 69 


- Under the Hindu Law, where the sons arejoint 


with their father, they are under VOUS 
obligation to pay the debts a by the 
father, which are not illegal < ed with 


immorality, to the extent of t erest in the 

joint family property vide, Hi Law, by Mulla, 

Fourteenth Edition, at p. 354; This liability arises 

from the religious o on of the son, as Laid 

Co: It is well settled that 

the liabilit x ons exists whether the father 
1 


be alive, o 


down in the anci 


` main point for considera-ration, 
eos is whether the pious obligation of a son 
exists even in respect of the father's liability 
under a surety bond. For this purpose it is 
necessary to consider whether a pecuniary 
liability incurred by the father on the basis of a 


surety bond is an avyavaharika debt or not. It 


appears that according to both Yajnaval-kya and 


1 After 2005 amendment of Hindu Succession act pious 
obligation liability is removed. 
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Brihaspati, a debt under a surety bond is to be 
regarded as avyavaharika only where the surety 
is for the appearance or for the honesty of another 
person, but not where the surety is for payment 
to be made by a third person vide Hindu Law by 
Mulla, Fourteenth Edition, Article 298, at pp. 386 
and 387 and Hindu Law by Raghavachariar, 
Sixth Edition, at pp. 342 and 343. 

In Dwarka Das v. Kishan Das, A 3 
All 58,7 it was held by a Division SS. of the 


Allahabad High Court that the s iable for 


the surety debt of their father yment, even 


without consideration. Q ilar view was 
expressed by that Court “in Daljit Singh v. 


Harkishan Lal M P/0198/1939 : AIR 


1940 All 116. Q 
The gi texts on the subject were 


extensiye sidered by the Bombay High Court 
in Tukar Bhat v. Gangaram ILR (1899) 23 
B 4. The following observations at p. 459 in 
the said case are pertinent : "It will be sufficient 
to state that Brihaspati recognizes four different 
classes of sureties : (1) sureties for appearance, 
(2) sureties for honesty, (3) sureties for payment 
of money lent, (4) and sureties for delivery of 
goods. The obligation of the first two kinds of 


sureties is limited to themselves personally, and 
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does not bind their sons; but the obligation 
incurred by the last two kinds of sureties binds 
them, and their sons also after their death. The 
commentary of Ratnakar on this text expressly 
states that the sons shall be compelled to pay 
debts incurred by their father under the last two 
classes of surety obligations. The texts of Narad 
and Yajna-valkya recognize three class of 
surety obligations only--those for app e, 
those for honesty and those for paymént. Narad 
does not set forth the son's obli YS in this 
place, but the Yajnavalkya tex KO) as explicit 

Or the first two 


as that of Brihaspati. nD 
classes must pay the debt, arrd not their sons, but 


Oy: of surety may be 


the sons of the < 
compelled to alg father's debt incurred by 
y 


him as surce®4 


ayana refers to the same kind 
of surety he lays down that the grandson of 
suc surety need on no account pay the debt, 
b son must make it good without interest. 
The text of Vyasa makes the same distinction 
between the son's and grandson's liabilities for 
such suretyship. Manu's texts on the subject 
clearly distinguish between sureties for 
appearance or good behaviour and sureties for 
payment. The son shall not, according to Manu in 


general be compelled to pay money due for 
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suretyship, or idly promised to musicians and 
actresses, or lost at play, or due for spirituous 
liquors, or for tolls or fines. The general words 
'money due for suretyship' used in the text are 
expressly stated by the commentator Kulluka to 
refer only to sureties for appearance and good 
behaviour, but as regards a surety for payment, 
it is enjoined that the Judge may compel even his 
heirs to discharge the debt." 

It is, therefore, clear that according to the 
authoritative texts on the subj ecuniary 


liabilities arising out of Vo, bonds for 
a 


appearance and for a 2) third person 
alone can be consid as*avyavaharika debts 


er 
which the son is n Or. a pious obligation to 


pay; but a pec liability arising out of a 


surety bo e payment of money lent to a 


third per ands on a different footing and the 
pio 5 €Dhgation of the son extends to such a 
on 


Privy Council in Kesar Chand v. Uttam 
Chand MANU/PR/0004/1945 : AIR 1945 PC 
91. In the said case their Lordships made the 
following observations at p. 94 : "In the present 
case, the security bond was executed not for the 
payment of any debt due by Uttam Chand, but for 


payment of a debt which was due from third 
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parties. Unless there was a debt due by the father 
for which the security bond was executed, the 
doctrine of pious obligation of the sons to pay 
their father's debt cannot make the transaction 
binding on the ancestral property." 

The aforesaid decision of the Privy Council 
was extensively considered by & Full Bench of the 
Punjab High Court in Hindustan Commercial 
Bank v. Sohan-lal MANU/PH/0011/19 "AIR 


observations made by Ao, i 
Judicial Committee of the Privy Council in that 


case, it was held mð could not be construed 


as making any 


ure from the legal position 
as enunciątêdď iNT ukaratn Bhat v. Gangaram ILR 
(1899) ,2 454 (supra). It was held by the 
Courtģaftťer reviewing all the authorities on the 
sùbfeot, that the personal liability of the father to 
pay the third person's debt under a surety bond 
was neither an illegal nor an immoral debt and as 
such the joint family estate in the hands of the 
sons was liable for payment of the same in view 
of their pious obligation. 

A perusal of the judgment of the Privy 
Council in Kesar Chand v. Uttam Chand 
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MANU/PR/0004 /1945 : AIR 1945 PC 91 
(supra) shows that their Lordships did not take 
into consideration the various authoritative texts 
of Hindu Law and judicial decisions on the 
subject, apparently because they did! not intend 
to make any departure from the principles of 
Hindu Law as recognized by the Courts. Their 
Lordships rested their decision on the«sole 
consideration that in the case before t 

father had not incurred any personal liability 
under the surety bond and as s e was no 
debt due from him. It is thus at the sons 
are under a pious obligati y the debt of the 
father arising out of a surety bond executed by 
him to pay a third K s debt. This liability is, 


however, only to tent of their interest in the 


joint ne NEP! y. 


© 
Thei GRships of the Supreme Court in Faqir 
C vs Harnam Kaur case AIR 1967 SC 727 
- MANU/SC/0286/1966 - have laid down the 


following propositions:-- 


(1) That the sons have no right to restrain the 
execution of the decree obtained by the mortgagee 
against the father, or the sale of the property in 
execution of that decree, where the mortgage is of 


the property of the joint family consisting of 
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himself and his sons for payment of his debt when 
the mortgage is not for legal necessity or payment 
of an antecedent debt, unless they show that the 
mortgage debt was incurred for Illegal or immoral 
purpose: 

(2) That the liability of the son under the pious 
obligation extends to the joint family property in 
his hands; 

(3) The second proposition laid down ij 
Narain's case AIR 1924 PC 50 Is fourtded upon 
the pious obligation of a son oe debt 
contracted by the father for weil Nomen and 


not for any immoral 


incurring the debt, Be ather enables the 


purpose. By 
creditors to sell th erty in execution of a 
decree against hN Aoo of the debt. The 
son is und con obligation to pay all debts of 
the fathe ther secured or unsecured; 

(4) t the second proposition in Brij Narain's 
c IR 1924 PC 50 applies not only to an 
antecedent debt but also to a mortgage debt 
which the father is personally liable to pay; 

(5) Even where the mortgage is not for legal 
necessity or for payment of an antecedent debt, 
the creditor can, in execution of a mortgage 
decree for the realization of a debt which the 


father is personally liable to repay, sell the estate 
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without obtaining a personal decree against him. 
After the sale has taken place, the son is bound 
by the sale, unless he shows that the debt was 
non-existent or tainted with immorality or 
illegality; 

(6) That the third proposition in Brij Narain's case 
AIR 1924 PC 50 does apply where the joint family 
consists of father and sons. A father, who igyalso 


the manager of the family, has no p o 


mortgage his estate except for legal nécessity or 
for payment of an antecedent de S decree 
against the father does not, O force, 
create a mortgage bindin cen Interest. 
The security of the cr “Be 1S not enlarged by the 


passing of the decr spite of the passing of 
the preliminary fp Q decree for sale against the 
father, the rtgage ns not, as before, bind the 
sons' inte est in the property and the sons will be 
entitled tovask for a declaration that their interest 
h been alienated either by the mortgage or 


by the decree. 
DOCTRINE OF PIOUS OBLIGATION 


Hemraj alias Babu Lal and Ors. vs. Khem 
Chand and Ors. - PRIVY COUNCIL - 
MANU/PR/0053/ 1943 
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Under the Hindu law a son is under a pious 
obligation to pay his father's debts to save him 
from punishment in a future state for non- 
payment of his debts. "According to the notions of 
Smriti writers it is regarded as sinful to remain in 
debt, and a debtor's salvation is deeply imperilled 
if he dies indebted. According to Vrihaspati, a 
person who does not repay his debt 'will beeborn 


in his creditor's house' as a slave or se Or 


woman or a quadruped.' NY other 


writers a person dying in debt g 1. A duty 
is therefore cast upon every p O, discharge 
debts incurred by him": OF. father dies 
without discharging his debts, a Hindu son is 
obliged to pay his undigcharged debts and relieve 
him from his si 

Aso y this Board in Girdharee Lall 
v. Kantgo 874) L.R. 1 LA. 321, 331: "It being 
the ioGhauty of the son to pay his father's debts, 
t estral property, in which the son as the 
son of his father acquires an interest by birth, is 
liable to the father's debts." But this obligation is 
not unqualified, for the son is not bound to pay 
his father's debts if the debts are avyavaharika. 

The Smriti texts on which this qualification 
is based will be found in the learned judgment of 


Mookerjee J. in Chhakauri Mahton v. Ganga 
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Prasad (1911) I.L. R.39 C. 862. Their Lordships 


will in this judgment refer only to one text, the 
text of Usanas (ascribed also to Vyasa), the only 
text which uses the term avyavaharika (na 
vyavaharikam in the original). After enumerating 
certain specific debts, more or less in the same 
language as used by the other Smriti writers, 
Usanas adds a supplementary category of debts 
which the sons need not pay wh e 
avyavaharika. The text of Usanas ears in 
Vijnaneswara's commentary on wv. 47, of 


Yajnavalkya, which lays ey tions to the 


general rule relating to s ility to pay the 
father 's debts containe ©. 50. 

These verses follows: Ch. II., v. 50. 
"When the fathe road, or in difficulties, his 


be paid,b 
hAII., v. 47. The son shall not pay the 


son and grandson." 


debt cs y witnesses if undisputed, should 


[ rmal debts] contracted for wines, lust, 
gambling, or due on account the unpaid [portion] 
of a fine or toll or [on account of] an idle promise. 
In his commentary to this verse, Vijnaneswara 
refers to the text of Usanas which is: "A fine, the 
balance of a fine, likewise a bribe, or a toll or the 


balance of it, are not to be paid by the son, neither 
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shall he discharge a debt which is avyavaharika 
(na (not) vyavaharikam)." 

There has been much difference of opinion 
as regards the precise significance of the term 
avyavaharika. Colebrooke translates it as 
meaning "debts for a cause repugnant to good 
morals"; Mandlik renders it as "not proper," and 
Sir Dinshaw Mulla in his "Hindu Law" acgepts 
Colebrooke's translation. The term has a n 
interpreted in various judgments bycourts in 
India, but the decisions are not N The 
Bombay High Court transl WO. term as 
"unusual or not sanctio law... Put into 
simple English, the texts am6unt to this: that the 
son is not to be he le for debts which the 
father ought nof, a decent and respectable 


man, to h rred. He is answerable for debts 


legitimat curred by his father: not for those 


attributa to his failings, follies or caprices": 

Khachar v. Khachar Harsur (1908) I.L.R. 
32 B. 348, 351. This decision has been 
disapproved in subsequent decisions in Bombay, 
and by other High Courts also. Mookerjee J. 
renders the term as equivalent to "not lawful, 
usual or customary" (Chhakauri Mahton v. 
Ganga Prasad (1911) I.L.R. 39 C. 862), while 


Sadasiva Iyer J. paraphrases it as "a debt which 
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is not supportable as valid by legal arguments, 
and on which no right could be established in the 
creditor's favour in a court of justice": Venugopala 
Naidu v. Ramanadhan Chetty (1912) I.L.R. 37 M. 
458, 460. Many of the interpretations given to the 
term have been collected by Patkar and Tyabji JJ. 
in Bal Rajaram Tukaram v. Maneklal 
Mansukhbhai (1931) 1. L.R. 56 B. 36. Its meaning 
has been considered in other decisions e 
Govindprasad v. Raghunathprasad I.I®R. [1939] 
B. 533; Ramasubramania v. Si Ammal 


(1925) A.I.R. (Mad.) 841). F ships do not 
il 


think that any useful Hw 1 be served by 
reviewing these and the othér decisions brought 


to their notice, as ce opinion the principles 


with reference 


ch the term avyavaharika 
should be erpreted, and by which this case 
should,b ided, are sufficiently clear and do 
not coe with those decisions. They will now 
r those principles. 

If the doctrine of pious obligation is to be 
given full effect, there cannot be any doubt that a 
Hindu son should be held liable for every 
undischarged debt of his father, for nothing can 
be nobler than to obtain complete exemption for 
the father from all penalties which might follow 
from the non-discharge of his debts; but this 
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position is not maintained. That the doctrine has 
reference to the nature or character of the debt 
which creates the liability can hardly be disputed; 
this appears from the following pronouncement 
made by Knight Bruce L.J. in Hunoomanpersaud 
Panday's case (1856) 6 Moo. I.A. 393, 421: 
"Unless the debt was of such a nature that it was 
not the duty of the son to pay it, the dischagge of 
it, even though it affected ancestral estat d 
still be an act of pious duty in the sém. By the 
Hindu law, the freedom of t rom the 
obligation to discharge the s debt has 
respect to the nature of aye not to the 


nature of the estate...." 


In Girdharee KAO sani Lall L.R. 1 I.A. 


321, 331, Sir B 


Peacock quotes the above 
rule and e proceeds as follows: "It is 
necessa refore, to see what was the nature 
of oC t for the payment of which it was 
LOS, to raise money by the sale of the 
property in question. If the debt of the father had 
been contracted for an immoral purpose, the son 
might not be under any pious obligation to pay 
it...." This also makes clear the connexion 
between the nature of the debt and the liability to 
pay it. That the duty cast on the son being 


religious or moral, the character of the debt 
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should be examined from the standpoint of 
justice and morality appears to be fairly clear 
from the decisions. In this connexion regard may 
also be had to the debts mentioned in the texts 
which the son need not pay, most of which are of 
an objectionable character. It also appears to be 
clear on principle, and on authority, that 
examination of the nature or character of thadebt 
should be made with reference to the ti n 
it originated, in other words, when the liability 
was first incurred by the aag such 
S 


examination it is found that nception the 


debt was not tarnished or with immorality 


or illegality, then it O be eld that it would be 


binding on the son. < 

This pri 7 stated as Rule 1 by 
Venkatas 2 Rao and Madhavan Nair JJ. in 
Ramasyb ‘am ania v. Siva Kami Ammal (1925) 
A.I. {Q d.) 845, 852, in language almost 
i igal, is amply borne out by the numerous 
authorities which they have examined. The rule 
is not rigid, but has to be applied with reference 
to the circumstances of each case. These 
principles, which are implicit in the notion of 
"pious obligation," and are also deducible from 
the decisions, should be kept in mind in 


interpreting the term avyavaharika used in the 
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text. The decisions which their Lordships have 
examined proceed on the ground common to 
them all, that debts in the nature of avyavaharika 
are debts which would be comprised in the 
expression "illegal or immoral debts." Having 
regard to the principles underlying the rule of 
"pious obligation," which forms the foundation for 
the son's liability, their Lordships think that the 
translation of the term avyavaharika as y 


Colebrooke makes the nearest approach to the 


true conception of the term as i e Smriti 


text, and may well be ey epresent its 
h 


correct meaning. In nen ips' view, the 
term does not admit of a mofe precise definition. 


When a particular s called in question, it 
will be the dut ae courts to examine its 
nature in t t of the principles mentioned 
above, w re not exhaustive but only basic, 
and_telse® whether in the circumstances it is of 
t iad which will give exemption to the son from 
the liability of paying it, on the ground that it is 
repugnant to morals. It has now been definitely 
established by the decision of this Board in 
Toshanpal Singh v. District Judge of Agra (1934) 
L.R. 61 I.A. 350, that a son is not liable to pay a 
debt created by his father which would render the 


father liable to criminal prosecution. 
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S. M. Jakati & Another vs S. M. Borkar & 
Others 1959 AIR 282, 1959 SCR Supl. (1)1384 

. the Supreme Court observed about the term 
'Avyavaharika' (p. 286): ...This term has been 
variously translated as being that which is not 
lawful or what is not just or what is not 


admissible under the law or under nermal 


conditions. Colebrooke translated it as 'a or 
a cause repugnant to good morals'Q&There is 
another track of decision which > 
as meaning 'a debt which is W 
valid by legal arguments'. ee 


of the Privy Council i aj alias Babu Lal v. 
Bre 


slated it 
upported as 
icial Committee 
Khem Chand MAN 053/1943, held that 
the translation Py < as given by Colebrooke 
makes t Ra approach to the true 
ene. e term used in the 'Smrithis' texts 
an y well be taken to represent its correct 

ing and that it did not admit of a more 
precise definition. 

In Toshanpal Sing v. District Judge of Agra 
MANU/PR/0068/ 1934, the Judicial Committee 
held that drawings of monies for unauthorised 
purposes, which amounted to criminal breach of 
trust under Section 405 of the Indian Penal Code, 


were not binding on the sons, but a civil debt 
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arising on Recount of the receipt of monies by the 
father which were not accounted for could not be 
termed "A vyavatiariku. 

(1) that the liability of the sons to discharge the 
debts of the father which are not tainted with 
immorality or illegality is based on the pious 
obligation of the sons which continues to exist in 
the lifetime and after the death of the fathegand 


which does not come to an end as a of 


partition of the joint family propert All that 
results from partition is that ‘> of the 
father to make an alienation c ne) an end. 

(2) Where the right, aye ere of a 


judgment-debtor are A up*for sale as to what 


passes to the PS chaser is a question of 


fact in each cas ndent upon what was the 
estate put omsale, what the Court intended to 
sell and the purchaser intended to buy and 
did ‘sa what he paid for. 

( words "right, title and interest " occurring 
in s. 155 of the Bombay Land Revenue Code have 
the same connotation as they had in the 
corresponding words used in the Code of Civil 
Procedure existing at the time the Bombay Land 
Revenue Code was enacted. 

(4) In execution proceedings it is not necessary to 


implead the sons or to bring another suit if 


A gift to legal fraternity - Sridhara Babu N Advocate 





305 


severance of status takes place pending the 
execution proceedings because the pious duty of 
the sons continues and consequently there is 
merely a difference in the mode of enjoyment of 
the property. 

(5) The liability of a father, who is a managing 
director and who draws a salary or a 
remuneration, incurred as a result of negligence 


in the discharge of his duties is n 


avyavaharika debt as it cannot be Cy" as " 


repugnant to good morals " O 


Dhondopant Madhavr e vs. Ashok 
Haribhau Patil : MANU/MH/0299/ 1977 - 1978 
MhLJ 773 - In our n, what is stated above 
by the Privy Co i “and the Supreme Court is 
enough t that, where the father is 
convicted spect of the embezzlement, as in 
the ése t case and avoided imprisonment, by 
s the property, it cannot be said that the 
son's share in the property is also bound, because 


the debt is 'vyavaharika". 


Amrit Lal v. Jayantilal MANU/SC/0195/1960: 
[1960] 3 SCR 842 , by Gajendragadkar J. (as he 
then was), in the course of the discussion of the 


doctrine of pious liabilities of the sons, as under 
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(p. 966): This doctrine inevitably postulates that 
the father's debts which it is the pious obligation 
of the sons to repay must be vyavaharik. If the 
debts are not vyavaharik or are avyavaharik the 
doctrine of pious obligation cannot be invoked. 
The expression 'avyavaharik' which is generally 
used in judicial decisions has been based on the 


text of Usanas which has been quot by 


Mitakshara in commenting on the releva of 


Yajnavalkya, (Yajnavalkya, ii, 47), Aceording to 
Usanas, whatever is not vyavahari SS to be 
paid by the son. 'Navyavahaari NO. the words 
used by Usanas, and mney form they 


mean ‘avynvaharik'. o>. oke has translated 


these words as g ‘debt for a cause 
repugnant to g orals'. These words have 
received r interpretations in several 
decisions metimes they are rendered as 
meani 'a debt which as a decent and 
réspectable man the father ought not to have 
incurred’, Durbar Khachar v. Khachar Harsur 
ILR(1908) 32 Bom. 348 : 10 Bom. L.R. 297, or, 
‘not lawful or customary', Chhakauri Mahton v. 
Ganga Prasad (1911) I.L.R. 39 Cal. 862 a, or, 'not 
supportable as valid by legal arguments and on 
which no right could be established in a Court of 


justice in the creditor's favour’, Venugopala Naidu 
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v. Ramanadhan Chetty ILR (1912) Mad. 458 : AIR 
[1914] Mad. 654. But it appears that in Hemraj v. 
Khem Chand MANU/PR/0016/1943, the Privy 
Council has, on the whole, preferred to treat 
Colebrooke's translation as making the nearest 
approach to the real interpretation of the word 
used by Usanas but whatever may be the exact 
denotation of the word, it is clear that theadebt 
answering the said description is not suc t 
as the son is bound to pay, and so as¢goon as it 
is shown that the debt is immoral S. 
pious obligation cannot be s 


such a debt. O 


ctrine of 


n support of 


MYSORE HINDU nf ouens RIGHTS ACT, 
1933 


Nagamma eveeramma 2001 (6) KarLJ 
373 Mys re) Act No. 10 of 1933 (Mysore Hindu 
Law, ween's Rights Act, 1933) had been in force 


o First day of January, 1934. The question 
is what is the effect of the provisions of this Act. 
This Act no doubt governs succession to interest 
in the property, after coming into force of the Act, 
it had the effect of regulating the succession to 
the property in case of a male Hindu dying 
intestate. The Act declare that it shall come into 


force on the first day of January 1934. The Act 
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became applicable to persons who but for the 
passing of this Act, would have been subject to 
the law of Mitakshara in respect of matters for 
which the provisions are contained in the Act. 
Section 3 does not reveal that it is retrospective 


in operation. 


High Court of Mysore in Hutcha Thimme-gewda 
v. Dyavamma, AIR 1954 Mys 93. The g 
shows that the Mithakshara law in %3 in the 


former Princely State of nyoren ent from 
the law which was in force in t Ko) of Madras. 
It could further be seen t ersonal laws of 
Hindus in Madras a WY. as in the former 
Princely State of re were amended by 


statutes passed egislature which were in 


force in oe ive areas. 


Chi néa vs Srinivas AIR 1971 Mys 28, 
( 2 Mys LJ, MANU/KA/0047/1971, 
Bench: C Honniah, E.S. Venkataramiah It is well 
settled law that a Hindu belonging to 
Mithakshara School continues to be governed by 
the law in force in the area to which he belongs 
even though he may migrate to some other area, 
until it is proved that the family has adopted the 


Mithakshara law which is in force in the area to 
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which the family has migrated. It is enough to 
refer In support of what is stated above to a 
decision of the Privy Council in Abdurahim v. 
Halimabai, AIR 1915 PC 86, in which it is 
observed as follows;-- "Where a Hindu family 


migrates from one part of India to another, prima 


facie, they carry with them their personal law, 
and, if they are alleged to have become subject to 
a new local custom, this new custom A 
affirmatively proved to ha been 
adopted....." The position woul Vi 
even when a part of one State i NJ) out of that 
State and added on to eee 


reasons. That was the ay. hich was expressed 


by the Privy Coungg 
Sugutur Mahad oyal, AIR 1936 PC 18, in 


which it x that the mere transfer of a 
satin er presidency for administrative 


pur s ‘was not sufficient to affect the personal 


Somashekara Royal v. 


1 of)the residents in that district, unless and 
until it was shown that in the case of any resident 
there that he had intended to change and had in 
fact changed his personal law. ........ The mere 
fact that Venkata-swamy had gone to Mysore in 
search of an employment cannot, therefore, be 
considered as sufficient to hold that there was 


change of his personal law unless it is shown that 


A gift to legal fraternity - Sridhara Babu N Advocate 





310 


he intended to do so. Further, in this case it is to 
be seen that it is not pleaded in the plaint that 
there was any such change of personal law, 
applicable to the family of the parties to these 
proceedings on account of their intention to do so. 
This question is a question of law and fact and 
unless proper pleadings are placed before the 
court and necessary evidence is led in suppert of 


the pleadings, it would not be possible d 


that there was such a change in the pegsonal law 
governing the family. ............ I also be 
mentioned here that by virtue Oa law 

(OF texts which 


of the parties derived O 
constitute the source of tHe law, the plaintiff 


a share in the family 


passed o hands of the sole surviving 
coparcen ch a right was created for the first 
tim bgt Mysore Act of 1933 which came into 
ihe 1-1-1934 in the former princely State of 
Mysore. So unless it is established that the 
parties to this suit were governed by the Mysore 
Act of 1933, the plaintiff would not be entitled to 
a share on the ground that the joint family 


properties passed to the hands of a sole surviving 


coparcener on the death of Venkataswamy. 
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High Court of Mysore in Keshava Anantha Dixit 
v. Rama Dixit, (1947) 25 Mys LJ 94. That was 
a case in which a Hindu male who belonged to a 
family that migrated to former Mysore State from 
Ranibennur in Dharwar District in the days of his 
paternal grand-father, died intestate in Mysore 
after the Mysore Act of 1933 came into force, 
leaving immoveable property in Mysore. d 
his father who had pre-deceased him were born 
in Mysore after the migration. A N the 


plaintiffs who were the son is mother's 
sisters, filed a suit vam) is nearest heirs 


according to the sc Hindu Law that 
prevailed at Ranibe Oy the time of migration. 
The suit was resi ~~ the defendants who were 
the pater ae father's sister's sons of the 
Hindu ne question on the ground that they 
wer ie earest heirs to succeed to his estate 
AAD to the Hindu Law Women's Rights Act 


of 1933 in force in Mysore. The Court found that 


the members of the family who migrated to 
Mysore had become the subjects of the Maharaja 
of Mysore, and, therefore, they were governed by 
the Mysore Act of 1933 which laid down a course 
of succession different from the one on which the 


plaintiffs based their suit. 
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High Court of Mysore in Chikka Kempegowda v. 
-Madaiya, (1951) 29 Mys LJ 64 in which it was 
held that the interest that was acquired in a joint 
family property by a Hindu female governed by 
Mitakshara under Clause (d) of Section 8 (1) of 
the Mysore Act of 1933, was a vested right which 
was heritable and transferable. This view ef the 
former High Court of Mysore receives rt 
from a decision of the Supreme @Court in 
Nagendra Prasad v. Kempananj wAIR 1968 
SC 209 . While construing Oy rovisions of 
e 


Section 8 (1) (d) of NO Act of 1933 
Bhargava, J-, speaki r the court observed as 


ng fo 
follows:-- "This exa rare. it clear that the 


scope of ascertai t of the females who are to 
receive a SNPs Clause (d) must be very 
wide, ec lause (d) mentions that when the 


joint family property passes to a single coparcener 


b ivorship, the right to shares is vested in all 
the classes of females enumerated in all the three 
Clauses (a), (b) and (c). That being the position, 
we do not think that Clause (d) can be interpreted 
narrowly as giving a right to only those females 
who happen to be related to one or the other of 
the last two male coparceners in the manner laid 


down in Clauses (a) and (b). In fact the language 
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of Clause (d) has to be interpreted as laying down 
that right to shares will vest in all females of the 
joint Hindu family who would have possibly 
received the right to a share if at any earlier time 
there had been oarti-tion in the family in any of 
the three manners laid down in Clauses (a), (b) 
and (c). This intention can only be given effect to 
on the basis that Clause (d) does not restrictetself 
to finding out females on the basis of an d 
partition, between the last two male cofarceners. 
It is significant that Clause ( S right 
independently of a partition O do not see 

Tr assuming a 


why its scope should be NO 
partition. The reference.to the earlier Clauses in 


c 
this Clause must fOr be restricted to the 


rtainment of the females 


sole purpose o 
falling un aG (a), (b) and (c). and once 
they are pened it has to be held that each 
one_oft{th becomes entitled to a share under 
thi use. The object of Clause (d) is to give to 
all females entitled to maintenance from the 
coparcenery property a right to claim a share in 
the joint family property instead of a right to 
maintenance and that is why reference is made in 
it to all females enumerated in Clauses (a), (b) and 


"It is therefore clear from the observations 


of the Supreme Court extracted above, that 
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females who are entitled to a share under Clause 
(d) of Section 8 (a) of the Mysore Act of 1933, 
acquire a vested right to a share as laid down by 
that section. There is no provision in the Mysore 
Act of 1933 which provides for a vested right 
being created in respect of a share of a joint family 
property on a second occasion when the joint 
family properties pass on the hands of axsole 
surviving coparcener during the lifetim e 


same female who is entitled to a = that 


provision. O 
Or amma AIR 


Nagendra Prasad vs Q a 
1968 SC 209 :- Clause (a) 6f sub-s. (1) of s 8 of 


the Hindu Law 's Rights Act 1933, 
provided that 4p partition of joint family 


share with them would be his 


property wee person and his son or sons, 
those me ee 


ofS unmarried daughters, and the widows 
a AM daughters of his predeceased 
undivided sons and brothers who had no male 
issue. Clause (b) provided that when the partition 
was between brothers, those entitled to share 
with them would be their mother, their unmarried 
sisters, and the widows and unmarried daughters 
of their predeceased undivided brothers who had 


left no male issue. According to cl. (c) clauses (a) 
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and (b) would apply, mutatis mutandis, to a 
partition among other coparceners in a joint 
family. Clause (d) laid down that when a joint 
family property passed to a single coparcener by 
survivorship it would so pass subject to the right 
to share of the classes of females enumerated in 
the earlier clauses. Sub-s.(2) of s. 8 fixed the 
shares of the aforesaid relatives. Sub-s.(3),q¢inter 
alia, defined the term ‘mother' as i g 
whether there were both a mother afd a step- 
mother, all of them jointly, and SY non as 
including a step-son, a gra and a great 
grandson. It also provide e Provisions of 
the section relating >. mother would be 
a 


ndis, to the paternal 


applicable, PAN 
grandmother anye t grandmother. ss.cc 


It is, howe to%pe noticed that s. 8, in conferring 


rights 0 males, envisages two different 
circ méhe in which that right is to accrue to 
t .)The first circumstance is when there is a 
partition of the joint family property between any 
co-parceners, and the other is when, though 
there is no partition, the entire joint Hindu family 
property passes to a single male owner. It is in 
both these cases that the Act envisages that the 
property may lose its character of co-parcenary 


property, because the co-parcenary body may 
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cease to exist on partition or on survival of a 
single male member of the family. It seems that 
the purpose of S. 8 was to safeguard the interests 
of females in such contingencies where the co- 
parcenary property is to disappear either by 
partition or by survival of a sole male member. 
The legislature seems to have felt that, in such 


circumstances, it was not safe to leave the 


females entitled to maintenance, etc, at t y 


of the individuals who may receive S on 


partition or at the mercy of t individual in 
whom absolute rights in the p V might vest 
as a result of sole survi . For the first 
contingency, when there is g partition, provision 
was made in claus (b) & (c) of sub-section 
(1) of S. 8 under ae a right was granted to the 
females toa oo of their shares if the 
male me be} s decided to have a partition. Unless 
the afc Ynembers themselves sought a partition, 
it ws Not considered necessary to grant any right 
to the females themselves to ask for partition, 
because the property could not lose its character 
as CO- parcenary property until the male members 
of the family sought partition. The right of the 
females under clauses (a), (b) & (c) of section 8(1), 
therefore, only arises at a partition between the 


male co-parceners forming the joint Hindu family. 
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Byamma v. Ramdev reported in MANU/KA/ 
0346/1990 : I.L.R. 1991 KAR 3245. After 
setting out Section 8 of the 1933 Act, it was held: 
"It is well settled that devolution of joint family 
property, which come to the hands of a son from 
his father or grand-father or great-grand-father 
as unobstructed heritage is governed by theyRule 
of Survivorship. A male coparcener acqui t 
to such property by birth. This is different from 
property that may come to y, of a 
coparcener in which he has no Q birth. This 
is what is known as o ee hn and 
such property ar cession and not by 
n 


survivorship. Such ction is well known in 


Hindu Law. re when Section 8(1)(d) of the 
Mysore Ac NEN o the properties passing on to 
a single co] arcener by survivorship, it has 


t s hands upon partition or otherwise." 


ES the ancestral properties which come 


"It is also well settled that if a coparcener 
dies, his interest devolves upon other coparceners 
by survivorship. As long as the joint family is in 
existence, all the coparceners jointly own all the 
properties. Each coparcener is a full owner of 
each property owned by the joint family. The 


effect of partition is severance of status and, asa 
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consequence, each coparcener becomes entitled 
to separate possession and enjoyment of his 
share in the joint family properties. Partition by 
itself does not create a right because the right of 
a coparcener existed even before partition. It only 
brings about demarcation of his interest with a 
right to separate possession and enjoyment. It is 
therefore, not correct to state that w a 
coparcener, upon partition, gets his sha e 


joint family properties, it does not comegto him by 


survivorship. The right which to the 
coparcener is by eo, e Rule of 


Survivorship and the Pan) nly demarcates 
his share in the joi family properties. As 


observed earlier, cted heritage always 
devolves by oper; of the Rule of Survivorship 
and there x to this Rule. It has 
therefore beg a held that where a father disposes 
of ill, his interest in the joint family 
preferties in favour of his son, the properties in 
the hands of the son still retain the character of 
coparcenary property, and not self-acquired 
property." 

"I, therefore, hold that the properties to 
which Chowdappa became entitled, upon 
partition passed on to him by survivorship. I find 


no substance in the contention raised on behalf 
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of the Respondents that it passed on to him by 
reason of partition and not by survivorship." 

"In view of Section 8(1) of the Act, there can 
be no doubt that a single coparcener such as 
Chowdappa took the ancestral property, subject 
to the right to shares of female members of the 
joint family enumerated in Clauses (a), (b) or (c) 
of Section 8(1) of the Mysore Act. The Plaintiff, 


being a widow of a pre-deceased son, was d 


to a share equal to one half of the share.to which 
her husband would have been ents S 
alive [vide Section 8(1)(a) of Ke) 
therefore hold that the Plas aes 
one half of the share “Bir her husband could 


he were 
sore Act]. I 
entitled to claim 
have claimed if he ive. In the instant case 
her husband og Awe got half share in the 
properties ¿i Or between his father and 
himself, Ò? year 1946 when Chowdappa 


a coparcener. Consequently, she is 


e to 1/4th share in the suit schedule 


properties." 


Sathyaprema Manjunatha Gowda (Smt.) v. 
Controller of Estate Duty, Karnataka 
MANU/SC/ 1606/1997 : (1997) 10 SCC 684, 
"Here, we are concerned with Manjunatha Gowda 


who had obtained property at a partition with 


A gift to legal fraternity - Sridhara Babu N Advocate 





320 


coparceners. Survivorship, therefore, is the living 
of one of two or more persons after the death of 
the others having interest to succeed in the 
property by succession. The shares in the 
coparcenary property changes with death or birth 
of other coparceners. However, in the case of 
survivorship it is not of the same incidence. He 


received the property at the partition without 


there being any other coparcener. I n 
individual property and, ae N” not 


receive it by survivorship but x e of his 
status being a coparcener F indu Joint 
rothers. 


Family along with his “NO 
Under these circumstances, the conclusion 


reached by the Hi Oe that since it is by 
partition, not by vorship, Clause (d) of Sub- 
section (1) ion 8 does not get attracted, is 
not (sic) t. No doubt, the learned Counsel 
reli a Caden the judgment of this Court in 

ra Prasad v. Kempananjamma 
MANU/SC/0206/1967 : AIR 1968 SC 209 
which was also considered by the High Court in 
the impugned judgment. This Court therein has 
explained that the object of Section 8(1)(d) is to 
give a right to claim a share in the joint family 
property to all females referred to in Clauses (a) 


to (c) thereof. Merely because partition by one of 
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the coparceners under Clauses (a) to (c) is a 
condition for a class of family members entitled to 
a share in the property, it does not apply to a case 
where class of family members entitled Under 
Clause 8(1)(d) since it stands altogether on a 
different footing and, therefore, partition is not a 
condition precedent for claiming a share by a 
class of family members enumerated in Segtion 


8(1)(a) of the Act. But that principle o 


bearing to the facts in this case for the reason that 
the property held was n SS 
survivorship. NS 

Under these i eno family 


members enumerated S > oe 8(1)(d) are 


ved by 


not entitled toas the estate left by the 


deceased. Tu VO So find any illegality in the 


view take g he High Court warranting 


ne 


L Prasad v. Kempananjamma 
MANU/SC/ 0206/1967 : (1968) 1 SCR 124, 
Court by a majority judgment held: "This 
intention can only be given effect to on the basis 
that Clause (d) does not restrict itself to finding 
out females on the basis of an assumed partition 
between the last two male coparceners. It is 


significant that Clause (d) gives a right 
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independently of a partition and we do not see 
why its scope should be restricted by assuming a 


partition." 


Smt. Ramakka and Ors. v. Smt. Thanamma 
since deceased by LR, P. Srinivas and Ors. 
MANU/KA/3683/2013 : ILR 2014 Karnataka 
1335, has been taken by a Division Bench ef the 
Karnataka High Court. While construin n 


8(1)(d), the Division Bench has held: When the 


coparcenary property passes to urviving 


coparcener, provision has "TF e in Clause 


(d) of Section 8(1). This NO protecting the 
rights of females, had by: arily to give females 


the right to share J coparcenary property 
even if there be (Pe rtition at all, because, on 
passing preperty to a sole surviving 
coparcęn ere could not possibly be any 
par tig bought by the male members of the 
copardenary body. The right conferred by Clause 
(d) is, therefore, an independent right and not 
connected with the rights granted to the females 
under Clauses (a), (b) and (c). The females who 
are to get benefit are all those to whom a right to 
a share in the joint family property would have 
accrued if there had been a partition either under 


Clause (a), or Clause (b) or Clause (c). The 
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language of Clause (d) has to be interpreted as 
laying down that right to shares will vest in all 
females of the joint Hindu family who would have 
possibly received the right to a share if at any 
earlier time there had been partition in the family 
in any of the three manners laid down in Clauses 
(a), (b) and (c). It is significant that Clause (d) gives 
a right independent of a partition and its scope 
should not be restricted by assuming a p _ 
This is the correct view of the law Section 
8(1)(d), and we endorse it, Says Not in 
L. Gowramma vs. Sun Or Ors.: 


MANU/SC/0024/2016 - 6 SC 352. 


THE IMPACT OF rghStare ACT OF 1933. 


and Ors. vs. 
Narayanagowda (Dead) by L.Rs. and Ors.: 
MA uĝs 0467/2019 - (2019) 4 SCC 592 - 
he Act that is the Mysore Act of 1933 (as it 
was when it was passed) came into force on first 
day of January, 1934. 

Thus, the female owning stridhana 
property was conferred absolute powers to 
dispose of the same as also in the matter of 
enjoyment. The disposal could be by will or 


transfer inter vivos. The only limitation was the 
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law relating to guardianship would continue to 
operate during minority. Reverting back to 
Section 10 (2) (g), the property inherited by a 
woman inter alia from her husband was brought 
under the definition of stridhana. This was a clear 
expansion of a widow's rights by conferring upon 
a widow absolute right over property inherited 
from her husband being a radical departureyfrom 
the widow's estate under Hindu Law whi a 


limited estate and under which there was no such 


absolute right of disposal. ay owever a 
catch and it was this. If the YF 


by the widow and a NY a daughter son, 
then the widow's nO as Understood in Hindu 


as survived 


Law was to contin isturbed. If a daughter 
or grandson as S did not survive the 
husband, ow would get the absolute right 
notte ON Section 10(1) defining stridhana 
as meaning property of any description belonging 
t ndu female other than which she has by 
law 'only a limited estate'. Thus though Under 
Section 4, the widow would inherit in preference 
to the daughter and daughters' daughter the 
nature of the right is as contained in Section 10 
and Section 11, the effect of which we have called 


out. 
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Under the Hindu Law, a widow took a limited 
estate. She was not a trustee for the reversioners. 
She was owner of the properties. But she could 
alienate the property only for necessity or benefit 
of the estate. By the State Act, the widow's estate 
became stridhana, which by virtue of Section 11 
conferred upon her absolute right to dispose the 
property either by way of inter vivos transfer or 
will. The State Act came into force on 01.04; 4. 
When the succession opened on Ramatana dying 
in 1907, he was survived by NS widow 
Seethama and also his dau n 

OE i would 


Therefore, it is quite NOD 
not get an absolute right Under Section 11 of the 


State Act. When agli opened in this case 


nna, in fact, the State Act 


to the estate of 
was not i oN that time. The estate which 
was be y Seethama was that of a widow. 
The EN it from stand point of Hindu Law as 
applicable prior to the State Act or the provisions 
of the State Act, Seethama did not acquire 
absolute rights. As such, the right which she had, 


was the right of the Hindu widow under Hindu 


Law. 
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THE HINDU WOMEN'S RIGHTS TO PROPERTY 
ACT, 1937 


Kedar Nath Ambasta vs. Radha Shyam and 
Ors.: MANU/BH/0025/1953 - AIR 1953 Pat 81 


The Hindu Women's Rights to Property Act, 

1937 has made considerable alteration im the 

Hindu law as to the devolution of propert e 

the death intestate occurs of a Hindu géyerned by 

the Dayabhag School, or of a Hi erned by 

any other school of Hindu RY y customary 
e 


law, the widow or widows 0 ceased shall be 
entitled to succeed to property of the former 


e 
or the separate og the latter in the same 


share as a son. 


idow of a predeceased son 
and the o of a predeceased son of a 
predecęa n are also brought into the picture 
as heifs:WThe former will succeed in the same 
nşr as a son if there is no surviving son of the 
predeceased son and shall inherit in the same 
manner as a son's son if there is a surviving son 
or son's son of the predeceased son. The same 
rule 'mutatis mutandis' will apply to the widow of 

a predeceased son of a predeceased son. 
As regards a Hindu governed by any school 


of Hindu Law other than the Dayabhag school or 
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by customary law, who at the time of his death 
has an interest in a Hindu joint family property, 
the Act provides that his widow shall have in the 
property the same interest as he himself had. The 
Act further provides that any interest devolving 
on a widow under these provisions shall be the 
limited interest known as a Hindu Woman's 
estate, subject to the proviso that she shallęhave 


the same right of claiming partition as le 


owner. © 
Quoted Citations 


'Saradambal v. S. Su ‘OQ. Ayyar', 
MANU/TN/ 0200/1941 « 942 Mad 212 
was the right of a judgmenft-creditor to proceed 
against the share i er. family property of a 
judgment-debto e hands of his widow, who 


Judge po out that under Section 3, Sub- 


had cae it under the Act. The learned 


section (2) the interest taken by the widow is the 
s terest as the husband himself had, that is 
to say, she took the interest subject to the rights 
and obligations attached to that interest and, 
subject, further, to the restrictions placed on her 
powers by Section 3, Sub-section (3). By this 
latter sub-section, she took a Hindu woman's 
estate, that is to say, she was competent to 


alienate the interest only for purposes sanctioned 
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by Hindu law and the interest was liable to be 
seized in execution of decrees for the payment of 
the debts of the last male owner. To the 
contention, that, her husband having died 
undivided and his share not having been 
attached during his lifetime, the judgment- 
creditor's remedy was defeated by the rule of 
survivorship, his Lordships replied that the effect 


of the Act was that the existence of th w 


suspended the operation of theęą rule of 


survivorship. The interest O usband, 
therefore, remained in Oy WwW 
c 


attachment in execution OQ ree. 
The question in atarajan Chettiar v. 


as liable to 


Perumal Animal', TN/0180/ 1942 : AIR 
1943 Mad 246 ether an indorsee from the 
widow an > wo sons of the payee of a 
S e was entitled to maintain a suit 
on hÉ t of the promissory note without 
0) ng a succession certificate. Horwill, J. held 
that, though the widow under the Act does not 
succeed to her husband by survivorship, her 
succession is not one by inheritance so as to 
make a succession certificate necessary before 
her right could be enforced in Court. In his 


Lordship's view, the effect of Section 3, Sub- 


sections (2) and (3) of the Act is a survival of the 
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husband's persona in the wife, giving her the 
same rights as her husband had except that she 


has a limited power of alienation. 


'Satyanarayana Charlu v. Narasamma' MANU/ 
TN/0406/ 1942 : AIR 1943 Mad 708 was also 
concerned with a suit on a handnote, the plaintiff 
being the son of the promisee. The defence.was 
that under the Hindu Women's Rights to y 
Act of 1937 the widow of the promisêe became 
entitled to a half share and that,t ntiff was 
not entitled to bring the suit a 
his mother. Horwill J. r his contention. 
According to him, the. effect of the death of a 
coparcener is that 1 stands in the shoes of 
her deceased hu and, although she is nota 


who was parcener. She is a member of the 


ane as the rights of her husband 


joint family and the 'karta' of the family is entitled 
t ejon behalf of that family including her us a 


member. The suit was, therefore, competent. 


The same question arose in -- 'Kallian Rai v. 
Kashi Nath', MANU/UP/0051/1942 : AIR 1943 
All 188. The promisee Sahu Gopi Nath had died 
leaving two widows and it was contended that in 


the absence of the widows the suit was 
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incompetent. Their Lordships observed : "The Act 
was intended to give better rights to women in 
respect of property--that is the Preamble to the 
Act--but there is no indication that the Act 
intended to interfere with the established law 
relating to joint family. Whatever inroads it may 
have made on the doctrine of survivorship, it does 
not effect a, statutory severance or disruption of 
the joint family. The widow as a member t 
Hindu family is to have the same inteffest in the 
joint property as the deceased Shas and 
this devolution does not othe A the joint 


family status unless the eye herself of 


the provisions of J ion claims a 
partition. As DRN e does not do so, the 


status of a join Py du family continues and 


ee afte OP be a coparcener with the 
other s as was held in 'In re Hindu 

ww Rights to Property Act, 1937 

FE/0003/1941 (ante) at page 74 in the 
sense that the principle of survivorship no longer 
subsists it cannot be said that she is not a 
member of a joint Hindu family as long as there 
is no partition. She is therefore capable of being 
represented by the 'karta' of the family". ..... They 
held that under Section 3, Sub-section (2), the 


interest taken by the widow is that of an 
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undivided member of a joint family in the joint 


family property. 


WHO ARE REVERSIONERS UNDER HINDU 
LAW 


Gopalakrishna (D) by L.Rs. and Orsa vs. 


Narayanagowda (Dead) by L.Rs. an 

MANU/SC/0467/2019 - (2019) 4 C 592 - 
The next thing which we must > 
are the reversioners. The re AON are the 
heirs of the last full owne yo be entitled 


to succeed to the ins of*such owner on the 


n is who 


death of a widow or limited heir, if they be 
then living (as PY S of the Mulla on Hindu 
Law). The Ay the interest of reversioners is 
also disc under the same para, which is as 
foll wh) Interest of reversioners - The interest 
o reversioner is an interest expectant on the 
death of a limited heir and is not a vested interest. 
It is a spes successionis or a mere chance of 
succession within the meaning of Section 6, 
Transfer of Property Act, 1882. It cannot, 
therefore, be sold, mortgaged or assigned, nor can 


it be relinquished. A transfer of a spes 
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successionis is a nullity, and it has no effect in 


law. 


STATUS OF GRANDSON IN CODIFIED HINDU 
LAW 


Bhanwar Singh vs Puran Singh AIR 2008 SC 
1490 “S. 6 of the Hindu Succession Act, 19536, as 


it stood at the relevant time, provi or 


devolution of interest in the coparcenary 
property. S.8 of the Act lays Y general 
rules of succession that the D of a male 

D to the 


dying intestate oO 
provisions of the Chapter aS specified in clause 


(1) of the Schedule. Schedule appended to 
the Act, natural nd daughters are placed in 
Class-I hei grandson, so long as father is 
alive, ha been included. 8.19 of the Act 
pro ids at in the event of succession by two or 
heer, they will take the property per capita 
and not per stirpes, as also tenants-in-common 


and not as joint tenants.” 


SPECIAL LAW WILL PREVAIL OVER GENERAL 
LAW 


A gift to legal fraternity - Sridhara Babu N Advocate 





333 


Jose Paulo Coutinho vs. Maria Luiza Valentina 
Pereira and Ors.: MANU/SC/1257/2019 - 2019 
(12) SCALE 338 It is a well settled principle of 
statutory interpretation that when there is a 
conflict between the general law and the special 
law then the special law shall prevail. This 
principle will apply with greater force to special 
law which is also additionally a local lawaThis 
judicial principle is based on the latin m 


generalia specialibus non derogant, i.@, general 


law yields to special law shoul erate in 
the same field on the same iy t. Reference 
i 


may be made to the en s Court in R.S. 
Raghunath v. State of rnataka and Ors. 


MANU/SC/0012/1 f (1992) 1 SCC 335, 
Commercial T cer, Rajasthan v. Binani 
Cements Lt Ors. MANU/SC/0121/2014 : 
(2014) 8 19 and Atma Ram Properties Pvt. 
Ltd N The Oriental Insurance Co. Ltd. 


MANŠC/ 1539/2017 : (2018) 2 SCC 27. 


THE PRINCIPLES STILL RULING THIS DAY 


Haribhau Baliram vs. Hakim S/o Karim and 
Ors.: MANU/NA/0033/1949 - AIR 1951 Nag 
249 - Under the Mitakshara, a father as a karta 


of the family cannot exercise any greater power 
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over coparcenary property than any other 
manager. He can make no disposition of the 
property which will prejudice his sons unless he 
obtains their assent, if they are able to give it or 
unless there is some well established necessity or 
moral or religious obligation to justify the 
transaction. 


The test to determine the binding character 


of an alienation is, therefore, eithe ly 


necessity or benefit or an dispa e act of 


duty. O 
A transaction dictated mote than 


considerations of ag or gain 


of the manager cannot A biħding on the family. 


The right to or impeach any 


r 

unauthorised ali S by a coparcener be he 
the mana sO er or another coparcener is 
inherent rer member of the coparcenary 
body. 

lease does not cease to be an alienation 
under Hindu law because it is not permanent. 
Since what is necessary and beneficial to the 
family has to be judged by reference to all the 
circumstances of the transaction, the duration of 
the lease may not be altogether relevant in 


judging its binding nature on the family. But the 
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duration of the lease cannot alter the principles 
which determine the validity of an alienation. 

It cannot be assumed in every case, 
irrespective of the circumstances of a family, that 
lands cannot be dealt with more profitably by the 
family itself or by the father or the manager with 


the help of servants. 


INSANITY OF COPARCENER UNDER ENDL 


LAW > 


Kumar Ratneswari Nandan and Others 


vs. Rai Bahadur Bha ran Singh and 
Others - FEDERAL Oo - 1949 - 50 F.C.R. 


715: AIR 1950 142 - MANU 
/FE/0032/194 dges) - 

FACTS OF, SE:- A Hindu family governed 
by the Mi hara law and living in the United 
Provi ‘Nonsisted of two brothers, A and B. The 
y r brother B became insane in 1859 when 
he was about 16 years of age and was adjudicated 
a lunatic in 1874 under the Lunacy Act of 1858. 
The manager who was appointed under the Act 
took exclusive possession of one half share in the 
joint family properties to which B was entitled 
under the law as it was then understood in the 


United Provinces, without any objection A's part. 
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The Court of Wards assumed management of B's 
share from the manager. The other half share 
which was in A's possession was placed under the 
management of the Collector to satisfy decrees 
obtained against A by his creditors. Between the 
years 1882 and 1892 the whole estate was 
partitioned under the U. P. Land Revenue Act into 
two separate mahals. In 1897, A and his somsold 
their half share to B and the entire es s 
thenceforth managed by the Court of@QWards on 
behalf of B and after B's death i won behalf 
of his widow C until 1920 w ey handed it 
over to C. All the properti after continued 
to be in the exclusive possession of C and persons 
claiming under rene in 1903, and hit son's 


succeeded to his estate in 


1924 a Oe instituted a suit in 1936 
against) endants who claimed under C, for 


daughter's sons 


pos esio of the entire estate alleging that since 
ane, there could be no disruption of the 


joint family and on B's death the entire estate 
vested in A by survivorship. They also alleged that 
B's marriage with C was not valid in law as B was 
a lunatic at the time of his marriage. 

As per three Judges majority it is held as 


follows:- 
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(i) that the right which B had acquired on his 
birth in the joint family property under 
Mitakshara law was not extinguished by his 
supervening, insanity; 
(ii) that B's insanity could' not in any way deprive 
A of the right which he, as a coparcener had, to 
disrupt the joint status of the family by an 
unequivocal declaration of his intention to do so; 
(iii) that a declaration of intention n ot 
necessarily be by word of mouth but may be 
inferred from conduct; 
(iv) that the declaration of the Q of A and B 
in 1874 and the subsequ wwtSion of the family 
property into two definite shares and the separate 
by each, of his own 
share after that d the subsequent conduct 
of the parfi¢s Nestablished beyond doubt the 
complete ption of their joint status; 
(v) thie estate which was vested in B at the 
ti his death was not joint family estate but 
B's separate property which devolved at his death 
on his widow C; 
(vi) that B's marriage with C was not invalid as 


the lower courts had concurrently found that 


even though B had been adjudicated lunatic, he 


was not at the time of the marriage ceremony 


incapable of understanding that he was accepting 


A gift to legal fraternity - Sridhara Babu N Advocate 





338 


as his wife and contracting a marriage, and the 
plaintiffs were not therefore entitled to succeed. 
Observations of Judges:- 

A sane coparcener is not prevented by any 
rule of law from giving a share to an insane 
coparcener in a partition of the joint family 
properties between them, even though the latter 
may not be entitled to claim a share as a matter 
of right, and if a share is so allotted to th e 
coparcener he would acquire a AY to the 


properties given to him even Ao, any law 


of limitation. Q 
Even though "ND S a sacrament 


under the Hindu law, acc nce of the bride by 
the bridegroom is essential part of the 
ceremony, and aff iage would be invalid if the 
bridegroom EL to such an extent that he 
was not e of understanding the ceremony 
of cap g the bride and assenting to the 
1 

After quoting ancient Hindu Texts 
regarding the subject with below citations 
court says:- 

In Muthusami Gurukkal v. Meenammal, 
43 Mad. 464: (A.I.R 1920 Mad. 652),. Seshagiri 
Ayyar J. observed that if the disqualification was 


not congenital, the old lawgivers, by providing for 
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maintenance, did not intend to deprive the heir of 
his inheritance but only to provide for his share's 
management during incapacity. 

Quoted texts of Mitakshara have been 
examined in detail in the Madras High Court. In 
Venkateswara v, Mankayammal, 69 M.L.J 410: 
(A.I.R 1935 Mad. 775). Varadachariar J. 
expressed the view that there could @e a 
coparcenary even if the family consists o e 
father and an insane son only and thæđțthe sane 
member can disrupt the joint st ording to 
him in such a case, it could F Said that the 


insane was not in any se parcener. There 
is a dormant coparcenership in the disqualified 


r 
coparcener and < is no reason why a 


severance of st 


would put an end to the 


be denied is was based on the well-established 


right of Op n by survivorship should then 
principle that an interest once vested cannot be 
diweSted with a law to justify such result. 

In Amruhammal v. Vallimayit Ammal. 
MANU/TN/0059/ 1942 : I.L.R. (1942) Mad. 807 
:(A.I.R 1942 Mad 693.(F B)) a Full Bench of that 
Court after a review of the texts held that even a 
congenital idiot has the status of a coparcener 


under the Hindu law, notwithstanding that he is 


excluded from the enjoyment of his share He is 
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described as a co-sharer but not a co-enjoyer. The 
affliction prevents him from enjoying his right 
while the affliction lasts. 

A coparcener gets his right in the 
coparcenary property by birth and there appears 
nothing in the texts quoted above irrevocably to 
extinguish that right on a supervening insanity. 
On the other hand, the texts show that h 
such a person may not have a right to a share or 
claim a partition when another arcener 
disrupts the joint family statu ch right is 
given to him on the no’ g cured. It is 

s 


further clear that the son uch a disqualified 


person are not exclu rom taking a share in 


the coparcenary OS. rty. The text, providing for 
the p 


the reopeniņg 


artition on the insane being 
cured, ae hows that his rights remain in 
aban are not irrevocably lost in the case 
‘mre ening insanity. 

Wh he law says at present:-! 

1. Under Hindu succession Act 1956 section 28 - 
No person shall be disqualified from succeeding 
to any property on the ground of any disease, 


defect or deformity, or save as provided in this 


Act, on any other ground whatsoever. 


1 Collected from present texts 
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2. Under Hindu Marriage act 1955 section 5 both 
party to marriage who is subjected to recurrent 
attacks of insanity or epilepsy or neither party is 
incapable of giving valid consent to it in 
consequence of unsoundness of mind or though 
capable of giving a valid consent, has been 
suffering from mental disorder of such a kind or 
to such an extent as to be unfit for marriage and 
the procreation of children. These cont RN 
looked down under law and not made %oid. They 
are not prohibited also. But 

ground of proved insanity prov 

3. Under Hindu adoptio aintenance act 
1956 only person who/ Ng been declared by 
competent court as nd mind cannot take in 
adoption. There 4 provision to take unsound 
mind pers 


4. There ovisions under Mental Health Act, 


198 KN dminister and appoint gaurdian for 


I i¢ and unsound mind persons properties. 

5. Hindu Inheritance (Removal of Disabilities) Act, 
1928 (Central Act XII of 1928) --this was altered 
for its Section 2 enacted : "Notwithstanding any 
rule of Hindu law or custom to the contrary, no 
person governed by Hindu law, other than a 
person who is and has been from birth a lunatic 


or idiot, shall be excluded from inheritance or 
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from any right or share in joint family property by 
reason only of any disease, deformity or physical 


or mental defect." 


What medical Jurisprudence books say on 
lunatic description:- 

Modi in his book on Medical Jurisprudence, 19th 
Edition at page 388 classified ntal 


defectiveness as falling chiefly under thre s 
known as idiocy, imbecility O feeble- 


mindedness, (OQ 
Dealing with idiocy, he TF : "This is a 
the defective 


congenital condition NO 
development of the mental faculties. All grades of 


this condition exis the helpless life mere 
vegetable orga to one which can be 
compared yfi e life of young children, as far 
as menta elopment is concerned. An idiot is 
wanti merely and willpower, is devoid of 
e 19ns, has no initiative of any kind, is unable 
to fix attention any subject and "is unable to 
guard himself against common physical dangers". 
He is usually quiet, gentle and timid, though he 
can be easily irritated. He cannot express himself 
by articulate language, but he may be able to 
make himself understood by certain signs, cries 


or sounds. In some cases he is able to recognise 
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his relatives, and learn with great difficulty. He is 
usually filthy in his habit and had no concern as 
to what he eats or drinks. He is very often 
depraved in morals, and is sometimes cruel to 
weaker children as well as animals. There is 
always some bodily deformity or peculiarity, such 
as a small (Microcephalic), large (Microcephalic, 
hydrocephalic) or misshapen head, cleft or highly 
arched palate, irregularly set teeth, d 
tonsils, adenoids, curved bones etc". 

Dealing then with imbecility, ND ved : 
"This is a minor form of idioc may or may 
not be congenital. Imbeei e "incapable of 
managing themselves 2 affairs or in the 
case of children, of taught to do so,". They 
are able to sp ough their command of 


language i efy poor. Their memory is very 


feeble. ,I e cases it is highly developed, 
tho A the intellect. They can mechanically 


répéat) without any mistake what is taught to 
them, but cannot understand its meaning. They 
are easily roused to passion, and may 
consequently become dangerous. They commit 
theft or even murder. Owing to their repulsive 
manners and habits it is not possible to associate 
with them, but with a little patience and 


perseverance they can be taught to dress 


A gift to legal fraternity - Sridhara Babu N Advocate 





344 


decently, to eat properly and to control their 
animal instincts." 

Dealing then with feeble-mindedness, Modi 
observed: "Under the Mental Deficiency (England) 
Act, 1913 feeble-minded persons or mornes are 
defined as persons in whose early age mental 
defectiveness not amounting to imbecility, yet so 
pronounced that they require care, superwision 
and control for their own protection, o e 
protection of others, or, in the case children 


that they by reason of such defect s appear 


to be permanently incapable ve iving proper 
d 


benefit from O, inary schools. 
Feeble-minded individuals “do not as a rule, 


i 
present bodily d Oies and stigmata of 


degeneration, a often capable of making 


their own Jig though they lack in initiative 
and P 


perso Nave. develop various or criminal 


any work of responsibility. Such 


emsities, especially of a sexual nature, and 
are apt to commit assaults or even murders, as 
are incapable of restraining their impulses." 
Taylor in his Principles and Practice of 
Medical Jurisprudence Volume-I, 11th Edition 
at page 545 stated that sanity must be 
presumed, and insanity proved to the satisfaction 


of a Judge, before it can be legally accepted. He 
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classified mentally defective persons as idiots, 
imbeciles and feeble-minded persons. Under the 
heading idiots, imbeciles or feeble-minded 
persons, he described all these three exists from 
birth or from an early age, mental defectiveness 
of varying degrees as stated by him. The definition 
of idiot as made by Taylor is clear that idiocy is 
not always congenital. It can be either congenital 
or the mental defectiveness may set in n 
early age. True, Modi has described idiocy as a 
congenital condition, but in ragot 


expressed by Modi runs monty. 
by Taylor. The dictionary 


€ opinion 
at expressed 


have described 


idiocy as a necessary gemital condition but in 
Osetinition runs counter 


so defining the om 
to the views exp by Taylor in his Principles 


and renege Jurisprudence. 


ERITANCE 


SI ae HALF SISTER IN OLD HINDU LAW 


Sahodra, Musammat vs. Ram Babu - PRIVY 
COUNCIL : MANU/PR/0018/1942 - (1943) 1 
MLJ 180 - 

The Hindu Law of Inheritance (Amendment) Act 
of 1929 - The Act is described as, "An Act to alter 


the order in which "certain heirs of a Hindu male 
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dying intestate are entitled to "succeed to his 
estate," and the preamble is, "Whereas it is 
"expedient to alter the order in which certain 
heirs of a "Hindu male dying intestate are entitled 
to succeed to his "estate." As the object of the Act 
is thus to alter the order of succession of certain 
persons therein mentioned, it is desirable to 
examine how the law stood with reference togtheir 
rights of succession before the Act, and h e 
rights have been altered by it. Before tle Act the 
only females recognized as hieirs SS 

law, except in Bombay and M A0) 
widow, (2.) the daughter, mother, (4.) the 
father's mother, (5.) the father's father's mother. 


e Hindu 


were (1.) the 


Accordingly, "a Ç daughter, daughter's 


daughter and "--the first three persons 
mentioned,i ct--were not heirs at all, except 
in the pre cies of Bombay and Madras, where 
the fist two of them ranked as bandhus. In 
B y, the third, a "sister " is expressly 
mentioned as an heir in the Mayukha; though not 
expressly mentioned as such in the Mitakshara, 
her right as an heir has long since been 
recognized. A sister is recognized as a gotraja 
sapinda both in the Mayukha and in the 
Mitakshara. In Madras, she was recognized as 


entitled to succeed as bandhu but only after the 
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male bandhus. A _ "sister's son ranked 
everywhere as a bandhu before the Act. ..... Under 
the Act, all the above-mentioned four persons, "A 
"son's daughter, daughter's daughter, sister and 


sister's son " are ranked as heirs in a specified 
order of succession, and placed next after a 
father's father and before a father's brother, thus 
enabling them to inherit with gotraja sapigdas. 
The Act came into force on February 

When it began to be enforced the koJ arose 


in certain courts in India. ....... 


regard to the language of 


provisions of the Act w 
persons who were O heirs under the 


Mitakshara law, RS o those of the specified 


persons who O ot heirs before the Act, 
because theMCtNit was said, was merely intended 
to alter Ore in which persons already 
rec e@ as heirs would succeed and not to 
Cc eynew heirs. The heading and preamble of 
the Act do not accurately summarize its 
provisions, but having regard to the language of 
Section 1, Sub-section 2, of the Act which says 
that "it applies only to persons who, "but for the 
passing of the Act, would have been subject to 
"the law of the Mitakshara in respect of the 


provisions herein "enacted, . .. ." the courts 
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concluded, and in their Lordships' view rightly, 
that it would apply to the persons specified so as 
to constitute them heirs even in those provinces 
where they were not heirs according to the 
prevailing view of the law of the Mitakshara. 

It will thus be seen that the Act has 
amended and altered the old order of succession 
in Hindu law. It affects all Hindus governed by the 


Mitakshara. Hence it appears to their 


enactment in the sense in whi are used in 


the Mitakshara law. ....... ~Q 
In the law of the„Mitakshara the principle 


is fundamental t Oe primary test on all 


questions of inh ce is propinquity in blood. " 


next 


belongs." 


nu, 9.187.) Applying this basic 


To the "¢ tXsapinda the inheritance 


principle “of succession, the Hindu law gives 
pref€rence to the whole-blood over the half-blood. 
As applied to brothers, the rule is thus stated in 
the Mitakshaia, ch. 2, Section 4, vv. 5 and 6. 
These run as follows: (5.) "Among brothers, such, 
as are of the "whole-blood, take the inheritance in 
the first instance, under "the text ....' To the 


m 


nearest sapinda, the inheritance next "' belongs.' 


Since those of the half-blood are remote through 
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"the difference of the mothers." (6.) "If there be no 
uterine "(or whole) brothers, those by different 
mothers inherit the "estate." 

In Garuddas v. Laldas (1933) L.R. 60 I.A. 
189, the Board held that "the Mitakshara, ch. 2, 
Section 4, vv. 5 and 6, states a principle with 
regard "to the preference of the whole-blood to the 
half-blood " applicable to all sapindas in thegame 


degree of consanguinity." 


In Jatindra Nath Roy v. Nagendr&Nath Roy 
(1931) L.R. 58 I.A. 372, which w between 
bandhus, it was held that 1p indu family 


governed by the Benares s9 the Mitakshara 
law the father's half-sister's Sons have preference 


as heirs over the Oo. sister's sons. In the 
course of the ju t their Lordships observed, 

InG a ai v. Kesri (1915) L.R. 42 LA. 
177, 134, laid "down that 'having regard to 
the efal scheme of the " Mitakshara the 
pref€rénce of the whole-blood to the half-"'blood 
is confined to members of the same class, or to 
use '"the language of the judges of the High Court 
in Suba Singh v. Sarafraz Kunwar (1896) I.L.R. 
19 A. 215 to sapindas of the same degree of " 
descent from the common ancestor L.R. 58 I.A. 
375. In their Lordships' opinion, the principle of 


the decision applies equally in the case of 
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bandhus, not descended from a common 
ancestor but claiming merely on the basis of 
propinquity. 

Again the Mitakshara (ch. 2, Section 4, vv. 
5 to 7) definitely prefers a half-brother to the son 
of a full brother: see Krishnaji Vyanktesh v. 
Pandurang (1875) 12 Bom. H.C. 65. 

It follows that the law of the Mitakshara 


recognizes no difference between rela of 
whole-blood and those of half-blood, which would 


include sisters and half-sister , except 


when there is a competition F i 


This has been "NO and acted upon 
as a general principle of Hindu law by the Lahore 


High Court in Gur itta v. Jiwani (1937) A.LR. 
(Lah.) 11, in whi as held that a half-sister's 
son is an aecording to its general principles. 
There is ing in the Act itself to show that the 


inte Mon of the word " sister" as including a 


ister " sanctioned by the Mitakshara, is 
contrary to its intention, either express or 
implied. 

In Lion Mutual Marine Insurance 
Association v. Tucker (1883) 53 L.J. (Q.B.) 185, 
189 Brett M.R. observed: " It is, I consider, a well 
settled rule that in "construing a statute or a 


document it is not right to follow "merely the 
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words of the statute or document, taking them " 
in their ordinary grammatical meaning: but it is 
necessary "also to apply those words to the 
subject-matter dealt with "in the statute or 
document, and then to construe them with 
"reference to that subject-matter, unless there is 
something "which compels one not so to construe 
them. The rule is, " I think, that the ordinary 
meaning of the words used in the h 


language must be applied to the O 


"under consideration." OQ 
In their Lordships' opinigAtHE term "sister 


"in the Act would includ - 3 sister, i.e., a 


sister by the same O even though the mother 


be different, but ca e extended beyond that 
to include one w, s not the same father. 

It is tê as an objection that the full 
sister an half- sister must take together if 
the N ister" in the Act; includes a half-sister; 
b is too rigid a view. On ordinary principles, 
the difficulty will not arise; for, although as 
recognized under the Mitakshara, a sister will 
include a half-sister, the latter will take the 
inheritance only when there is no full sister to 
claim it. 


If the term "sister " in the Act includes a 


half-sister, then it must be held by parity of 
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reasoning, that the term "sister's "son" would 
include a half-sister's son. 

Nagpur High Court in its Full Bench 
decision in Amrut v. Thagan, Mst. I.L.R. [1938] 
Nag. 115 held that " a half-sister who is a child of 
the same father is an heir under "the Hindu Law 
of Inheritance (Amendment) Act of 1929. "The 


word ' sister ' includes a sister by the same father 


even "though the mother be different." rt 
proceeded on the view that under the Act a sister 
is an heir in all the province NY, the 
Mitakshara law applied, t Ooa be 

van of Hindu law, 


interpreted according to NO 
of which it forms part, and tħat as a general rule 


the law of the shara recognizes no 
distinction betw e full-blood and the half- 
blood exc 1M a competition inter se. The 
learned, j S pointed out that as a sister 
succeeds *as a father's daughter, a half-sister 
h the same father is an heir if the sister 
would be an heir. The same court has also held 
that a half-sister's son is in the line of heirs, and 
that a "sister's "son" in Section 2 of the Act would 
include a_ half-sister's son: see Skankar v. 


Raghoba (1938) A.I.R. (Nag.) 97. 
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DEDICATION OF PROPERTY RELIGIOUS OR 
CHARITABLE PURPOSE UNDER HINDU LAW 
EXPLAINED 


Maharani Hemanta Kumari Debi vs. Gauri 
Sankar Tewari - PRIVY COUNCIL - 
MANU/PR/0092/1940 - 1941 (43) BomLR 777 
- Under Hindu law, the dedication of prop 

religious or charitable uses may be co or 
partial. In the absence of a formal arid express 
endowment evidenced by deed o tion, the 
character of the dedicatio, n only be 
determined on the basi ney nn of the 
institution and the co ir the founder and his 


heirs. Partial dedic ay take place not only 


where a mere a created in favour of an idol 
or other re ew ject, but also where the owner 
retains,t operty in himself and grants the 


co ni or part of the community an 


e nt over it for certain specified purposes. 
Under Hindu law in the usual case of 
complete dedication made to an idol the property 
ceases altogether to belong to the donor and 
becomes vested in the idol as a juristic person. 
Complete relinquishment by the owner of his 
proprietary right is by no means the only form of 


dedication known to the law and is very different 
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from anything that can ordinarily be inferred from 
the public user of a highway. From the standpoint 
of the Hindu law it is not essential to a valid 
dedication that the legal title should pass from 
the owner nor is it inconsistent with an effectual 
dedication that the owner should continue to 
make any and all uses of the land which do not 
interfere with the uses for which it is dedicated. 
Whether the property be charged with a of 
money for the worship of an idol or be\subjected 
to a right of limited user on the e public, 
it descends and is alienable i rdinary way, 
the only difference being were with the 
charge upon it. 

The land or o operty of a bathing ghat 
on the banks of nges at Benares dedicated 


to sucha , 1s dedicated to an object both 


religious of public utility, notwithstanding 
that it be: dedicated to any particular deity; but 


f uch dedication it cannot be at once 
concluded that in any particular case there has 
been a dedication in the full sense of the Hindu 
law which involves the complete cessation of 
ownership on the part of the founder and the 
vesting of the property in the religious institution 


or object. 
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The river bank at Benares is a sacred and 
historical spot with a powerful claim to the regard 
of a pious Hindu; but the practice of bathing in 
the Ganges is not in general so directly connected 
with the worship of a particular deity that nothing 
short of complete dedication would be 
appropriate for a public bathing ghat. The 
character of the use to be made of the bankadoes 


not require it. Nor does the public right o or 


purposes of bathing take its origin ~~. from 


an immediate and express a dication; 
rather does it begin by acts O which are 
acquiesced in by the own property who in 
due course makes provision“tor the public needs 
as an act of charity 


The ghati enares as members of a 


class have clstomary right to claim exclusive 


possessiog Sprortions of a public bathing ghat by 
pla ing p tforms or canopies over them in order 
hk on their profession. No individual ghatia 
can have any right by custom to exclusive 
possession of any parts of the ghat either by 
prescription or lost grant. 

A right to stand, sit or squat on a ghat for 
the purposes of exercising the profession of 


ghatias may be acquired by consent of the owner 


of the ghat. 
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It is the usual but not correct practice to 
order "that the plaintiffs suit as prayed be 
decreed" without formally stating the terms of the 
various orders, declarations and injunctions 
which the Court is granting. 

There was a ghat on the bank of the river 
Ganges as it flowed past the city of Benares, 
which the plaintiffs predecessor had purchased 
and rebuilt in the year 1814. No s 
dedication of the ghat to the public was\proved by 
the production of a deed of. Son or 
otherwise. No manager was e Neca nor 
was it shown that the plai er predecessor 


d as owners whenever 


had purported to act a intendent, sebait or 
Ge 


mutawalli. They we 
there was disr AN the ghat, which they 


repaired at We own expense. They closed it to 
bathers Ope occasions and levied tolls on 
the epers of shops at festivals. Their 
exp€nditure on the ghat often exceeded their 
receipts and they never wished to make a profit 
from the tolls. There was evidence as to 
agreements taken form ghatias upon nearby 
ghats:- Held: That the above evidence pieced 
together showed that the plaintiff had a 
proprietary right in the ghat and the soil 


underneath it. 
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A bathing ghat on the banks of the Ganges 
at Benares is a subject-matter to be considered 
upon the principles of the Hindu law. If dedicated 
to such a purpose, land or other property would 
be dedicated to an object both religious and of 
public utility, just as much as is a dharamsala or 
a math, notwithstanding that it be not dedicated 


to any particular deity. But it cannot fronąthis 


consideration be at once concluded tha’ y 
particular case there has been a SS, in the 
full sense of the Hindu law "O lves the 


complete cessation of maty 


the founder and the ND property in the 
religious institution or object. There may or may 


the part of 


not be some presu arising in respect of this 
from particular stances of a given case, 
but, in t nce of a formal and express 
endowme idenced by deed or declaration, the 
ch ade of the dedication can only be 
kea on the basis of the history of the 
institution and the conduct of the founder and his 
heirs. That the dedication of property to religious 
or charitable uses may be complete or partial is 
as true under the Benares as under the Bengal 
school of Hindu law. Partial dedication may take 


place not only where a mere charge is created in 


favour of an idol or other religious object, but 
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also, as Mr. Mayne in his well-known work was 
careful to notice, "where the owner retained the 
property in himself but granted the community or 
part of the community an easement over it for 


certain specified purposes" 


Vidyawati and Ors. vs. Ram Janki and Ors.: 


MANU/UP/2850/2019 > 


What is Dharmasala? j 
33. A popular form of aritable 


i 
trust is the institution conyers 


The expression a es a rest house 


and it 'corresponds to what f8 known as choultry 
object of which is to 


in Southern ao 
provide rest and imes food to travellers and 


itinerant cétics. Thus, dedication for 
Dharmas) a charitable object. 


cation of property for charity. 
In Pratap Singh Ji N. Desai v. Deputy Charity 
Commissioner Gujarat and another, 
MANU/SC/0834/1987 : 1987 (supp) SCC 714 
(para 8) Hon'ble Supreme Court held that 
"Endowment" is dedication of property for 
purposes of religion or charity having both the 


subject and object certain and capable of 
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ascertainment. Dedication need not always be in 
writing and can be inferred from the facts and 
circumstances appearing. The property so 
dedicated to a pious purpose is placed extra- 
commercium and is entitled to special protection 
at the hands of the Sovereign whose duty is to 
intervene to prevent fraud and waste in dealing 


with religious endowments. 


In Menakuru Dasaratharami AY. and 
another v. Duddukuru Subba 
MANU/SC/0098/1957 : AI SCR 797 


others, 


(Para 5), Hon'ble Supre considered the 
requirement of lore to charity by 


instrument or gran eld as under: "5. The 
principles of Law applicable to the 
considerati questions of dedication of 
property rity are well-settled. Dedication to 
charity.néed not necessarily be by instrument or 
g .)It can be established by cogent and 
satisfactory evidence of conduct of the parties and 
user of the property which show the extinction of 
the, private secular character of the property and 
its complete dedication to charity. On the other 
hand, in many cases Courts have to deal with 
grants or gifts showing dedication of property to 


charity. Now it is clear that dedication of a 
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property to religious or charitable purposes may 
be either complete or partial. If the dedication is 
complete, a trust in favour of public religious 
charity is created. If the dedication is partial, a 
trust in favour of the charity is not created but a 
charge in favour of the charity is attached to, and 
follows, the property which retains its original 
private and secular character. Whether not 
dedication is complete would natural a 
question of fact to be determined in SY case in 


the light of the material ter in the 


document. In such cases it is S a matter of 
ascertaining the true men) the parties; it is 
obvious that such wey ust be gathered on 


a fair and reaso construction of the 
document consi as a whole. The use of the 
word "trust' stee" is no doubt of some help 
in dete such intention; but the mere use 
of s cif Nerds cannot be treated as decisive of the 

ey. Is the private title over the property 
intended to be completely extinguished? Is the 
title in regard to the property intended to be 
completely transferred to the charity? The answer 
to these questions can be found not by 
concentrating on the significance of the use of the 
word "trustee" or "trust" alone but by gathering 


the true intent of the document considered as a 
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whole. In some cases where documents purport 
to dedicate property in favour of public charity, 
provision is made for the maintenance of the 
worshipper who may be a member of the family of 
the original owner of the property himself and in 
such cases the question often arises whether the 
provision for the maintenance of the manager or 
the worshipper from the income of the property 
indicates an intention that the propert d 
retain its original character and shouldwmerely be 


burdened with an obligation i r of the 


charity. If the income of OF property is 
fo 


substantially intended to O r the purpose 
of the charity and only an insignificant and minor 


portion of it is Xa to be used for the 


rshipper or the manager, it 


maintenance of 
may be po a take the view that dedication 
is compl¢te.) f, on the other hand, for the 
mai t@eabce of public charity a minor portion of 
t me is expected or required to be used and 
a substantial surplus is left in the hands of the 
manager or worshipper for his own private 
purposes, it would be difficult to accept the theory 
of complete dedication. It is naturally difficult to 
lay down a general rule for the solution of the 


problem. Each case must be considered on its 
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facts and the intention of the parties must be 


determined on reading the document as a whole." 


In Kuldeep Chand and another v. Advocate 
General to Government of H.P. and others, 
MANU/SC/0128/20038 : (2003) 5 SCC 46 (paras 
21, 38, 40, 42) Hon'ble Supreme Court explained 
the dedication of properly for charitable pusgpose 
and held as under: "21. It is beyond an e 
that a Hindu is entitled to dedicate hig property 
for religious and charitable me 


even no instrument in writi 


herefore 
ecessary. A 


Hindu, however, in the ev 


a charitable institution bre express his purpose 
r 


and endow it. Su 
specified. For P purpose of creating an 
i 


endowment$ 


pose must clearly be 


s necessary is a clear and 
unequiyo anifestation of intention to create a 
tru næ vesting thereof in the donor and 
a as trustees. Subject of endowment, 
however, must be certain. Dedication of property 
either may be complete or partial. When such 
dedication is complete, a public trust is created 
in contradistinction to a partial dedication which 
would only create a charity. Although the 
dedication to charity need not necessarily be by 


instrument or grant, there must exist cogent and 
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satisfactory evidence of conduct of the parties and 
user of the property, which show the extinction of 
the private secular character of the property and 
its complete dedication to charity. (See Menakuru 
Dasaratharami Reddi v. Duddukuru Subba Rao, 
MANU/SC/0098/1957 : AIR 1957 SC 797). 

38. A dedication for public purposes and for 
the benefit of the general public would inyolve 
complete cessation of ownership on th of 


the founder and vesting of the propeftty for the 


religious object. In absence al and 
express endowment, the ter of the 
dedication may have to oe 

basis of the history Be institution and the 


rmined on the 
conduct of the fo and his heirs. Such 
dedication may (Py Se compete or partial. A 
right of ea erin Orv a community or a part 
of the yc nity would not constitute such 
dedic A the owner retained the property 
fi umself. It may be that right of the owner of 
the property is qualified by public right of user 
but such right in the instant case, as noticed 
hereinbefore, is not wholly unrestricted. Apart 
from the fact that the public in general and/or 
any particular community did not have any right 
of participation in the management of the 


property nor for the maintenance thereof any 
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contribution was made is a matter of much 
significance. A dedication, it may bear repetition 
to state, would mean complete relinquishment of 
his right of ownership and proprietary. A 
benevolent act on the part of a ruler of the State 
for the benefit of the general public may or may 
not amount to dedication for charitable purpose. 

40. Undoubtedly, bequests for construction 
of a Dharamsala will be for a charitable e. 
It is not necessary that the propertie@must be 


dedicated to any particular “x what is 


essential is complete dedicati a charitable 
purpose. Such dedicatio e made to an 
object both religious and of public utility. 

42. When a ation to a charity is 
sought to be ished in absence of an 


instrumen nt, the law requires that such 


dedicatio established by cogent and 
sati akid evidence of conduct of the parties and 


u the property which show the extinction of 
the private secular character of the property and 
its complete dedication to charity. It must be 
proved that the donor intended to divest himself 
of his ownership in the dedicated property. The 
meaning of charitable purpose may depend upon 


the statute defining the same." 
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In Pragdasji Guru Bhagwandasji v. 
Ishwarlalbhai Narsibhai 
(MANU/SC/0072/1952 : AIR 1952 SC 143) the 
Apex Court held that, a suit under Section 92 of 
C.P.C. is of a special nature, which presupposes 
the existence of a public trust of religious or 
charitable nature. Such suit can proceed only on 


the allegation that there is a breach of such¢rust 


or that directions from the court are nece or 


the administration thereof, and it must pray for 
one or other of the reliefs "O 
mentioned in the section. Q 

In R. Venugopala sa v. Venkaiarayulu 


ecifically 


Naidu Charities ( SC/0433/1989 : AIR 
1990 SC 444) Wy ex Court held that, a suit 
under n of C.P.C. is a suit of a special 


nature fo protection of public rights in the 


pu jo t sts and charities. The suit is 
fuiadamentally on behalf of the entire body of 
persons who are interested in the trust. It is for 


the vindication of public rights. 


In Swami Shankananand v. Mahant Sri 
Sadgum Samanad (MANU/SC/2497/2008 
(2008) 14 SCC 642) the Apex Court held that, 


Section 92 of C.P.C. provides for special power of 
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the Court in regard to public trusts both 
charitable and religious and in a case of this 
nature, the judiciary exercises the jurisdiction of 


parens patriae. 


In Raje Anandrao v. Shamrao (MANU/SC/0356 
/1961 : AIR 1961 SC 1206) the issue that arose 
for consideration before the Apex Court waseas to 
whether there is anything in Section 92 rE a 


which militates against providing a use ina 


Scheme framed thereunder for i cation by 


an application to the Court og the Scheme. 


The Apex Court held NO section (1) of 
Section 92 of C.P.C. proyides*tor setting a Scheme 


and if a suit is bro O this purpose it has to 
comply with the fA rements of sub-section (1); 
but where suit has been brought and a 
Schemę en settled, there is nothing in sub- 
section, (2) of Section 92 which would make it 
il or the Court to provide a clause in the 
Scheme itself for its future modification. All that 
sub-section (2) provides is that, no suit claiming 
any of the reliefs specified in sub-section (1) shall 
be instituted in respect of a trust as is therein 
referred to except in conformity with the 
provisions of that sub-section. This sub-section 


therefore does not bar an application for 
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modification of a Scheme in accordance with the 
provisions thereof, provided such a provision can 
be made in the Scheme itself, under sub-section 
(1) the Court has the power to settle a Scheme. 
That power is comprehensive enough to permit 
the inclusion of a provision in the Scheme itself 
which would make it alterable by the Court if and 


when found necessary in future to do so. .@...... 


Section 92 of C.P.C. certainly comes to d 
when a decree is passed therein, ‘Sy. the 


settlement of a Scheme for the vy ration of 
the trust. But there is nothing 2 prevents the 
me under sub- 


Court, which can settle Q 
section (1) of Section 92, frony making the Scheme 


elastic and provid ts modification in the 

es not affect the finality of 
the decree; at it provides is that where 
necessity s a change may be made in the 


ma ne 0 administration by the modification of 
rene If the Scheme is amended in 
pursuance of such a clause in the Scheme it will 
not amount to amending the decree. The decree 
stands as it was, and all that happens is that a 
part of the decree which provides for management 
under the Scheme is being given effect to. It is 
both appropriate and convenient that a Scheme 


should contain a provision for its modification, as 
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that would provide a speedier remedy for 
modification of the manner of administration 
when circumstances arise calling for such 
modification than through the cumbersome 


procedure of a suit. 


A Constitution Bench of the Apex Court in 
Madappa v. M.N. Mahanthadeyaru 
(MANU/SC/0018/1965 : AIR 1966 ) 
reiterated that, it is open in a suit un Section 
92 of C.P.C. for the settlement N to 
provide in the Scheme itsel rs it 


whenever necessary by meye clause to that 


effect. A suit for the settlement of a Scheme is 
analogous to an ad ration suit and so long 
as the node yy n the Scheme is for the 
purpose nistration, such modification 
could be e by an application under the 
rele anfi lause of the Scheme, without the 
nee€éssity of a separate suit under Section 92, the 
provisions of which were not violated by such a 
procedure. justify it's alteration or modification, 
the bar of res judicata cannot then be pleaded 
against such alteration or modification. ..... the 
main purpose of sub-section (1) of Section 92 of 
C.P.C. is to give protection to public trusts of a 


charitable or religious nature from being 
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subjected to harassment by suits being filed 
against them. That is why it provides that suits 
under that Section can only be filed either by the 
Advocate General or two or more persons having 
an interest in the trust with the [consent in 
writing of the Advocate General]. The object is 
that before the Advocate General files a suit or 
gives his consent for filing a suit, he would satisfy 
himself that there is a prima facie case of 
breach of trust or of the necessity forXobtaining 
directions of the court. for the 


settlement of a Scheme is oF gous to an 
l 


administration suit ~O ong as the 
modification in the Scheme Ys for the purpose of 


c 
administration, suc ification could be made 


by an applicatio r the relevant clause of the 
Scheme, AES e necessity of a separate suit 
under sp 92 of C.P.C. In that case, the 


questi at came up for consideration before 


t stitution Bench of the Apex Court was as 
to whether there is anything in clause (f) of sub- 
section (1) of Section 92 of C.P.C. which prohibits 
the giving of any directions as provided in Paras. 
(11) and (12) of the Scheme in the ordinary 
administration of the muth. Para.(11) of the 
Scheme provides for the appointment of two 


managers for a period of five years who will be 
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eligible for re-appointment. One of the managers 
appointed under the Scheme of 1948 was the 
then first defendant in the suit of 1942. The last 
part of para.(11) of the Scheme is extracted 
hereunder; "(11) "If the first defendant 
neglects or refuses to co-operate with his co- 
manager, the co-manager or any two of the 
veerashaivas interested in the institutionqmay 
apply for necessary directions to the a 


Paragraph (12) of the Scheme vy 


hereunder; "(12) The parties O 


any two 


itution and 


veerashaivas interested in F 
either of the managers NO erty to apply for 
t 


directions to the District Court as and when 
occasion arises for Q: out the Scheme." 
Section 9 rovides for two classes of 
cases, na , (where there is a breach of trust 
in a tru eated for public purposes of a 
charit or religious nature, and (ii) where the 
dixeCtion of the Court is deemed necessary for the 
administration of any such trust. The reliefs to be 
sought in a suit under sub-section (1) of Section 
92 are indicated in that section and include 
removal of any trustee, appointment of a new 
trustee, vesting of any property in a trustee, 
directing a removed trustee or person who has 


ceased to be a trustee to deliver possession of 
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trust property in his possession to the person 
entitled to the possession of such property, 
directing accounts and enquiries, declaring what 
proportion of the trust property or of the interest 
therein shall be allocated to any particular object 
of the trust, authorisation of the whole or any part 
of the trust property to be let, sold, mortgaged or 
exchanged, or settlement of a Scheme. The nature 
of these reliefs will show that a suit unde n 
92 may be filed when there is a breach¢ef trust or 


when the administration of th generally 


requires improvement. Q 
Section 92(1) vego ve the effect of 
circumscribing the powe of trustees or 
Oy 


managers to carry nary administration of 
trust property a eal with it in such manner 
as they thi for the benefit of the trust and 
if neces even to let, sell, mortgage or 
exc arge it. Clause (f) was put in, inter alia, to 
e to the Court to permit lease, sale, 
mortgage or exchange of property where, for 
example, there may be a prohibition in this regard 
in the trust deed relating to a public trust. There 
may be other situations where it may be 
necessary to alienate trust property which might 
require Court's sanction and that is why there is 


such a provision in Clause (f) of sub-section (1) of 
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Section 92. The Apex Court held that, clause (f) of 
sub-section (1) of Section 92 cannot be read in 
such a way as to hamper the ordinary 
administration of trust properties by trustees or 
managers thereof, and if that is so, there can be 
no invalidity in a provision in the Scheme which 
directs the trustees or managers or, even one out 


of two co-managers when they cannot agree to 


obtain directions of the Court with respe e 


disposal or alienation of the propery Agane to 


the trust. Therefore, clause (f) ction (1) 
of Section 92 does not apply to AO MINN 
of the case and no suit Or... 92 was 
necessary in conseque SS Apex Court has 
also clarified that, w, r a direction as provided 
in paras.(11) a 

sought b Nene other than trustees or 
ees of two managers is a matter 
whichedoes not arise for consideration in the 
present case and the Bench express no opinion 
thereon. Paras. 9 to 11 of the judgment are 
extracted hereunder; 

"9. The contention on behalf of the 
respondent is that these two provisions have 
clearly reserved power in the District Court to give 
directions for carrying out the Scheme whenever 


occasion arises for the same. It is contended that 
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by these provisions power was reserved in the 
District Court to give directions as to the ordinary 
administration of the muth in order to carry out 
the purposes of the Scheme. We are of opinion 
that this contention on behalf of the respondent 
is correct. We cannot accept the contention on 
behalf of the appellant that these paragraphs 
merely provide for carrying out nitya poojaļand 
vishesh poojas mentioned in the Sche 

nothing else. The generality of the w used in 
these paragraphs clearly show «t AD was 
reserved in the Scheme to ge ions of the 
Court for the ordinary admi DA of the muth 
from time to time and NO, directions could 
be sought amongs rs by either of the co- 
managers. We rther of opinion that it 


cannot be d in the present case that the 


direction as] ed for by the respondent were in the 
nat ref Noi directions for the ordinary 
K ration of the muth. It is obvious that in 


order to carry on the ordinary administration of 


an institution like the present, the managers have 
the power to dispose of movable property and to 
deal with lands in such manner as to maximise 
the income of the muth. Therefore, when the 
respondent asked for directions of the Court in 


the interest of economy and practical utility for 
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the sale of cattle and for selling the right of 
cultivation of lands from year to year on payment 
of cash, he was only asking for directions in 
connection with the ordinary administration of 
the muth, and the Court would have power under 
these paragraphs of the Scheme to give such 
directions as it thought necessary for that 
purpose. 

10. Let us now see if there is an n 
Section 92(1). Clause (f) which profaibits the 
giving of such directions eve Kos is a 
provision to that effect in ogee 

a 


92(1) provides for two O ses, namely, (i) 
where there is a breach st in a trust created 


me. Section 


for public an charitable or religious 


he direction of the Court is 


nature, and (ii) 
deemed n "Or the administration of any 
such tm e main purpose of Section 92(1) is 

eKpPetection to public trusts of a charitable 
omefeligious nature from being subjected to 
harassment by suits being filed against them. 
That is why it provides that suits under that 
section can only be filed either by the Advocate 
General, or two or more persons having an 
interest in the trust with the consent in writing of 
the Advocate General. The object clearly is that 


before the Advocate General files a suit or gives 
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his consent for filing a suit under Section 92, he 
would satisfy himself that there is a prima facie 
case either of breach of trust or of the necessity 
for obtaining directions of the Court. The reliefs 
to be sought in a suit under section 92(1) are 
indicated in that section and include removal of 
any trustee, appointment of a new trustee, 
vesting of any property in a trustee, directing a 
removed trustee or person who has ceas e 
a trustee to deliver possession of trust property in 
his possession to the person yt to the 


possession of such property, (Op ng accounts 
ro 


and enquiries, declaring portion of the 


trust property or of the interest therein shall be 
£2) 


allocated to any p ar object of the trust, 
authorisation of ole or any part of the trust 
property t -sold. mortgaged or exchanged, 
or settle of a Scheme. The nature of these 
reli siltshow that a suit under Section 92 may 
ve when there is a breach of trust or when 
the administration of the trust generally requires 
improvement. One of the reliefs which can be 
sought in such a suit is to obtain the authority of 
the Court for letting, selling, mortgaging or 
exchanging the whole or any part of the property 


of the trust, as provided in Clause (f) of the reliefs. 
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11. We are, however, of opinion that prayer 

for such a relief though permissible in a suit 
under Section 92 does not in any way 
circumscribe or take away from trustees or 
managers of public trusts the right of ordinary 
administration of trust property which would 
include letting, selling, mortgaging or exchanging 
such property for the benefit of the trusq& We 
cannot infer from the presence of such’ ef 
being provided in a suit under Section@2(1) that 
the right of trustees or manage SS rue to 
carry on the ordinary admi SO of trust 
POF cry If this 


property is in any way oO 
were so, it would m administration of trust 


a 
property by trus Or. managers next to 
impossible. This e clear from a few examples 


which we . Suppose there is a lot of odds 
and ead cumulated and the trustees or 
managers*of a public trust want to dispose of 
these dds and ends if they are of no use to the 
trust. If the interpretation suggested on behalf of 
the appellant is accepted, the trustees or 
managers could not sell even such odds and ends 
without filing a suit for authorising them to sell 
such movable property. Obviously this could not 
have been the intention behind Clause (f) in 


Section 92(1). Take another case where the public 
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trust has a good deal of land and arranges to 
cultivate it itself and gets crops every half year. If 
the produce is not all required for the trust and 
has to be sold, the presence of Clause (f) in 
Section 92(1) does not require that every half year 
a suit should be filed by trustees or managers 
with the permission of the Advocate General to 
sell such crop. The absurdity of the argumegt on 
behalf of the appellant based on clau of 
Section 92(1) is. therefore, obvious and that 

SP vtec of 


clause does not in our opinion 


Circumscribing the powers rustees or 


managers to carry on = dministration of 
trust property and to deal with it in such manner 
as they think best g renen of the trust and 


if necessary e o let, sell, mortgage or 


exchange S ems that Clause (f) was put in 


inter alja [o Bive power to Court to permit lease, 


sal rtgage or exchange of property where, for 
e e, there may be a prohibition in this regard 
in the trust deed relating to a public trust. There 
may be other situations where it may be 
necessary to alienate trust property which might 
require Court's sanction and that is why there is 
such a provision in Clause (f) in Section 92(1). But 
that clause in our opinion was not meant to limit 


in any way the power of trustees or managers to 
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manage the trust property to the best advantage 
of the trust and in its interest, and if necessary, 
even to let, sell, mortgage or exchange such 
property. Further if Clause (f) cannot be read to 
limit the powers of trustees or managers to 
manage the trust property in the interest of the 
trust and to deal with it in such manner as would 


be to the best advantage of the trust, there be 


no bar to a provision being made in a Sc or 


directions by the Court in that behalf. Ianything, 

such a provision would be in thea NS. of the 

trust, for the Court would no hO to 

let, sell, mortgage or exc mee property 

or any part thereof u ae was clearly in the 
u 


interest of the t ch a direction can 
certainly be sou PÒ the trustees or managers 
or even by Or out of two if they cannot 
agree, an re is nothing in Clause (f) in our 
opini ich militates against the provision in 
t eme for obtaining such direction. We may 
add that we say nothing about obtaining of such 
directions by persons other than managers or 
trustees, for this is not a case where the direction 
was sought by a person other than a co-manager. 
Whether such a direction can be sought by 
persons other than trustees or managers or one 


of two managers as provided in paragraphs (11) 
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and (12) of the Scheme is a matter which does not 
arise for consideration in the present case and we 
express no opinion thereon. We are dealing with 
a case where the prayer is made by one trustee 
an the order passed thereon relates to matters 
which are incidental to acts of management of the 
trust property and we have no doubt that Clause 
(f) in Section 92(1) cannot be read in such qway 
as to hamper the ordinary administratio st 
properties by trustees or managers thefeof: and if 
that is so. there can be no invalidit ND ovicion 
in the Scheme which direct NO ce or 

iO co-managers 


managers or even one NO 
when they cannot agreeto obtain directions of the 


Court with respect Di or alienation of 


the property b 


g to the trust. We are, 
therefore, inion that Clause (f) does not apply 
to the i stances of this case and no suit 
un ngedtion 92 was necessary in consequence. 
he Sona District Judge had jurisdiction to 
give directions which he did under paras. (11) and 
(12) of the Scheme, as these directions are of the 
nature of ordinary administration of trust 


property and do not fall within clause (f) in 


Section 92(1) of the Code of Civil Procedure." 
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In Harnam Singh v. Gurdial Singh 
(MANU/SC/0007/1967 : AIR 1967 SC 1415) a 
Three-Judge Bench of the Apex Court reiterated 
the view of the Privy Council in the decision in 
Vaidvanatha Ayyar v. Swaminatha Ayyar 
(MANU/PR/0086/1924 : AIR 192 PC 221) that, 
the object of Section 92 of C.P.C. was to prevent 


people interfering by virtue of this section a the 


administration of charitable trusts mere e 


interests of others and without any Ty 


of their own. Ne) 
Q Lakshmanan 


In RM Narayana ie ©) 
Chettiar (MANU/SC/0037/1991 : AIR 1991 SC 


221) the Apex Cour that, under Section 92 
of C.P.C. leave o \ is a pre-condition or 
a conditio ecedent for the institution of a suit 
againsta ic trust for the reliefs set out in the 
sai ction; unless all the beneficiaries join in 
i ing the suit, if such a suit is instituted 
without leave, it would not be maintainable at all. 
Having in mind, the objectives underlying Section 
92 and the language thereof, as a rule of caution, 
the Court should normally, unless it is 
impracticable or inconvenient to do so, give a 
notice to the proposed defendants before granting 


leave under Section 92 to institute a suit. The 
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defendants could bring to the notice of the Court 
for instance that the allegations made in the 
plaint are frivolous or reckless. Apart from this, 
they could, in a given case, point out that the 
persons who are applying for leave under Section 
92 are doing so merely with a view to harass the 
trust or have such antecedents that it would be 
undesirable to grant leave to such pergons. 


the desirability of notice being o 


the defendants, however, cannot be regarded as a 
statutory requirement to be co i SS, before 
leave under Section 92 can O as that 
would lead to unnecessa egea in a given 
case, cause "oa to the public trust. 


Such a constructio e provisions of Section 


92 of C.P.C. w i it difficult for the 
beictigarA CN public trust to obtain urgent 
interim, pA from the Court even though the 
circ aces might warrant such relief being 
g . Keeping in mind these considerations, 
although, as a rule of caution, Court should 
normally give notice to the defendants before 
granting leave under the said Section to institute 
a suit, the Court is not bound to do so. Ifa suit is 
instituted on the basis of such leave, granted 


without notice to the defendants, the suit would 


not thereby be rendered bad in law or non- 
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maintainable. The grant of leave cannot be 
regarded as defeating or even seriously 
prejudicing any right of the proposed defendants 
because it is always open to them to file an 
application for revocation of the leave which can 


be considered on merits and according to law. 


In Vidyodaya Trust v. Mohan Prasad R. 
MANU /SC/722'7/2008 : (2008(2) KLT 

(2008)4 SCC 115) the Apex Court reitefated that, 
the object of Section 92 of C.P. N3 otect the 


public trust of a charitable a ious nature 


from being subjected to h nt by suits filed 
against them. Public A, for charitable and 


religious purpose for the benefit of the 
public. No indiv S should take benefit from 
them. If thep€rSens in management of the trusts 
are subjeq ted to multiplicity of legal proceedings, 
fun s h are to be used for charitable or 

oñs purposes would be wasted on litigation. 
The harassment might dissuade respectable and 
honest people from becoming trustees of public 
trusts. Thus, there is need for scrutiny. In the suit 
against public trusts, if on analysis of the 
averments contained in the plaint it transpires 
that the primary object behind the suit was the 


vindication of individual or personal rights of 
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some persons, an action under the provision does 


not lie. 


Ray Sudhan vs. Sajeendran: MANU/KE/ 
2409/2016 (DB) - The legal position that 
emerges from the decisions of the Apex Court 
referred to above is that, under Section 92 of 
C.P.C. leave of the Court is a pre-condition fer the 
institution of a suit by two or more s 
having an interest in a public trust, against such 
public trust, for the reliefs set outa S 
(1) of Section 92. While granti Q the Court 
must be satisfied that, gy rn facie case 
either of breach of hoy of the necessity for 


obtaining eS e Court and that, the 
primary object d the suit is not the 


-section 


some per 
tru e& s a rule of caution, the Court should 
n ly, unless it is impracticable’ or 


inconvenient to do so, give a notice to the 


or merely to harass the trust or its 


oa ividual or personal rights of 


proposed defendants before granting leave under 
Section 92 to institute a suit. In case of leave 
granted without notice to the proposed 
defendants, it is always open to them to file an 
application for revocation of the leave, which can 


be considered on merits and according to law. 
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In Raje Anandrao v. Shamrao (MANU/SC/ 
0356/1961 : AIR 1961 SC 1206), the Apex 
Court held that sub-section (2) of Section 92 of 
C.P.C. does not bar an application for 
modification of a Scheme in accordance with the 
provisions made in the Scheme itself and that, the 
power of the Court under sub-section of 
Section 92 to settle a Scheme is compr e 
enough to permit inclusion of a provision in the 
Scheme for its modification by SS, if and 
when found necessary. In ote, 

only with the 


ecision, the 


Apex Court was conc 


modification of the ee e and not with 


appointment or ow f trustees or any other 
relief set out in Sa (1) of Section 92 of 
C.P.C. Th & Raje Anandrao's case the 
Apex Cou Ss not concerned with the question 

‘a her it would be open to the Court to 
a iat or remove trustees, etc., on the ground of 
breach of trust, etc. without recourse to a regular 
suit under Section 92 of C.P.C. Para 10 of the 
judgment, which is relevant, is extracted 
hereunder; "10 Further sub-section (2) of 
Section 92 bars a suit claiming the above reliefs 
unless the suit is filed in conformity with Section 


92(1). In the present appeal we are concerned 
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only with the modification of a Scheme: we are 
not concerned with appointment or removal of 
trustees or any other matter enumerated in sub- 
section (1) of Section 92. We do not therefore 
propose to consider whether it would be open to 
appoint or remove trustees etc.. on the around of 
breach of trust without recourse to a suit under 
Section 92. We shall confine ourselves only to the 
question whether in a case where is 
provision in the Scheme for its modification by an 
application to the Court, it is op Noone to 
make modifications therein wi ia necessity 


of a suit under Section say as the Scheme 
O 


is concerned, Section vides for setting a 
Scheme and if a su ioun for this purpose 
it has to comply (Ph U requirements of Section 
92(1); but were a suit has been brought 
anda neY as been settled, we see nothing in 


Sec joi 2) which would make it illegal for the 


CeftXo provide a clause in the Scheme itself for 
its future modification. All that that sub-section 
provides is that no suit claiming any of the reliefs 
specified in sub-section (1) shall be instituted in 
respect of a trust as is therein referred to except 
in conformity with the provisions of that sub- 
section. This sub-section therefore does not bar 


an application for modification of a Scheme in 
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accordance with the provisions thereof, provided 
such a provision can be made in the Scheme 
itself. Under sub-section (1) the Court has the 
power to settle a Scheme. That power to our mind 
appears to be comprehensive enough to permit 
the inclusion of a provision in the Scheme itself 


which would make it alterable by the Court if and 


when found necessary in future to do so." ` 


PROPERTY FROM MATERNA TER IS 
NOT ANCESTRAL PROPERTY 


Muhammad Husain an 2. Ors. vs. Babu 


Kishva Nandan Sa RIVY COUNCIL - AIR 
1937 PC 233: PR/0067/ 1937 - The rule 
of Hindu 3 18 well-settled that the property 


which a inherits from any of his three 


im eaf paternal ancestors, namely his father, 
idee? father and father's father's father is 
ancestral property as regards his male issue, and 
his son acquires jointly with him an interest in it 
by birth. Such property is held by him in 
coparcenary with his male issue, and the doctrine 
of survivorship applies to it. But the question 
raised by this appeal is whether the son acquires 


by birth an interest jointly with his father in the 
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estate, which the latter inherits from his maternal 
grandfather. Now, Vijnanesvara, the author of 
Mitakshara, expressly limits such right by birth 
to an estate which is paternal or grand-paternal. 
It is true that Colebrooke's translation of the 27th 
sloka of the first section of the first chapter of 
Mitakshara, which deals with inheritance is as 
follows : "It is a settled point that property i the 
paternal or ancestral estate is by birth’ t 


Colebrooke apparently used the word cestral' 


to denote grand-paternal, and di ntend to 
mean that in the estate, tor lves upon a 


person from his male O n the maternal 
line, his son acquires an interest by birth. The 


original text of the shara shows that the 
word used by esvara, which has been 
translated olebrooke as 'ancestral' is 
paitamah ich means belonging to pitamaha. 
No tamaha ordinarily means father's father, 
a ugh it is sometimes used to include any 
paternal male ancestor of the father, it does not 
mean a maternal male ancestor. ......... The word 
‘ancestor’ in its ordinary meaning includes an 
ascendant in the maternal, as well as the 
paternal, line; but the 'ancestral' estate in which 
under the Hindu law, a son acquires jointly with 


his father an interest by birth must be confined, 
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as shown by the original text of the Mitakshara, 
to the property descending to the father from his 
male ancestor in the male line. The expression 
has sometimes been used in its ordinary sense, 
and that use has been the cause of 


misunderstanding. 
SEPARATION OF JOINT HINDU FAMILY 


Purnananthachi vs. T.S. ee O ayar 
and Ors. - PRIVY COUNCIL o LJ 554: 
MANU/PR/0129/1936 - Whe members of 


a joint Hindu family exec ed by which one 


member separates fe the’ other members on 


receiving his share family estate and the 
deed further pr that the remaining estate 
should be, @iWvi in equal shares among the 
other nego. but that in deference to the 
wishes( of the senior member, the remaining 

rs should, during his lifetime, live as 
members of one family and after his death, 
partition should be effected according to the 
shares stipulated, the effect of the document is 
that there is no separation of interests in present 
of the remaining members, and they constitute a 
coparcenary as before. There is only a contract as 


to what is to be done in future, and such a 
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contract is not invalid, though it may be rendered 
ineffective by change of circumstances. A contract 
of this description, which is to operate in future, 
is rare and cannot control the provision which 
defines shares and thereby brings about a 
severance of status, unless it is expressed in clear 
and unambiguous terms. 

principles. ........... Language of entire deed 
considered. The cardinal 
interpretation for deeds as well <>. other 


instruments is to gather the intemtion’from the 
words of the document, and fi TD s, the 
language of the entire de d be taken into 
consideration. The interpretation to be adopted 
should be one whichggi effect, if possible, to all 
the parts, and ogy t reject any of them. 


HINDU, DOES NOT PROHIBIT 
MA nies BETWEEN DIFFERENT VERNAS 


Gopi Krishna Kasaudhan vs. Mst. Jaggo and 
Anr. - PRIVY COUNCIL : MANU/PR/0112/1936 
- AIR 1936 PC 198 - The Shastras dealing with 


the Hindu law of marriage do not contain any 


injunction for bidding marriages between persons 


belonging to different divisions of the same Varna; 


and neither any decided case not any general 
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principle can be invoked which would warrant 
such a prohibition. Then, what is it upon which 
the Appellant, on whom the onus' rests, can 
sustain the invalidity of the marriage? It is said 
that marriages between members of different sub- 
castes of the same caste do not ordinarily take 


place, but this does not imply that such a 


matriage is interdicted and would, if perfonmed, 
be declared to be invalid. Indeed, ther ~at 
present, a tendency to ignore such “inn if 


they ever existed. There exi doubt a 
disinclination to marry outsi ~O sub-caste, 
inspired probably by a rejudice; but it 
cannot be seriously maintained that there is any 
custom which has d the force of law. It is, 
however, unnec to pursue the subject, as 
in the Co w no such custom was set up 


or proved ould render the marriage invalid. 


ENANCE LIABILITY OF A PERSON 
TOWARDS SON'S WIDOW MORAL LIABILITY 


Rajani Kanta Pal vs. Sajani Sundari Dassaya - 
PRIVY COUNCIL : MANU/PR/0047/1933 - AIR 
1934 PC 29 - The liability of a Hindu for 
maintenance towards the widow of his son is a 


moral liability; but that liability when transmitted 
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to his sons on his death, becomes, in their 
persons, a legal liability, the measure of which, 
however, is restricted to the amount of the estate 


to which they succeed from their father. 


IMPARTIBILITY OF PROPERTIES UNDER 
HINDU LAW 


Shiba Prasad Singh vs. Rani Prayag 

Debi and Ors. - PRIVY COUNCIL 
MANU/PR/0028/1932 - AIR ne: 
Impartibility is essentially a c NO) 
In the case of ordinary eye property, the 


C 216 - 


of custom. 


partition: (2) the ri restrain alienations by 


members of the aloe e; (1) the right of 
the head of the fi except for necessity; (3) the 
right of p enance; and (4) the right of 
survivorsh ip} The first of these rights cannot exist 
in A of an impartible estate, though 
LE from the very nature of the estate. The 
second is incompatible with the custom of 
impartibility as laid down in Satraj Kuari's case 
[1888] 10 All. 272 and Rama Krishna v. Venkata 
kumara [1889] 22 Mad. 383, and so also the third 
as held in Gangadhara v. Rajah of Pittapur A.I.R. 
1918 P.C. 81. To this extent the general law of the 


Mitakshara has been superseded by custom, and 
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the impartible estate, though ancestral, is clothed 
with the incidents of self-acquired and separate 
property. But the right of survivorship is not 
inconsistent with the custom of impartibility. This 
right therefore still remains, and this is what was, 
hold in Baijnath's case A.I.R. 1921 P.C. 62. To 
this extent the estate still retains its character of 
joint family property, and its devoluti is 
governed by the general Mitaksha wW 
applicable to such property. Though&the ether 
rights which a coparcener acqui SS vier in 
joint family property no O exist, the 


birthright of the senio er to take by 


spes successionis s 

succeeding on OA of a Hindu widow to her 
husband's, estate, It is a right 'which is capable of 
being re ed and surrendered. Such being 
thei ier hips' view, it follows that in order to 
hes that a family governed by the 


Mitakshara in which there is an ancestral 


survivorship still AD Nor is this right a mere 


o that of a reversionary 


impartible estate has ceased to be joint, it is 
necessary to prove an intention, express or 
implied, on the part of the junior members of the 
family to renounce their right of succession to the 


estate. 
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ILLEGITIMATE SON UNDER OLD HINDU LAW 


P.M.A.M. Vellaiyappa Chetty and Ors. vs. 
Natarajan and Anr. - PRIVY COUNCIL 
MANU/PR/0062/1931 - AIR 1931 PC 294 - 
Son of Sudra shall be entitled to maintenance out 
of joint property in hands of surviving members 
of family to which father belonged. Thus, share of 
inheritance given to him was not merely 
maintenance, but in recognition of hi 
son - Illegitimate son was not e 
partition of joint family prope their hands 
er of family to 

maintenance out of that 

was analogous to that 
of widows and 
allows mairténamce because of their exclusion 
from inhe ce and from share on partition and 
tha Ogu might award not only future but also 
p aintenance and might direct same to be 
secured by charge on joint family property - There 


was no opinion as so whether illegitimate son 


would have any rights of maintenance out of joint 


family property if father left separate property or 
if such property was not sufficient for his 


maintenance. 
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It has been held in India that the text of 
Yajnavalkya, cited in verse 1 and the commentary 
on the text refer to the estate of a separated 
house-holder: -jcccscscscese It is to be observed that 
verses 1 and 2, which relate to a Sudra son make 
no mention of maintenance where the father has 
left no property to which the son can succeed. The 
father having died undivided in the presentase, 
and the text being silent as to mainten =the 
case stands outside the text. But this, in their 
Lordships' opinion, is not suffici S 
rejection of the plaintiffs’ c Q 


ause the 
it can be 


sustained on some prinei 


Hindu law. The High (ey. ave hold that there 


is such a principle t principle being that 
where under th u law a person is excluded 
from inherifafce®yto property or from a share on 
partition int family property, he is entitled to 
mai tdha e out of that property, and that the 
preSerit case is such a case. 

Quoted Citations:- 

Ranoji v. Kandoji (1885) 8 Mad. 557. In that 
case the High Court of Madras held that an 
illegitimate son does not become a coparcener by 
birth, that he cannot therefore demand a 
partition against his father's brother's sons of 


property held by the father in coparcenary with 
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them, and that he is entitled to maintenance only. 
Muttusami Ayyar, J., said: The illegitimate son, it 
will be observed, does not become a coparcener. 
He is ordinarily entitled only to maintenance and' 
in the case of Sudras this right to maintenance is 
in certain cases to be satisfied by the allocation 
not of a share, but of a portion of the estate equal 
to half a share. It appears from the 
judgment that in the view of the learne e 
the share of inheritance provided& for the 
illegitimate son was not in r ~~: of his 
status as a son or an heir, but NN wos merely 
in lieu of maintenance, ntenance being 
represented by the specified Share of inheritance. 
Ananthaya v. Vish 94) 17 Mad. 160. The 
suit was by ana illegitimate son of a Brahmin 
against t eSitimate son of his father for 
maintena ut of. joint family property which 


ha ~ to the legitimate son by survivorship. 
AD ict father belonged to a twice-born 
class, his case came within the terms of verse 3, 
and he could claim maintenance only, but two 
questions were raised on both of which the verse 
was silent, namely, whether the plaintiff, being an 
adult, was entitled to maintenance, and if so, 


whether maintenance could be made a charge on 


the joint family property. Both these questions 
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were answered in the affirmative. On the first 
question Muttusami Ayyar, J,, said that the 
maintenance provided for in verse 3 was in lieu of 
inheritance as in the case of females of the family 
and disqualified heirs, and that it should 
therefore be awarded for life. On the second 
question the learned Judge said: As the 
maintenance awarded is the result of exclusion 
from inheritance, and as the Hindu theo at 
family property constitutes assets fi which 
charges in the nature of manage 


be made, the maintenanc 


c, are to 
eed to an 


illegitimate son may be on the family 


property as in the Bie: of a’ female member, by 


being declared to b 

Gopala-sami oa v. Arunachellam Chetti 
(1904) 2 W 32. the suit was by an 
nego for his share in his father's estate, 
or, i e alternative, for maintenance against the 
fi rs adopted son and his brother's son with 
both of whom the father was joint at his death. 
The claim for a share was disallowed, but 
maintenance was decreed out of the joint family 
property. Arrears of maintenance for nine years 
prior to the suit were also allowed, being 


presumably arrears accrued due during the 


father's lifetime. It would appear from the 
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judgment that the son's right of maintenance was 
not even contested, and that the only questions 
argued were as to the scale of maintenance and 
the arrears of maintenance. 

Panchepagesa Odayar v. Kanaka Animal (1917) 
42 I.C. 344. In that case a Sudra died leaving a 
concubine and an illegitimate son by her. The suit 
was for maintenance by the concubine and the 
son against the undivided brother of the d 
out of the joint family property in his Hands. The 
Subordinate Judge awarded mai Y. to the 
son until majority and to the AO, for life. An 
appeal was taken to th Court, and as 


appears from the j , the only question 
argued was wheth = 


maintenance ou 


cubine was entitled to 
nt family property, and the 


judgment Dan Judge was 


a son's right to maintenance was 


c the son from that part of the decree which 


not AN question. There was no appeal in this 


limited his maintenance until majority. 

It appears from the above cases that where 
the father dies undivided and leaves no separate 
property, the illegitimate son of a Sudra is entitled 
to maintenance out of the joint property in the 
hands of the surviving members of the family to 


which the father belonged. The ground of the 
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decision would seem to be that the share of 
inheritance which in the case of a separated 
householder is allowed to the illegitimate son is in 
lieu of maintenance, and that where the-father 
has left no property to which the son could 
succeed, he is entitled to maintenance out of joint 
family property because of his exclusion from a 
share on a partition of that property. 
Sadu v. Baiza (1880) 4 Bom. 37 (F.B,J: e 
question there was whether, where audra left 
two sons, one illegitimate > other 
legitimate, and the legitimat Oi before 
O timate son 


partition of the estate 4O 
and without leaving le isSue, the illegitimate 


m 
son was entitled to lnoi ostato by right of 


survivorship, o ether the share of the 


Court «at mbay held that the two sons 


legitimate sed to his own heirs. The High 


succeedeð®to the property as members of a joint 
fi yyand that the illegitimate son was entitled 
to the whole estate by survivorship. It was argued 
in that case that the illegitimate son could not be 
a coparcener with the legitimate son, first, 
because of the inequality of shares; and, 
secondly, because he was not even an heir as he 
was not mentioned in the list of heirs in Oh. 2, 


Section 1, verse 2. As to the first argument, 
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Westropp, C.J., said that inequality of shares did 
not prevent coparcenary as under the ancient 
Hindu law the elder son was entitled to a larger 
share, and his younger brothers nevertheless 
were his coparceners. As to the second argument- 
the learned Chief Justice said: It has, to a certain 
extent, been already noticed in Rahi v. Govinda 
(1876) 1 Bom. 97 at p. 104, though not as clearly 
expressed as it might be, that the place h 
the author of the Mitakshara has i is work 
dealt with illegitimate sons is i Wir does 
so before he treats of obstruct HO i. e., of 
the rights of succession a failure of sons , 


ein the case of Sudras. 


principal and a7, and he has treated the 


dasiputra as amon 


Kenchego s. K.B. Krishnappa and Ors. 
ILR 200 3453: MANU/KA/0180/2008 - 
No partition could be filed against the 
p during their life time, in respect of 
separate self acquired property of parents. The 
illegitimate son is not a coparcener. He has no 
right in coparcenary property. However, he has a 
right in the share of the father in coparcenary 
property. That right he can exercise only on his 
father dying interstate. He has no right by birth 


in the separate or self acquired property of his 
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parents. His right accrues only after his parents 
die interstate. Therefore, a son born of void or 
voidable marriage (illegitimate son) can never 
maintain a suit in respect of the property of his 
parent, against his or her parent, The lower 
appellate Court was justified in holding that the 
suit filed by plaintiff against his father is not 
maintainable and also the suit filed by the 


plaintiff seeking partition in respect e 


coparcenary property is also not raS 


Supreme Court in the case p antanaim 
Eravath Kanapravan NO ma and Ors. v. 
K. Devi and Ors. hey. /0487/1996 : AIR 


1996 SC 1963 rep 
old text of Hin which pointed out that 


marriage Cow to Hindu Law is holy union, it 
is not a Oe but a samskara or sacrament, 


tho polygamy was not permitted, a second 


n. After referring to the 


1age was allowed in a restricted sense and 
that too under stringent circumstances. It also 
noticed that Monogamy was the rule and ethos of 
the Hindu society which derided a second 
marriage and rejected it altogether. The touch of 
religion in all marriages did not allow polygamy to 
become a part of Hindu culture. Therefore, 


noticing the various enactments which dealt with 
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the marriage through out the length and breadth 
of this Country, it held that it became necessary 
for the parliament to amend and codify the law 
relating to marriage among Hindus and that is 
how the said enactment was passed. After 
noticing the various provisions in the said 
enactment, they also noticed the background in 
which Section 16 was introduced. Thereafter 


dealing with the amendment, this is e 


Supreme Court has held: The Hind Marriage 
Act, 1955 is a beneficent de KO and, 
therefore, it has to be inter, WO such a 

oF. legislation. 


manner as advances the NJ 
The Act intends to bring about social reforms. 


Conferment of soci OP: of legitimacy on a 

ildren, who are otherwise 
treated as ands, is the prime object of Section 
16. ~% 
ion 16 was earlier linked with Sections 
1 12. On account of the language employed 
in unamended Section 16 and its linkage with 
Sections 11 and 12, the provisions had the effect 
of dividing and classifying the illegitimate 
children into two groups without there being any 
nexus between the statutory provisions and the 
object sought to be achieved thereby. It is to be 


seen whether this mischief has been removed. 
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Section 16 contains a legal fiction. It is by 
a rule of fiction juris that the legislature has 
provided that children, though illegitimate, shall, 
nevertheless, be treated as _ legitimate 
notwithstanding that the marriage was void or 
voidable. 

In view of the legal fiction contained in 
Section 16, the illegitimate children, fog all 
practical purposes, including successio e 
properties of their parents, have to be“reated as 
legitimate. They cannot, howeve ed to the 
properties of any other relati the basis of 


this rule, which in its op “is limited to the 


properties of the re 


Division Bench nataka High Court had a 
occasion t ider the scope of Section 16 in 
the ça of Patel Chandrappa v. 


1 R 2384 . This Court after reviewing the 


AA MANU/KA/0221/1988 : ILR 


case law on the point held as under: Thus as far 
a conferment of right upon a child born out of a 
marriage which is null and void or annulled by a 
decree of nullity in or to the property of this 
parents is concerned, there is no change made in 
the law by Act 68/1976. The same provision was 


contained in the old Section as contained in the 
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present Section 16. The words any right in or to 
the property of any person other than the 
parents" occurring in Sub-section (3) of Section 
16 of the Act are very material for our 
consideration. From the aforesaid words, it is 
clear that it is only in the property of the parents 
such children are given a right and not in any 
other property of any other person. 

A coparcenary property cannot i e 
construed to be the exclusive propertyyof any of 
the coparceners. By Sub-sectio ction 16 


of the Act, the Parliament "F ed right of a 


child falling under NO s (1) of (2) of 
Section 16 to claim pr tiés. It has limited the 


oper 
right of such a og Ore property of his/her 
parents. In the on e 


view of corfigrment of legitimacy upon a child 


of Sub-section (3) and in 


falling yng 

of the dan the case of a male child, he would 
h en entitled to be treated in par with the 
other legitimate sons of his father as a coparcener 
of the joint family of which the father of such a 
child is a member. The parliament by a fiction of 
law having conferred legitimacy on a child 
covered by Sub-section (1) or (2) of Section 16 of 
the Act, keeping in view the concepts of Hindu 


Law, has restricted the operation of the fiction 
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and has made sit operative to the extent of the 
property of the parents of such child by 
restricting the right of such child in or to the 
property of his/her parents. Therefore, the Court 
must endeavour to see that the legitimacy 
conferred upon a child born out of a void marriage 
does not exceed its limitation as laid down in Sub- 
section (3) of Section 16 of the Act. The reasen for 
the parliament to restrict the right of ac n 
out of a void marriage covered by Subsection (1) 
or (2) of Section 16 of the A S the 
legitimacy is conferred, is not O In this 
context it is necessary a (on to remember 
that the concepts of 'j One 'coparcenary 
property’ or ‘joint fa roperty' and the right of 
a coparcener to ae by birth an interest in the 
joint family ó Oa property, are well- 
knownęaj he Parliament was well aware of 


a Therefore, keeping in view these 


shed heepts and it did not want them to be 


concepts, the proviso to old Section 16 and Sub- 
section (3) of the present Section 16, limited the 
right of a child falling under Sub-section (1) or (2) 
of Section 16 of the Act to the property of his/her 
parents. 

The devolution of coparcenary property is 


also kept intact by the Hindu Succession Act, 
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Section 6 of the Hindu Succession Act specifically 
provides for devolution of interest in a 
coparcenary property. Section 8 of the same Act 
specifically, provides the Rules of succession to 
the property of a male Hindu dying interstate. 
Coparcenary property devolves by survivorship 
whereas the property of a male Hindu devolves by 
succession. Sub-section (3) of Section 16 ef the 
Act has to be understood, interpreted an d 
in the background of the concepts of j@int family 
coparcener, coparcenary proper ections 6 
and 8 of the Hindu Suc Act. The 


conferment of right upon orn out of a void 


not introduced for 


marriage in or to the A y of the parents is 
S 


t time by the Marriage 
Laws (Amendme t, 1976. It was there in the 
proviso to NCS ion 16 of the Act. Thus we are 
of the ce Sub-sections (1) to (3) of Section 
16 e Act read together, do not confer upon a 
chi orn out of a void marriage falling under 
Sub-sections (1) or (2) of Section 16 of the Act the 
status of a 'coparcener' and do not entitle him to 


claim a share in the joint family or coparcenary 


property. 


Division Bench of Karnataka High Court in the 


case of Smt. Sarojamma and Ors. v. Smt. 
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Neelamma and Ors. MANU/KA/0245/2005 : 
ILR 2005 KAR 3298 , interpreting Section 16 
held as under: Sub-section (1) of Section 16 of the 
Act provides that notwithstanding that a 
marriage is null and void under Section 11, any 
child of such marriage who would have been 
legitimate if the marriage had been valid, shall be 
legitimate whether such child is born befoge or 
after the commencement of the Marria 

(Amendment) act, 1976 (Act 68 ees and 


whether or not a decree of nullit 
respect of that marriage Ds e Act and 
e 


whether or not the rO ld to be void 
otherwise than on a petition“under the Act. Sub- 


anted in 


section (2) further p ms that where a decree of 
nullity is ganeg pee of voidable marriage 


under Sectidxf 12, any child begotten or conceived 


before the (dà ree is made, who would have been 
the le nate child of the parties to the marriage 
i date of the decree is had been dissolved 
instead of being annulled, shall be deemed to be 
the legitimate notwithstanding the decree for 
nullity is made. Sub-section (3) of the said 
Section/.mnber provides that nothing contained 
in Sub-section (1) or Sub-section (2) shall be 
construed as conferring upon any child of a 


marriage which is null and void or which is 
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annulled by a decree of nullity under Section 12, 
any rights in or to the property of any person, 
other than the parents, but for the passing of the 
Act, such child would have been incapable of 
possessing or acquiring any such rights by 
reason of his not being the legitimate child of his 


parents. 


Jinia Keotin and Ors. vs. Kumar 

Manjhi and Ors.: MANU/SC/1192/2002 - 

2003(1) SCC 730 "We have caref YV 

the submissions of the cup 

side. The Hindu eNO act underwent 
e Of 


important changes by 7, tu 


nsidered 


sel on either 


the Marriage Laws 
(Amendment) Act, which came into force 
with effect from -1976. Under the ordinary 
law, a child eing treated as legitimate must 
be borni ‘lay ul wedlock. If the marriage itself is 
voi N ount of contravention of the statutory 
prescriptions, any child born of such marriage 
would have the effect per se, or on being so 
declared or annulled, as the case may be, of 
bastardizing the children born of the parties to 
such marriage. Polygamy, which was permissible 
and widely prevalent among the Hindus in the 
past and considered to have evil effects on society, 


came to be put an end to by the mandate of the 
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Parliament in enacting the Hindu Marriage Act, 
1955. The legitimate status of the children which 
depended very much upon the marriage between 
their parents being valid or void, thus turned on 
the act of parents over which the innocent child 
had no hold or control. But for no fault of it, the 
innocent baby had to suffer a permanent set back 
in life and in the eyes of society by being treated 
as illegitimate. A laudable and noble a e 
legislature indeed in enacting SectionQl6 to put 
an end to a great social evil. A S. time, 
Section 16 of the Act, while e ne) a rule of 
fiction in ordaining ildren, though 
illegitimate, to be treated as legitimate, 
notwithstanding th Br narrian was void or 
voidable chose s 


confine its application, so 


are coRc to the properties of the parents 


far as oe 10for inheritance by such children 


So far as Section 16 of the Act is 
coa€erhned, though it was enacted to legitimate 
children, who would otherwise suffer by 
becoming illegitimate, at the same time it 
expressly provide in Sub-section (3) by engrafting 
a provision with a non obstante clause stipulating 
specifically that nothing contained in Sub-section 
(1) or Sub-section (2) shall be construed as 


conferring upon any child of a marriage, which is 


A gift to legal fraternity - Sridhara Babu N Advocate 





409 


null and void or which is annulled by a decree of 
nullity under Section 12, "any rights in or to the 
property of any person, other than the parents, in 
any case where, but for the passing of this Act, 
such child would have been incapable of 
possessing or acquiring any such rights by 
reason of this not being the legitimate child of his 
parents," In the light of such an express maadate 
of the legislature itself there is no r or 
according upon such children who NY Section 


16 would have been branded agi fmate any 


further righter than envis therein by 


resorting to any PeO or inferential 
process of reasoning, having tecourse to the mere 


vi 
object or purpose Qing Section 16 of the 
Act. Any attemp so would amount to doing 
not only to the provision specifically 
engrafted ub-section (3) of Section 16 of the 
Act Xo would attempt to court deregulating 
o subject under the guise of interpretation, 
against even the will expressed in the enactment 


itself." 
LAW OF SUCCESSION IN CASE OF CONVERTS 


Vasanti and Ors. vs. Pharez John Abraham and 
Ors.: MANU/KA/8551/2006 - AIR 2007 Kant 
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121 - Cited case of Calcutta High Court in 
MANU/WB/0058/ 1956: AIR 1956 Cal 177 in the 
case of Benoy Kumar Mondal v. Panchanon 
Majumdar in that Privy Council case of - 'Mitar 
Sen Singh v. Maqbul Hasan Khan 
MANU/PR/0047/1930, AIR 1930 PC 251 quoted, 
which dealt with succession to the estate of a 
Hindu convert to Mohammedanism andęąlaid 
down inter alia that his Hindu relations ot 
eligible for such succession NY the 


Caste Disabilities Removal Act own as 


The Freedom of Religion Act) (Act 21 of 


1850). The reason for Q ision was very 
clearly stated by their O. ps, namely, that the 


law of succession i case of a Hindu or a 


Mohammedan d s upon their own personal 
law, that i ends upon the law of their religion, 
that the AN eann law would in itself prevent 
a Hi m succeeding as heir and that Act 21 
o merely protects the Hindu convert alone 
from losing his rights of inheritance under the 
Hindu Law. The reasoning is clear, specific, 
explicit and self-explanatory and it has no 
application where succession is claimed under 
the Indian Succession Act for reasons we have 


already discussed, and, although the case cited is 


undoubted authority for the view that a Hindu 
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cannot claim to inherit to a Mohammedan, save 
in cases falling under the Caste Disabilities 
Removal Act, 1850 (Act 21 of 1850) as explained 


in the said decision. 


Prayag Gope vs. Etnal Smart and Ors. 1995 
(1) PLJR 551 : MANU/BH/0152/1995 - 
Property inherited by Christian convert Hindu 
daughter from her Hindu father :- The y 
inherited by a Christian convert daughter as a 
daughter estate, which is a life > 
deceased Hindu father by oe 


Disabilities Removal Act 2 her death prior 
to Hindu Succession Act 1956, will pass to the 


from her 


of Caste 


reversioners of her (er and not to her own 


Christian proge der the Indian Succession 
Act. se 


Ru N vs. Bismillabai: AIR 1993 MP 45 
MP/0013/1993 - Section 21 of the 


Principles of Mahomedan Law provides that in the 
absence of a custom to the contrary, succession 
to the estate of a convert to Mahomedanism is 


governed by the Mahomedan Law. 


Nayanaben Firozkhan Pathan vs. Patel 
Shantaben Bhikhabhai and Ors. 2018 (1) RCR 
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(Civil) 16: MANU/GJ/1605/2017 - Section 
4(1)(b) of the Hindu Succession Act, 1956 
envisages that any other law in force immediately 
before the commencement of this Act shall cease 
to apply to Hindus in so far as it is inconsistent 
with any of the provisions contained in the Act. 
Following the said provision, a number of Central 
Acts had been repealed, which are inconsistent to 
the provisions of the Act. However, th e 
Disabilities Removal Act, 1850 (Act 24 of 1850) 
had not been repealed so far. Thi Nv onteins 
only one Section, which is a NO. : "Law or 

0 affects, rights 


usage which inflicts NO 
on change of religion or loss’ of caste to cease to 


o 
be enforced; So mu ny law or usage now in 


force within Indi s inflicts on any person 


impair to affect any right of 


any way 
inh itn , by reason of his or her renouncing, 
va excluded from the communion of, any 


religion, or being deprived of caste, shall cease to 


forfeiture or property, or may be held in 


be enforced as law in any Court." 

22. A change of religion and loss of caste 
was at one time considered as grounds for 
forfeiture of property and exclusion of 


inheritance. However, this has ceased to be the 
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case after the passing of the Caste Disabilities 
Removal Act, 1850. 

23. Section 1 of the Caste Disabilities 
Removal Act inter alia provides that if any law or 
(customary) usage in force in India would cause a 
person to forfeit his/her rights on property or may 
in any way impair or affect a person's right to 
inherit any property, by reason of such son 
having renounced his/her religion or hav n 
ex-communicated from his/her religiorkor having 
been deprived of his/her caste, S 
(customary) usage would moe 


any court of law. The OD ilities Removal 
Act intends to protect the person who renounces 


h law or 


forceable in 


e 
his religion. < 


24. In the f E. Ramesh and Anr. v. P. 
Rajini and ANU/TN/0540/2001 : (2002) 
1 MIJ 21 ivision Bench of the Madras High 
Court held that by virtue of Section 1 of the 
Caste Disabilities Removal Act, the conversion of 
a Hindu to another religion will not disentitle the 
convert to his right of inheritance to the property. 

25. As stated above, a Hindu convert does 
not lose the right to inherit property under the 
Hindu Succession Act, 1956. Therefore, the 
applicant herein is entitled to inherit her share in 


her father's property and the Hindu Succession 
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Act shall apply to her with regard to her right to 
inherit her share in her father's property. 

26. It may be noted that Section 26 of the 
Hindu Succession Act states that if a Hindu has 
ceased to be a Hindu by conversion to another 
religion, children born to the convert after such 
conversion and their descendants shall be 
disqualified from inheriting the property of any of 
their Hindu relatives, unless such chi or 
descendants are Hindus at the timewhen the 
succession opens. However, thi has no 
impact on the convert's right t6é¥inWerit property 


from her Hindu relatives oO ll only apply to 
V 


ersion and their 


the children born aft 
descendants. O 


The most (Phe j Na section is Section 26. 


Section 2 e D follows : "26. Convert's 
descenda isqualified. - Where, before or after 
the cof: ncement of this Act, a Hindu has 
céased) or ceases to be a Hindu by conversion to 
another religion, children born to him or her after 
such conversion and their descendants shall be 
disqualified from inheriting the property of any of 
their Hindu relatives, unless such children or 
descendants are Hindus at the time when the 


succession opens." 
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35. This Section, therefore, does not 
disqualify a convert. It only disqualifies the 
descendants of the convert who are born to the 
convert after such conversion from inheriting the 
property of any of their Hindu relatives. Section 
28 of the Act discard almost all the grounds which 
impose exclusion from inheritance and lays down 
that no person shall be disqualified from 
succeeding to any property on the groun y 
disease, defect or deformity. It also@rules out 
disqualification on any ground SS except 
those expressly recognized by, 


the Act. The exceptions a ew and confined 


tated in the Act relates 


to the case of a7, of certain widows. 


Another ae oN 


to a murderer w xcluded on the principle of 


justice an ners policy (Section 25). The change 
of ares loss of caste have long ceased to 
be nds of forfeiture of property and the 
o qualification to inheritance on the ground 
that the person has ceased to be a Hindu is 
confined to the heirs of such convert (Section 26). 
The disqualification does not affect the convert 
himself or herself. This being the position, I have 
no hesitation to hold that the applicant who is 


admittedly a sister of the private respondents, i.e. 


the daughter of late Bhikhabhai Patel, is entitled 
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to succeed in getting her name mutated in the 
record of rights as one of the legal heirs. The 
provisions contained in Section 26 of the Hindu 
Succession Act is the only provision dealing with 
the right of succession of children born to a 
convert after the conversion. However, this 
provision does not disqualify the convert himself 
from succeeding to the property of the Hindu 


father. 


AIR 1976 Calcutta 2772 para 8 oe 8. Mr. 


Panda submits that the tr 


wrong to hold thata one induism is not 
a disqualified heir. Mr. Panda refers to us Section 


Court was 


2 of the Act which s that "this Act applies 


to any person, isa Hindu by religion in any 
of its for co and to any person 
who is BA ist, Jaina or Sikh by religion and 
to ng Mher person who is not a Muslim, 
N Parsi or Jew by religion...." Such being 
the provisions Mr. Panda submits that a 
Christian is not entitled to inherit the properties 
of the Hindu. We are unable to accept the 
contention of Mr. Panda. Section 2 simply 
provides the class of persons whose properties 


will devolve according to Hindu Succession Act. It 


is only the property of those persons mentioned 
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in Section 2 that will be governed according to the 
provisions of the Act. This Section has nothing to 
do with the heirs. This Section does not lay down 
as to who are the disqualified heirs. Sections 24, 
25, 26 and 28 lay down the provisions how a 
person is disqualified. Section 24 provides 
"certain widows remarrying may not inherit as 
widows". Section 25 disqualifies a murderermfrom 
inheriting the property of the person m d. 


Section 28 provides that no person shall be 


disqualified from succeeding to perty on 


the ground of any disease, OF eformity, or 


save as provided in this A ny other ground 
whatsoever. The mo intportant section is 


Section 26. Sectio ads as follows: Where, 
before or after Va mencement of this Act, a 
Hindu ha a or ceases to be a Hindu by 
conversio another religion, children born to 
hi r after such conversion and their 
dés€eudants shall be disqualified from inheriting 
the property of any of their Hindu relatives, 
unless such children or descendants are Hindus 
at the time when the succession opens. 

This section therefore does not disqualify a 
convert. It only disqualifies the descendants of 
the converts who are born to the convert after 


such conversion from inheriting the property of 
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any of their Hindu relatives. Section 28 of the 
present Act discards almost all the grounds which 
imposed exclusion from inheritance and lays 
down that no person shall be disqualified from 
succeeding to any property on the ground of any 
disease, defect or deformity. It also rules out 
disqualification on any ground whatsoever 
excepting those expressly recognized byqany 
provisions of the Act. The exceptions are w 
and confined to the case of remarriage§of certain 
widows. Another disqualificatio ST the Act 
relates to a murderer who NO udea on 

O (Section 


principles of justice “NOD 
25). Change of religion and loss of caste have long 


ceased to be cron Ot of property and 


the only disqu 


ion to inheritance on the 
ground th pésson has ceased to be a Hindu is 
confined heirs of such convert (Section 26). 
The di Nelification does not affect the convert 
himfSelf or herself. This being the position, we 
have no hesitation to hold that the respondent 
who is admittedly a brother of the deceased is 
entitled to succeed if there be no other 
preferential heir. Quoted in Suresh Darvade vs. 
Arjun Ram Pandey: MANU/CG/0017/2010 .... 
"Thus provision contained in Section 26 of Hindu 


Succession Act is the only provision dealing with 
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the right of succession of children born to a 
convert after the conversion, however this 
provision does not disqualify the convert himself 


from succeeding to the property of Hindu father. 


At the outset I will quote para 29, at page 22 
of the Hindu Law by Raghavachariar (Sixth 
Edition). "29. Converts to Hinduism :-- Hindu 
Law would apply even to converts to 


and it is not necessary for its application that a 


person should be a Hindu by, beethe’In other 
words, Hindu Law applied RF to a person 


who is a Hindu both YO nd religion, but 
also to a person 'who is.a Hindu only by religion. 


But the mere fact t non-Hindu professes a 
theoretical allegi to the Hindu faith or is an 
ardent ad rnd advocate of Hinduism does 
not make a Hindu. Long residence in India, 
abdicatio? of the original religion by a clear act of 
r iation, adopting the Hindu religion by a 
formal conversion thereto, assuming a Hindu 
name, marrying a Hindu according to Hindu rules 
and taking to the Hindu modes of life are proofs 
that a non-Hindu has become a Hindu, The real 
test of conversion is not domicile but religion. But 
it is not necessary that every one of these tests 


should be fulfilled before an alleged conversion to 
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Hinduism can be established, for instance, it is 
not necessary that there should be established a 
formal conversion to Hinduism except perhaps, in 
the case of reconversion to Hinduism where the 
reconversion is into the Brahmin Community of 
the Hindus. But a mere conversion to any 
particular religion may not necessarily involve the 
adoption of the laws as to inheritanceqand 
succession obtaining among the follower at 
religion, but when the convert identifies himself 
with those followers, strong ew must be 
forthcoming to show that he iO is own laws 
t 


unaffected by the rules s9 aining among 
the other adherents o new faith. A Hindu who 


f his 
has renounced ing is not debarred from 


going back to 


riginal faith so as to be 
governed u Law and since there are no 
rescribed in the Smrities for 

or reconversion to the Hindu religion, 

to look to the sense of the community into 

which the convert or reconvert is alleged to have 
been let in, and if the members of that community 
are prepared to receive him as one of themselves, 
the fact that there has been no purificatory or 
expiatory ceremonies, does not militate against 
that person being treated in law as a member who 


has been duly admitted into the Hindu fold. But 
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a mere declaration by a non-Hindu that he is a 
Hindu does not make him a Hindu in the absence 
of evidence showing that he has adopted the ways 


and modes of life of Hindu." 


Jujjavarapu Yesurao vs. Nadakuduru Kamala 
Kumar and Ors.: MANU/AP/0394/2007 - 
Mulla in his treatise, 'Principles of HinduęLaw' 
(15th edn., 1982), after referring to s 
reported cases in paragraphs 6 and 7 eñĥñumerated 
the categories of persons to w du Law 
applies and categories of cuppa 


Law does not apply as un’) 
6. The Hindu Law applies-- 


hom Hindu 


(i) not only to Hind run but also to Hindus 


by religion, i.e. c s to Hinduism; 


(ii) to NY ildren where both parents are 


Hindus; 
(iii) N itimate children where the father is a 


Christian and the mother a Hindu, and the 


children are brought up as Hindus. 

(iv) to Jains, Buddhists in India, Sikhs, and 
Nambudri Brahmins except so far as such law is 
varied by custom and to Lingayats who are 
considered Sudras; 

(v) to a Hindu by birth who, having renounced 


Hinduism, has reverted to it after performing the 
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religious rites of expiration and repentance. Or 
even without a formal ritual of reconversion when 
he was recognized as a Hindu by his community: 
(vi) to sons of Hindu dancing girls of the Naik 
Caste converted to Mohomedanish, where the 
sons are taken into the family of the Hindu 
grandparents and are brought up as Hindus; 

(vii) to Brahmos; to Arya Samajists; a to 
Santhals of Chota Nagpur; and also to ls 
of Manbhum except so far as it is AA by 


custom; and OQ 
(viii) to Hindus who made a PF on that they 


were not Hindus for me ay 
Marriage Act, 1872. 


e of the Special 


7. Persons to a u Law does not apply- 


-The Hindu Law Pe 


(1) to the : itfmate children of a Hindu father 


not apply-- 


by a Chr mother who are brought up as 
Chris ` or to illegitimate children of a Hindu 
fi r)by a Mahomedan mother; 

(2) to the Hindu converts to Christianity. 

(3) to converts from the Hindu to the Mahomedan 
faith; 

(4) The Hindu Law of succession does not apply 


to the property of any person professing the 


Hindu, Sikh or Jain, religion who married under 
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the Special Marriage Act III of 1872 or the 
property of the issue of such marriage. 

Who are the persons to whom Succession 
Act applies? Explanation to Section 2(1) read with 
Clauses (a), (b) and (k) of Section 2(1) of 
Succession Act contains categories of persons to 
whom Succession Act applies by reason of such 
persons being Hindus. Section 2(1)(c) the 


Succession Act contains categories of pe o 


whom Succession Act does not PPI NSn of 


such persons not being Ho, 
Law of Custom and Usage had voy 


before the enactment of ‘9 n Act. To clarify 
further, Section 2(1)(ch of Succession Act lays 


m Hindu 
een applied 


down that the Act QN s to any other person 


(who is not Hind hom Hindu Law of custom 


and usage ie prior to Succession Act. It 
also n> hat Succession Act does not apply 

My who is a Muslim, Christian, Parsi or 
Jew. other words, Succession Act applies to 
any other person, who is not a Hindu but was 
governed by Hindu Law before the enactment of 
Succession Act but such person should not be a 
Muslim, Christian, Parsi or Jew. ...... Applying the 
above principle and having regard to the main 


part of the section regarding applicability, 


inclusionary part and exclusionary part, there 
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cannot be any doubt that whether or not Hindu 
Law governed or applied prior to 1956, a Muslim, 
Christian, Parsi or Jew, after coming into force of 
Hindu Succession Act, 1956, cannot be governed 
by Succession Act nor persons who admit that 
they are Christian by religion can plead before a 
common law Court that they are governed by 
Hindu Law in matters of partition of joint family 
property. There cannot be two opinions e 


peculiar concept of Joint Hind Family, 


coparcenary and doctrine of b i etc., are 


very unique to Hindu Law. top not be made 


applicable to YD s or Parsis or 
Jews to whom Succession Act has no application 


n 
nor Hindu Law has QO sviication as observed 
by Mulla, whose pyre is noticed supra. ...... 
The submis8i the learned Counsel for the 
plaintiff i at they are Harizans claiming 
the ves as Christians without baptism and 
t re, Hindu Law of succession should be 
applied to them. The argument is liable to be 
rejected. There cannot be any better evidence 
than an unexplained admission of a party to the 
proceedings in a suit. plaintiff admitted that they 
are Christians and indeed described the 


defendants as Christians. Therefore, the plaintiff 
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is not entitled for decree of partition, as per Hindu 


Law. 


WHERE MUSLIMS ARE GOVERNED BY HINDU 
LAW 


Abdul Sattar Sait and Ors. vs. Controller of 
Estate Duty, Mysore: MANU/KA/0013/1967 - 
Muslims belonging to the class calle i 


Memons are or continue to be governedyby, and if 


so by what portion of, the Hin if relation 


to property has been the “DOF onsideration 
S 


in several decisions of HAO , most of which 
are decisions rendered by* the Bombay High 


accepted fact that the 
members of this unity, originally resident in 
Cutch, were s governed by the Hindu law of 
the Mitak school before they were converted 
to I a out four or five centuries ago. At some 
stWbSequent period they migrated in large 
numbers to Bombay and in smaller numbers to 
other areas like Madras State. Some of the 
families, who originally came down to Madras, 
later migrated to Bangalore and settled in the 
area called the Civil Station. A few of them are 
also known to have settled in portions of territory 


belonging to the erstwhile princely State of 
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Mysore. They were mostly traders and with profits 
of their trade acquired considerable immovable 
property in places where they settled. 

The question has to be examined primarily 
in the light of the decisions of courts and the 
proved practice or custom followed by the parties 
in question through these centuries and the 
modifications, if any, engrafted by them the 
principles of Hindu law originally reta y 
them even after their convers N Before 


examining the question that wt will be 


convenient to dispose of the ar, t relating to 
the effect, if any, that mw s may be said to 
have on the question. iy afe what are called (1) 


the Cutchi Memo and (2) the Muslim 
Personal Law (S Application Act, commonly 
called the ri ct. 

Cu emons Act of 1938 enacted by the 
Centr Mislature was not at any time extended 
b Viceroy to the Civil Station. But in 1948, 
some time after the area had been retroceded to 
Mysore, the Mysore Legislature passed what is 
called the Retroceded Area (Application of Laws) 
Act, 1948, extending thereto the laws and 
enactments in force in the princely State of 
Mysore. ........ Act and brings it into force on the 


1st day of July, 1943. 
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Section 2 and 3 read as follows : 

"2. Subject to the provisions of section 3, all 
Cutchi Memons shall, in matters of succession 
and inheritance, be governed by Mohammadan 
Law. 

3. Nothing in this Act shall affect any right or 
liability acquired or incurred before its 
commencement, or any legal proceedi or 
remedy in respect of any such right or y 
and any such proceeding or remed may be 
continued or enforced as if this not been 
passed." 


The Shariat Act wa d by the Central 


Civil Station, Ban 


Legislature in 1937. It ce ver extended to the 


any time before its 
retrocession to ips State of Mysore. As 
originally téd, Or Act did not apply to what 
under th stitution came to be called Part "B" 
Sta o(iNoecame for the first time extended to 
P " States by virtue of the Central Act 48 of 
1959 (which came into force on February 1, 
1960), called the Miscellaneous Personal Laws 
(Extension) Act, 1959, which amended its extent 
clause in such a way as to apply the statute to 
whole of India except to Jammu and Kashmir. 


Section 2, which reads : 
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"2. Notwithstanding any custom or usage to the 
contrary, in all question (save questions relating 
to agricultural land) regarding intestate 
succession, special property of females, including 
personal property inherited or obtained under 
contract or gift or any other provision of Personal 
Law, marriage, dissolution of marriage, including 


talaq ila, zihar, lian, khula and mubarrat, 


maintenance, dower, guardianship, gift s 
and trust properties and wakfs Y then 


charities and charitable x) s and 
charitable and religious ety S) the rule of 
ies are Muslims 


decision in cases where WO 
shall be the Muslim Personaf Law (Shariat)." 


The obvious of the Shariat Act is to 
prescribe a rul decision in all questions 
relating to tain topics where the parties are 
Muslims; are matters of personal law. A 
questi regard to those matters can really 
afi nly as between Muslims. Further, the 
statement in the statute that the rule of decision 
is to apply to questions in cases where the parties 
are Muslims clearly indicates that parties to the 
question or the disputants are Muslims; that is to 
say, both disputants are Muslims. ......... 

One of the matters so held to be outside 


the scope of the Act was the special law called 
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Marumakkathayam law which governed the 
tarwad (joint family) and tarwad property of 
Mapillas of Malabar District, Madras State. 

If it is borne in mind that at the 
inception, all Cutchi Memons while continuing to 
reside in Cutchi were governed by Hindu law 
rules as to joint family property, and even 
thereafter, whether they went to Bombay, Madras 


or elsewhere, were at one time governed u ly 


by the same rules, and if it is further S3 ered 


that the very principles by j ey were 
permitted to retain the rules o xO law would 
also permit them to dis rtions of them, 
should they so desire, becatise they had ceased 
to be Hindus, it perfectly possible and 
logical among o etween people resident in 
different p this vast country, to exist or 
arise diffe s in the matter of the principles of 
Hin aw applicable to them or the extent to 
i hey may be so applicable. 

the position has never been doubted or 
questioned and parties hardly ever went to court 
to get rid of the original principles of Hindu law 


retained by them. 


Smt. Sarla Mudgal, President, ... vs Union Of 
India & Ors AIR 1995 SC 1531 - A matrimonial 
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dispute between a convert to Islam and his or her 
non-Muslim spouse is obviously not a dispute 
"where the parties are Muslims" and, therefore, 
the rule of decision in such a case was or is not 
required to be the "Muslim Personal Law". In such 
cases the Court shall act and the Judge shall 
decide according to justice, equity and good 
conscience. The second marriage of a Hindu 
husband after embracing Islam being vi of 
justice, equity and good conscience S be void 


on that ground also and meer 
Section 494, IPC. 


isions of 


One wonders how it take for the 


Government of the day 4 implement the mandate 


of the framers of t stitution under Article 
44 of the Constitution of India. The traditional 
Hindu la rsonal law of the Hindus - 
governin ritance, succession and marriage 
wa Wen o- bye as back as 1955-56 by codifying 
t e. There is no justification whatsoever in 
delaying indefinitely the introduction of a uniform 
personal law in the country. 

Article 44 is based on the concept that 
there is no necessary connection between religion 
and personal law in a civilised society. Article 25 
guarantees religious freedom whereas Article 44 


seeks to divest religion from social relations and 
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personal law. Marriage, succession and like 
matters of a secular character cannot be brought 
within the guarantee enshrined under Articles 
25, 26 and 27. The personal law of the Hindus, 
such as relating to marriage, succession and the 
like have all a sacramental origin, in the same 
manner as in the case of the Muslims or the 


Christians. The Hindus alongwith ikhs, 


Buddhists and Jains have forsake ir 


sentiments in the cause of the NY and 


integration, some other communita uld not, 
though the Constitutio Nn. the 
establishment of a "com il Code" for the 
whole of India. 

Political histo g Oran shows that during 
the Muslim zo stice was administered by 
the Qazis d obviously apply the Muslim 
amare to Muslims, but there was no 
simi ala urance so far litigations concerning 

was concerned. The system, more or less, 
continued during the time of the East India 
Company, until 1772 when Warren Hastings 
made Regulations for the administration of civil 
justice for the native population, without 
discrimination between Hindus and 
Mahomedans. The 1772 Regulations followed by 
the Regulations of 1781 whereunder it was 
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prescribed that either community was to be 
governed by its "personal" law in matters relating 
to inheritance, marriage, religious usage and 
institutions. So far as the criminal justice was 
concerned the British gradually superseded the 
Muslim law in 1832 and criminal justice was 
governed by the English common law. Finally the 


Indian Penal Code was enacted in 1860.«This 


broad policy continued throughout the h 
regime until independence and the ritory of 
India was partitioned by the Briti S. into 
two States on the basis of r NO ee who 

iF the partition, 


preferred to remain in ~O 
fully knew that the Indian leaders did not believe 


in two-nation or th tion theory and that in 
the Indian Rep So was to be only one 
Nation - I ion - and no community could 
claim tọ r in a separate entity on the basis of 
religion. Ifwould be necessary to emphasise that 
t pective personal laws were permitted by 
the British to govern the matters relating to 
inheritance, marriages etc. only under the 
Regulations of 1781 framed by Warren Hastings. 
The Legislation - not religion - being the authority 
under which personal law was permitted to 
operate and is continuing to operate, the same 


can be superseded/supplemented by introducing 
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a uniform civil code. In this view of the matter no 
community can oppose the introduction of 
uniform civil code for all the citizens in the 


territory of India. 
APPLICABILITY IN CASE OF NON-HINDUS 


In Gopal Singh Bhumij v. Giribala Bhumij 
reported in MANU/BH/0016/1991:A 1 
Pat 138 Court held as follows: There ean not be 
any doubt that it is possible t a of 
non-Hindu origin can be SO sufficiently 

RF. inheritance 


Hinduised so that in NG 
and succession they rima, facie governed by 


ar 
the Hindu Law, ex Or far as any custom at 


variance with s w is proved. Reference in 


v. Bh 
o /1945 : AIR 1946 Pat 218. 


However, the question as a to whether the parties 


Manjhian reported in 


this conne ay be made to Chunkku Manjhi 
oO 


are "Hinduised out and out or have 'become' 
sufficiently "Hinduised" are question of fact. The 
burden of proof is initially upon the Plaintiff to 
show that the parties have become sufficiently 
"Hinduised" so as to be governed in the matter of 


succession and inheritance by any School of 
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Hindu Law. .... In this case a question was raised 
as to whether in view of Section 2(2) of the Hindu 
Succession Act the same would have any 
application in respect of any Scheduled Tribe, 
and it was held that the parties were not 
sufficiently Hinduised and, thus, they would be 


governed by their customary laws. 


HINDU SUCCESSION ACT, 1956, SHA T 
APPLY TO THE MEMBERS OF NY LED 


TRIBE O 


In Daudwa Uraon and A rueluous Uraon 


and Ors. reported in MANU/BH/0424/1987 : 


1988 PLJR 603, < held that in view of 
Section 2(2) of 


mentee Oe 956, shall not apply to the 


t, the provisions of Hindu 


members cheduled Tribe in the matter of 


= and succession. 


PRINCIPLE OF INTERPRETATION UNDER 
HINDU LAW 


Rajbir Singh Dalal vs. Chaudhari Devi Lal 
University, Sirsa and Ors. 


MANU/SC/7924/2008 - (2008) 9 SCC 284 
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17. We may also consider the matter from 
our traditional principles of interpretation known 
as the “Mimansa Rules of Interpretation’. 

18. It is deeply regrettable that in our 
Courts of law lawyers quote Maxwell and Craies 
but nobody refers to the Mimansa Principles of 
interpretation. Most lawyers would not have even 
heard of their existence. Today our so-ealled 
educated people are largely ignorant a e 
great intellectual achievements of ourancestors 
and the intellectual treasury woe have 
bequeathed us. The Mima NO wcrc of 


interpretation is part "2 eat intellectual 
si 


treasury, but it is distres to note that apart 
from the reference ese principles in the 


judgment of si 1O dge, the then Chief Justice 
Bibi 1892 

some judgments of one of us (M. Katju, 
J EZ has been almost no utilization of these 


principles even in our own country. Many of the 


14 All 67 (FB), over a hundred years 


of oe IO in Beni Prasad v. Hardai 


Mimansa Principles are rational and scientific 
and can be utilized in the legal field (see in this 
connection K.L. Sarkar's “Mimansa Rules of 
Interpretation’ which is a collection of Tagore Law 


Lectures delivered in 1905 containing the best 
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exposition of these principles in English. Most 
other books on Mimansa are in Sanskrit). 

19. The Mimansa Principles of 
Interpretation, as laid down by Jaimini around 
the 5th century B.C. in his sutras and as 
explained by Sabar, Kumarila Bhatta, Prabhakar, 
Mandan Mishra, Shalignath, Parthasarathy 
Mishra, Apadeva, Shree Bhat Shankar, etc.&were 
regularly used by our renowned juri 
Vijneshwara (author of 
Jimutvahana (author of Day 
Pandit (author of Dattak 
whenever there they fou conflict between 


the various Smritis, e.g5 Manusmriti and 


Yajnavalkya Smriti lY ambiguity, ellipse or 


absurdity in a riti. Thus, the Mimansa 


principles our traditional system of 
interpreta HOF of legal texts. Although originally 
the recreated for interpreting religious texts 
p iñing to the Yagya (sacrifice), they were so 
rational and logical that gradually they came to 
be utilized in law, philosophy, grammar, etc., that 
is, they became of universal application. Thus, 
Shankaracharya has used the Mimansa 
Adhikaranas (principles) in his bhashya on the 


Vedanta sutras. 
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20. The Mimansa principles were regularly 
used by our great jurists for interpreting legal 
texts (see also in this connection P.V. Kane's' 
History of the Dharmashastra’', Vol. V, Pt. I, Ch. 
XXIX and Ch. XXX, pp. 1282- 1351). 

21. In Mimansa, casus omissus is known 
as adhyahara. The adhyahara principle permits 
us to add words to a legal text. However, the 


superiority of the Mimansa Princip! er 


Maxwell's Principles in this respect isęshown by 
the fact that Maxwell does no O 
detail and does not mention W ois 

Oy of casus 


coming under the gen 
omissus. In the Mimansa system, on the other 


hand, the general <Ç ory of adhyahara has 
under it several “categories, e.g., anusanga, 
anukarsha shesha, etc. Since in this case 
we are cor cel ed with the anusanga principle, we 
ma lain it in some detail. 

2. The anusanga principle (or elliptical 
extension) states that an expression occurring in 
one clause is often meant also for a neighbouring 
clause, and it is only for economy that it is only 
mentioned in the former (see Jaimini 2, 2, 16). 
The anusanga principle has a further sub- 
categorization. If a clause which occurs in a 


subsequent sentence is to be read into a previous 
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sentence it is a case of Tadapakarsha, but when 
it is vice-versa it is a case of Tadutkarsha. 

23. The Anusanga principle of Mimansa 
was used by Jimutvahana in the Dayabhaga. 
Jimutvahana found that there is a text of Manu 
which states: Of a woman married according to 
the Brahma, Daiva, Arsha, Gandharva and 
Prajapartya form, the property shall go te her 
husband if she dies without issue. er 
property, given to her on her marriage ia the form 
called Asura, Rakshasa and Pai ‘oo her 
death without issue shall se 


her parents. Q 
24. It can be n at in the second 


e property of 


e 
sentence the word Oy is qualified by the 
words ‘given to op her marriage’, whereas in 
the first s née there is no such qualification. 
Jimutvah using the anusanga principle of 


Mima Nid that the words "given to her on her 


1age" should also be inserted in the first 
sentence after the word "property", and hence 
there also the word ‘property' must be interpreted 
in a qualified sense. 
25. In the Mitakshara also the anusanga 
principle of Mimansa has been used. Yajnavalkya 
II. 135-136 lays down the order of succession to 


the wealth of a person dying sonless. Yajnavalkya 
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II. 137 deals with succession to property of a 
forest hermit, an ascetic, or a perpetual Vedic 
student. The Mitakshara then holds that 
Yajnavalkya II. 138 “samaristinastu samaristi' is 
to be construed as an exception to Yajnavalkya II. 
135, 136 and understands that the words of one 
dying without having a son' (grand son or great 
grand son) are to be supplied before Yajnavalkya 


II. 138 from II. 136, i.e., there is to be a a 

of the word 'svaryatasya-putrasya'. 
26. In our opinion, in the pr Nae the 
Anusanga principle of Mi Doa be 
OF an subject 


utilized and the oO € 
should also be inserted ualification for the 


post of Reader afte ars "at the Master's 


degree level’. we cannot accept the 


Oo Or e in this respect. 


Kayan Thatte and Ors. vs. State of 
a N and Ors.: MANU/SC/1477/2009 - 
(2009) 9 SCC 92 


6. In this connection we may also refer to 


the Mimansa Rules of Interpretation, which were 
our traditional principles of interpretation for over 
2500 years, but which are unfortunately ignored 


in our Courts of law today. 
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7. It is deeply regrettable that in our Courts 
of law lawyers quote Maxwell and Craies but 
nobody refers to the Mimansa Principles of 
Interpretation. Most lawyers would not have even 
heard of their existence. Today our so-called 
educated people are largely ignorant about the 
great intellectual achievements of our ancestors 


and the intellectual treasury which they ehave 


bequeathed us. The Mimansa Princ of 
Interpretation is part of that great ifatellectual 
treasury, but it is distressing t >, apart 
from the reference to these NO in the 
judgment of Sir John “eNO OF Chief Justice 
of Allahabad High cue ni Prasad v. Hardai 


Bibi MANU/UP/00#1 : ILR 1892 All 67 


(FB), a hundred ago and in some judgments 
of one of usẸì M. Katju, J.) there has been almost 
no N these principles even in our own 
country. Most of the Mimansa Principles are 
ratsOnal and scientific and can be utilized in the 
legal field (see in this connection K.L. Sarkar's 
“Mimansa Rules of Interpretation’ which is a 
collection of Tagore Law Lectures delivered in 
1905 and which contains the best exposition of 
these principles). 

8. The Mimansa Principles of 


Interpretation, as laid down by Jaimini in his 
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sutras around 6th Century B.C. and as explained 
by Sabar, Kumarila Bhatta, Prabhakar, Mandan 
Mishra, etc, were regularly used by our renowned 
jurists like  Vijnaneshwara (author of 
Mitakshara), Jimutvahana (author of 
Dayabhaga), Nanda Pandit (author of Dattaka 
Mimansa), etc. Whenever there was any conflict 


between two Smritis, e.g., Manusmritiqand 


Yajnavalkya Smriti, or ambiguity or abs n 


any Smriti these principles were ND. hus, 


the Mimansa Principles i ©) aditional 


system of interpretation of le s. Although 
originally they were cr Or interpreting 
religious texts pertaini x. Yagya (sacrifice), 
gradually they cam utilized for interpreting 
legal texts also er this connection P.V. Kane's 

harmashastra', Vol.V, Pt.II, 
Ch.XXIX h.XXX, pp. 1282-1351), and also 


“History 


for interpreting texts on philosophy, grammar, 
e 14. they became of universal application. 
Thus, Shankaracharya has used the Mimansa 
adhikaranas in his bhashya on the Vedanta 
sutras. 

9. While the first edition of Maxwell's book 
was published in 1875, in India we have been 
doing interpretation for over 2500 years, as 


already stated above. There were hundreds of 
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books (all in Sanskrit) written on the subject, 
though only a few dozens have survived the 
ravages of time, but even these show how deep 
our ancestors went into the subject of 
interpretation. 

10. To give an example the Mimansakas 
examine the subject of negative Vidhis (negative 
injunctions such as the one in the provigo to 
Section 6) very searchingly and exha 
First of all, they distinguish between what may be 

S and 


those against particular pe only. This 


called prohibitions against the 


distinction resembles tha n judgments or 


rights in rem and oy, ents or rights in 


personam. The for rohibitions are called 


Pratishedha a e latter Paryudasa. For 
example, NG ibitory clause “Do not eat 
eS e) food (na kalanjam bhakshayet) 
isa rf edha; while the prohibition ‘those who 
Aen the Prajapati vow must not see the 
rising sun' is a Paryudasa. In the second place, 
Pratishedhas are divided practically into two sub- 
clauses viz. those which prohibit a thing without 
any reference to the manner in which it may be 
used, and those which prohibit it only as regards 


a particular mode of using. For instance, `Do not 


eat fermented food' prohibits the use of it under 
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all circumstances, while “Do not use the Sorasi 
vessel at dead of night’ forbids the use of the 
vessel only at the dead of night. 

11. Then Paryudasa is also of two kinds. In 
one case, it relates to a person performing some 
special act which is not enjoined by a Vidhi, as in 
the case of the Prajapati vow. In the other, it 
relates to a person engaged in performing a Widhi; 
as for instance, when one is to do Shrad g 
the full moon by virtue of a Vidhi butgot in the 
night of the full moon. In ¢t S. the 
prohibition of doing Shradh ġ W night is a 
Paryudasa, which is the an exception or 


proviso as we understand tħese terms. For, the 


clause `not in the n a an exception to the rule 
u 


“Perform the Shr 
are the fo en of negative clauses. The first 
class, of oO the Kalanja (fermented food) 


cla oGs an example, may well be called a 


ring the full moon'. These 


conm@emnatory prohibition. The second class 
consists also of absolute prohibitions of things 
under certain circumstances, as in the case of the 
Sorasi vessel. The third class consists of 
prohibitions in relation to persons in a given 
situation, as in the case of the Prajapati vow. The 
fourth class restricts the scope of action of 


persons engaged in fulfilling an injunction, as 
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regards the time, place or manner of carrying out 
the substantive element of the injunction. 

12. Thus we see that in the Mimansa 
system as regards negative injunctions (such as 
the one contained in the proviso to Section 6 of 
Land Acquisition Act) there is a much deeper 
discussion on the subject than that done by 
Western Jurists. The Western writers om the 
subject of interpretation (like Maxwell, 
etc.) only say that ordinarily negative 
mandatory, but there is no dee 
the subject, no classificatio 


negative injunctions and 


13. In the sr glo tem illustrations of 


many principles of i etation are given in the 


form of maxims s). The negative injunction 
is illustra On e Kalanja nyaya or Kalanja 
maxim, © 
N The Kalanja maxim (na kalanjam 
b shayet) states that “a general condemnatory 
text is to be understood not only as prohibiting an 
act, but also the tendency, including the intention 
and attempt to do it.' It is thus mandatory. 
15. A plain reading of the proviso to Section 
6 of the Land Acquisition Act shows that it is a 
general prohibition against the whole world and 


not against a particular person. Hence the 
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Kalanja maxim of the Mimansa system will in our 
opinion apply to the proviso to Section 6. 

16. Laughakshi Bhaskara, one of the great 
Mimansa writers, taking the prohibitory text 'one 
is not to eat Kalanja or fermented/stale food' (na 
kalanjam bhakshayet), explains the idiomatic 
force of the phrase (na bhakshayet). He explains 
that the suffix 'yat' means 'shall', and that the 
negative particle 'not' is to be taken as d 
to the suffix 'yat' (shall), and not to the idea of 
Kalanja eating. For if it be take S to 
the latter idea, then the o might mean 


'you shall eat but not Kal 
there would be no Ben n. So he labours to 


his case strictly 


demonstrate that t of the sentence is ‘shall 


not' and therefoy ye er ect of it is to turn off 
from ng ja (fermented/stale food). This 
may xe be making a hair splitting 

, but it is of great importance from the 
oe point of view because it indicates the 
mandatory nature of the negative injunction 
(nishedha). The explanation of a Nishedha Vidhi 


appears more clearly from Jaimini's Sutras on the 


Kalanja maxim. 
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RULE OF HINDU LAW INCORPORATED IN 
SOCIAL LEGISLATION 


Bawa Enterprises and Ors. vs. G.R. Shet and 
Ors.: MANU/KA/4761/2015 - ILR 2016 KAR 
1535 - This rule of damdupat now finds a 
statutory recognition in the Karnataka Money 
Lenders Act, 1961. Section 26 of the said, Act 
provides that notwithstanding g 
contained in any agreement or any 1l for the 
time being in force, no Court s ifespect of 
any loan whether advanced 12 or after the 
fo 


date on which the Act an ©, rce decree, on 
account of interest, um greater than the 


Ss 
principal of the omg the date of the decree. 
Thus, this sty Hindu Law has been 
incorporat nìthe said Act in respect of the 


loans “ee by money-lenders. .......... This 


SEC jo Dbased on the rule of damdupat. The 


of damdupat is a branch of Hindu law of 
debts. According to this rule, the amount of 
interest recoverable, at any one time cannot 
exceed the principal. Where a suit has been 
instituted to recover a loan, the rule of damdupat 
ceases to operate. The result is that though the 
Court is bound to apply the rule of damdupat up 


to the date of the suit, it is free to award interest 
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to the creditor at such rate, as it thinks proper 
from the date of the suit, up to the date of decree 
or payment upon the total amount that may be 
found due to the plaintiff after applying that rule. 
The rule of damdupat does not apply to interest 
recoverable in execution of a decree. The reason 


is that the rule ceases to operate after the suit. 
The principle of this section applies not onlyto a 
suit brought by a creditor, but also to ot 
redemption brought by a mortgager. © 


Supreme Court in the case of nick Chand 
& others v. Elias Sale mmed Sait & 
others reported in ae 1968 : 
1969(1) SCC 52], dealing with Mysore 
Money oo 1939 and the scope of 
Section 17,éalc ion of interest, the Apex Court 


has held nder:-- "So far as the first point 


t 


at it is totally misconceived, because the 


so counsel is concerned, it appears 


language of Section 17 of the Act plainly justifies 
the view taken by the High Court. Section 17, in 
prescribing the maximum amount of arrears of 
interest to be allowed, refers to "the principal of 
the original loan" and not "the principal of the 
loan". If the latter expression had been used, it 


could have been argued in the present case that 
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the sums of Rs. 20,000/- and Rs. 24,000/- which 
purported to be the principal amounts of the two 
loans evidenced by the two mortgage-deeds in 
suit, were the principal amounts of the loans to 
be taken into account in working out the 
maximum amount of interest permissible under 
Section 17 of the act, The expression "the 
principal of the original loan" makes it clearethat, 
in determining the maximum amount o s 
of interest allowable, the Court must got behind 
the transaction of the loan and fi hat was 
the actual cash originally adv. as principal 


and ignore all interest th ave been added 


subsequently to that g inaf advance in order to 


make up the consi n for the loans in suit. 
In the present c erefore, the High Court was 
justified in lagking at the transactions prior to the 
two mart P eeds to find out what were the 
actualWicaSh amounts originally advanced which 
t r with interest and after adjustment of 
accounts, formed the principal amounts for the 
two mortgage-deeds. It was admitted by counsel 
for both parties before us that the figures 
accepted by the High Court as the principal 
amounts of the two loans are correct, if the 
original cash advances are treated as the 


principal amounts of the original loans. It is, 
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therefore, clear that, on the plain language of 
Section 17 of the Act, the High Court was right in 
holding that the aggregate of the principal 
amount of the original loans was only Rs. 
37,971.50 P and not Rs. 44,000/- and, 
consequently in awarding arrears of interest only 
to the extent of the same amount and not a larger 
amount. eesse.. On the second question, are 
unable to agree with the view of the Hi rt 
that the arrears of interest mentioned®n Section 
17 of the Act mean interest cal SS, to the 
date fixed for redemption. At t NO nn we are 
also unable to accept th tr. made on 
behalf of the appella ~D, the arrears of 
interest in this sec Yan arrears of interest 
up to the date o N It is to be noticed that 


not to p decree on account of arrears of 


the oe nthe form of a directive to a Court 


intere a sum greater than the principal of 
t riginal loan. This language clearly gives an 
indication of the intention of the Legislature. 
Obviously, the directive is to be carried out by the 
court at the time of passing the decree and, 
consequently, it would at that time that the court 
will see how much it is awarding for arrears of 
interest. The maximum prescribed for the arrears 


of interest must, therefore, be held to be the 


A gift to legal fraternity - Sridhara Babu N Advocate 





450 


maximum amount in respect of interest payable 
up to the date of the decree when the court carries 
out the directive laid down in this section. In the 
present case, the trial court passed the decree on 
the 27th March, 1952, and, consequently, the 
amount of Rs. 37,971.50 awarded as arrears of 
interest must be the arrears of interest due up to 
that date. The High Court, in our opinion, wag not 
correct in holding that these arrears o st 


will cover interest due up to the O for 
redemption by the High Court". O 


© 


NIYOGA SYSTEM IN CASE OF IMPOTENCY 


Rakeya Bibi vs 4 Kumar Mukherji (1948) 
ILR 2 Cal *WIANU /WB/0227/1947 - In the 
Hindu la 


the smritis, as also in that law as 
expour IN in the Dayabhaga, the recognition of 
t sibility of marriage by an impotent male 
person is linked with the possibility of his raising 
issue by adoption of the niyoga system, the 
concern of the relevant texts being only with 
faithful unions, for the issue of which they 
provide a share in the inheritance. Where the 
reason for the rule, viz., the possibility of raising 


issue vicariously, has disappeared, the rule no 
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longer applies, eligibility for marriage being 
dependent on that possibility. ........ Accordingly, 
at the present day, when appointment of another 
person to raise issue under the sanction of the 
niyoga system is no longer possible, a marriage of 
an impotent male person is void ab initio under 
the Hindu law. 

It is to be noticed that Jimutavakhana 
explains the possibility of an impoten n 
marrying and having children by AN he 


may obtain issue from his wife er man. 


The reference is to the syste 1yoga or the 


appointment, to the eee er man for the 
purpose of raising Or. y him, which was 


undoubtedly in vo ne time, but came to be 


condemned eve e time of Manu, at least for 
twice-bor N At the time of Jimutavahana 
it was gu solete. But the fact remains that 
Ji teva na still refers to the practice as 
WD and justifying the marriage of an 
impotent person. 

In our opinion, the Hindu law-givers, who 
regarded impotence as a disqualification for 
marriage, permitted marriage by impotent 
persons only because the defect caused by their 


physical disability could be made good by 


recourse to the niyoga system and _ thereby 
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borrowing the potency of another for the 
procreation oof children. Jimutavahana's 
statement of the law follows the same lines and 
naturally, since he himself was referring to the 
marriage of impotent persons in connection with 


providing a share for their sons. Under the law so 


stated, there can be no valid marriage when the 
niyoga system has disappeared and meang for 
fulfillment of the marriage in one vital ra 
no longer be supplied. © 

DHARAMASHALA A creano oh A TRUST 


FOR RELIGIOUS PURPOR®S) 


In  Deosaran 


Q v. Deoki Bharthi, 


B 

na/H/ 0059024 : AIR 1924 Pat 657 and 
Bhekdhari q~ v. Sri Ram Chand Raji, 
MANU BH 7O0%7 1930 : AIR 1931 Pat 275 
there i$ atong discussion as to what is essential 

edicating to the public or to God such like 
property as a Dharamsala, etc. "creation of a trust 
for religious purposes, it is said "no doubt finds 
favour in the Hindu Law just in the same way as 
it does in the other communities and the essential 
ingredient which constitutes a gift whether of 
moveable or immovable property in the Hindu 


Law is the Sankalp and the Samarpan whereby 
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the property is completely given away and the 
owner completely divests himself of the 
ownership in the property. In Hindu law there 
must be a true Sankalp and Samarpan. "Of this 
ceremony there is no evidence and as I have 
already remarked in such alecent case of alleged 
dedication proof of user only would scarcely be 
sufficient, while such proof that there is of user is 
consistent with the private ownership AJ 
Mai. 


Privy Council d 
MANU/PR/0009/1940 1941 PC 38, 


where their Lordships. obsérved as follows: A 


bathing Ghat on < ank of the Ganges at 


Benaras is a s 


matter to be considered 
upon 'the pfifctple of Hindu Law If dedicated to 
such ap rpå e .land or other property would be 
dedigafedNo an object both religious and of public 
futi just as much as is a Dharamsala or a 
Math, notwithstanding that it be not dedicated to 
any particular) deity The character of, the 
dedication can; pnlyy be determined on the basis- 
of the history of the institution and the conduct 


of the founder and his heirs. 
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In Malayammal v. A. Malayalam Pillai, 
MANU/SC/0636/1990 : 1991 (supp. 2) SCC 
579 (paras 11, 15, 16 and 19) Hon'ble Supreme 
Court held, as under: 

"11. In Hindu system there is no line of 
demarcation between religion and charity. On the 
other hand, Charity is regarded as apart of 
religion. But "what are purely religious purposes 
and what religious purposes will be c le 


must be entirely decided according Ay Law 


and Hindu notions." (Q 
I5. Crrerrrrrirrrrirsia It is o the cardinal 


principles of constructio s that wherever 
it is possible, effect a. be given to every 


bequest of the testa ess it is opposed to law, 


custom or practi the testator has set apart 
the prop a ended for endowment and 
sac0094 aritable intent in any one of his 
dire tiga such direction may be extricated 
LO aside the directions which are repugnant 
to the recognised notions of Hindu religion or 
Hindu Law. Attempt should be made to give effect 
to the provisions made for recognised charitable 
purposes even though the entire scheme of the 
testator cannot be saved. ......... 


in construing the 


validity of an endowment created under a Will, we 
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cannot be guided merely by the acts of the 
manager or the manner in which the executor of 
the Will has understood the directions of the 
testator. We are required to examine the 
dominant intention of the testator and that could 


be ascertained only by the terms of the 


TON enn tan As observed by Patanjali 
Shastri, J., as he then was, in Ve i 
Goundan v. Dandapani, [MANU/TN/0@44/1946 
: (1946) 1 MLJ 354] where no dei ne in 
the deed of endowment, t KON should 

Or belonged, 


ascertain the sect to NO 
the tenets which he held, the doctrines to which 


he was attached ng Gs to which he was 


devoted and b 


h means the presumed 


ould be ascertained. We agree that 


intention eNtestator as to the application of 
the me 


these Gone safe guides." 


In Dayal Chand v. Fifth Additional Additional 
District and Sessions Judge, Saharanpur and 
others, MANU/UP/ 1023/1978 : (1979) 5 ALR 
97 (para 6): "6. Section 5 of the Indian Trusts Act 
lay down that no Trust in relation to immovable 
property is valid unless declared by a non- 


testamentary instrument in writing, signed by the 
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author of the trust or the trustee, and registered, 
or by the will of the author of the trust or the 
trustee. The Indian Trust Act applies to Hindus. 
But, Section 1 of the said Act clearly saves from 
its operation all religious and charitable 
endowments, either public or private. It is thus 
clear that except where a trust is created by a will, 
it is quite competent to a Hindu to dedicate for 
religious or charitable purposes, any im! le 
property without document in writing. For 
creating a trust, what is SS is the 
unequivocal declaration of thea ion followed 
by the dedication of the p . B.K. Mukerji in 


his book on Hindu Law” of Religious and 


Charitable Trusts s Qs follows: "There are a 


large number of ided cases where it has been 
held, tha \ a valid dedication of 
property D indu for religious or charitable 


pur o€ ro document in writing or registered is 
3. 


n ry. 
Vidyawati and Ors. vs. Ram Janki and Ors.: 
MANU/UP/2850/2019 - The ceremonies 
relating to dedication for charitable purpose are 
Sankalpa and Uthsarga. Sankalpa means 
determination, and is really a formal declaration 


by the settler of his intention to dedicate the 
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property. Uthsarga is formal renunciation by the 
founder of his ownership on the property, the 
result whereof being that it becomes impressed 
with the trust for which he dedicates it. If 
Uthsarga is proved to have been performed, the 


dedication must be held to have been to the 


public. In Deoki Nandan v. Murlidhar and others, 
MANU/SC/0085/1956: AIR 1957. SC 133 (paras 
14 & 15) Hon'ble Supreme Court held t is 
settled law that an endowment KOI be 


created in favour of an idol or te fthout the 
performance of any parti ceremonies, 


provided the meer? clearly and 


unambiguously expressed Ms intention in that 
behalf. Where it is that ceremonies were 


performed, nl d be valuable evidence of 
endowme NEN sence of such proof would not 
be Ns it. 


I ayat Sri Govindlalji Maharaj v. State of 
Rajasthan and others, MANU/SC/0028/1963 : 
AIR 1963 SC 1638, Hon'ble Supreme Court laid 
down the law that "a dedication of private 
property to a charity need not be made by a 
writing: it can be made orally or even can be 


inferred from conduct". 
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In M. Appala Ramanujacharyula v. M. 
Venkatanarasimhacharyulu and others, 
MANU/AP/0107/1974 : AIR 1974 (AP) 316 
(para 4) a Division Bench-of Hon'ble Andhra 
Pradesh High Court held that "an endowment can 
be created by the execution of a deed of dedication 
by the donor. But however, it must be noted that 
the mere execution of a deed of dedication 
without the donor intending to act upon t s 
of the deed, would not create a valid erñdowment. 
In other words, to constitute a v, S 


it must be established that th intended to 


owment, 


divest himself of his ow ipin the property 


dedicated." 


© 


LOOMING panggndr MATSYANYAYA 


Prakash am and Ors. vs. Ramprasad 
Vis eh Gupta and Ors.: 

SC/0616/2011 28. Before parting 
with this case, it is imperative in our opinion to 
mention that our ancient thinkers were of the 
view that the worst state of affairs possible in 
society is a state of lawlessness. When the rule of 
law collapses it is replaced by Matsyanyaya, 
which means the law of the jungle. In Sanskrit 


the word Matsya' means fish, and Matsyanyaya 
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means a State of affairs where the big fish devours 
the smaller one. All our ancient thinkers have 
condemned Matsyanyaya vide ‘History of 
Dharmashastra' by P.V. Kane Vol. III p. 21. A 
glimpse of the situation which will prevail if 
matsyanyaya comes into existence is provided by 
Mark Antony's speech in Shakespeare's Julius 
Caesar’ quoted at the beginning of this judgment. 

29. This idea of matsyanyaya (the of 


the larger fish devouring the smaller oes or the 
strong despoiling the weak) is fr S 
upon by Kautilya, the Maha O 

“ri Shatapatha 
Brahmana XI 1.6.24 w, “ie t is said "whenever 


ly dwelt 
a and other 


works. It can be traced 


there is drought, t 
the weaker, a aters are the law," which 
e 


means th re is no rain the reign of law 
comes «to O and matsyanyaya beings to 


opera 


e stronger seizes upon 


O. Kautilya says, ‘if danda be not 
employed, it gives rise to the condition of 
matsyanyaya, since in the absence of a chastiser 
the strong devour the weak’. That in the absence 
of a king (arajaka) or when there is no fear of 
punishment, the condition of matsyanyaya 
follows is declared by several works such as the 


Ramayana II, CH. 67, Shantiparva of Mahabharat 
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15.30 and 67,16. Kamandaka MII. 40, 
Matsyapurana 225.9, Manasollasa IH. 20.1295 
etc. 

31. Thus in the Shanti Parva of 
Mahabharat Vol. 1 it is stated: Raja chen-na 
bhavellokey prithivyaam dandadharakah Shuley 
matsyanivapakshyan durbalaan peat 

32. This shloka means that when th@®King 
carrying the rod of punishment doe protect 
the earth then the strong persdfs destroy the 


weaker ones, just like in water ig fish eat the 
small fish. In the snan NO} of Mahabharata 


Bheesma Pitamah tel dhishthir that there is 
nothing worse in pee than lawlessness, for 


in a state of aya, nobody, not even the evil 
doers are because even the evil doers will 
soonest ter be swallowed up by other evil 
do€r 

33. We have referred to this because behind 
the growing lawlessness in the country this Court 


can see the looming danger of matsyanyaya. 


RELIGIOUS PRACTICE AND LEGAL RIGHTS:-1 





1 N.H. Patil Chief Justice of Bombay High Court and Justice R.G. 
Ketkar, in case of Jamshed Noshir Sukhadwalla and Ors. vs. 
Union of India and Ors. Reported in : MANU/MH/3188/2018 has 
discussed the detail case laws on Religious practice and legal 
rights 
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The Commissioner, Hindu Religious 
Endowments, Madras Vs. Sri Lakshmindra 
Thirtha Swamiar of Sri Shirur Mutt, 
MANU/SC/0136/1954 : AIR 1954 SC 282 - 
Restrictions by the State upon free exercise of 
religion are permitted both under Arts. 25 and 26 
on grounds of public order, morality and health. 
Clause (2) (a) of Art. 25 reserves the right ef the 
State to regulate or restrict any e C; 
financial, political and other seculaņactivities 
which may be associated with geli o 
and there is a further right D State by 
c 


sub-cl. (b). under which ~O an legislate for 
social welfare and reform eveñ though by so doing 
it might interfere QC practices. The 


learned Attorne 


(a) of the S cle and his contention is that all 


ral lays stress upon cl (2) 


seculana ies, which may be associated with 


pawt of it, are amenable to State regulation. 


yaw do not really constitute an essential 


Sardar Syedna Taher Saifuddin Saheb Vs. The 
State of Bombay, MANU/SC/0072/1962 : AIR 
1962 SC 853. Paragraph- 33 read as under:- "33. 

the protection of these articles is not limited 
to matters of doctrine or belief, they extend also 


to acts done in pursuance of religion and 
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therefore contain a guarantee for rituals and 
observances, ceremonies and modes of worship 
which are integral parts of religion. The second is 
that what constitutes an essential part of a 
religious or religious practice has to be decided by 
the courts with reference to the doctrine of a 
particular religion and include practices which 
are regarded by the community as a part ef its 


religion." 


Tilkayat Shri Govindlalji M etc. Vs. 
State of Rajasthan nd Ors. 
MANU/SC/0028/1963 : 63 SC 1638.:- 

"55. Articles constitute the 
fundamental righ hag O ine freedom of religion 


guaranteed to t en of this country. Article 


freedom 


nscience and his right freely to 


25(1) af NO citizen's fundamental right to 


pro of actice and propagate religion. The 
p ion given to this right is, however, not 
absolute. It is subject to public order, morality 
and health as Art. 25(1) itself denotes. It is also 
subject to the laws existing or future which are 
specified in Art. 25(2). Article 26 guarantees 
freedom of the denominations or sections thereof 
to manage their religious affairs and their 


properties. Article 26(b) provides that subject to 
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public order, morality and health, every religious 
denomination or any section thereof shall have 
the right to manage its own affairs in matters of 
religion; and Art. 26(d) lays down a similar right 
to administer the property of the denomination in 
accordance with law. Article 26(c) refers to the 
right of the denomination to own and acquire 
movable and immovable property and it «s in 
respect of such property that clause (d) m 
provision which we have just quote 
undoubtedly has its basis in a of beliefs 


or doctrines which are regar those who 


profess that religion a ucive to their 


spiritual well being, O not correct to say 
gy e 


that religion is no lse but a doctrine or 
belief. A religion oe only lay down a code of 
ethical rul NEN s followers to accept, it might 
prescribe als and observances, ceremonies 
an rac of worship which are regarded as 
Lo parts of religion and these forms and 
observances might extend even to matters of food 
and dress." ............ "that the matters of religion in 
Art. 26(b) include even practices which are 
regarded by the community as part of its religion." 


In deciding the question as to whether a 


iven religious practice is an integral part of the 


religion or not, the test always would be whether 
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it is regarded as such by the community following 


the religion or not. This formula may in some 
cases present difficulties in its operation. Take 
the case of a practice in relation to food or dress. 
If in a given proceeding, one section of the 
community claims that while performing certain 
rites white dress is an integral part of the religion 
itself, whereas another section contendsathat 
yellow dress and not the white dres e 
essential part of the religion, how is &he Court 
going to decide the question? $i Senne 
may arise in regard to foo NY where 


conflicting evidence is pr respect of rival 


contentions as to Oe: religious practices 


the Court may not e to resolve the dispute 
by a blind applitati of the formula that the 
communit cides which practice is an integral 
part ofat igion, because the community may 
speakewith more than one voice and the formula 

therefore, break down. This question will 
always have to be decided by the Court and in 
doing so, the Court may have to enquire whether 
the practice in question is religious in character 
and if it is, whether it can be regarded as an 
integral or essential part of the religion, and the 
finding of the Court on such an issue will always 


depend upon the evidence adduced before it as to 
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the conscience of the community and the tenets 
of its religion. It is in the light of this possible 
complication which may arise in some cases that 
this Court struck a note of caution that in 
order that the practices in question should be 
treated as a part of religion they 'must be- 
regarded by the said religion as its essential and 
integral part; otherwise even purely segular 
practices which are not an essential or an al 
part of religion are apt to be clothed with a 
religious form and may make ifor being 


treated as religious practices vy he meaning 


of Art. 26." O 


In Shirur Mutt's nei s01 0136/1954 : AIR 
1954 SC 282 O Apex Court opined that in 
the first pl constitutes the essential part 


of religjo primarily to be ascertained with 


SE the doctrines of that religion itself. 


In Durgah Committee's MANU/SC/0063/1961 
: AIR 1961 SC 1402 case, although the Apex 
Court speaking in the context of Article 26, 
warned that some practices, though religious, 
may have sprung from merely superstitious 
beliefs and may, in that sense, be extraneous and 


unessential accretions to religion itself and 
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unless such practices are found to constitute an 
essential and integral part of a religion, their 
claim for protection as essential practices may 
have to be carefully scrutinized. In other words, 
the protection must be confined to such religious 
practices as are an essential and an integral part 


of the religion and no other. 


In N. Adithayan's MANU/SC/0862 

(2002) 8 SCC 106 case, the Apex Courobserved 
that the legal position that the pr NS, under 
Articles 25 and 26 extend a x. for rituals 


and observances, cere and modes of 


worship which are oe arts of religion and 


as to what really N tes an essential part of 


religion or religi 
the Court NEN ference to the doctrine of a 
aaO N or practices regarded as parts 


In the case of Second Anand Marg 
MANU/SC/0218/2004 : (2004) 12 SCC 770, 


actice has to be decided by 


the Apex Court opined that the protection 
guaranteed under Articles 25 and 26 of the 
Constitution is not confined to matters of doctrine 
or belief but extends to acts done in pursuance of 


religion and, therefore, contains a guarantee for 
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rituals, observances, ceremonies and modes of 
worship which are essential or integral part of 
religion. What constitutes an integral or essential 
part of religion has to be determined with 
reference to its doctrines, practices, tenets, 
historical background etc. of the given religion. 

regarding those aspects that are to be looked 
into so as to determine whether a part or practice 
is essential or not). What is meant by 'an 


part or practices of a religion' is no toe matter 


n means 


for elucidation. Essential part of. 
the core beliefs upon which a on is founded. 


Essential practice means XY ctices that are 
fundamental to follow us belief. It is upon 


the cornerstone of e MB, parts or practices the 
apeina ion is built. Without which, 
a religion v religion. Test to determine 
whether rt or practice is essential to the 
religion iS - to find out whether the nature of 
réligion will be changed without that part or 
practice. If the taking away of that part or practice 
could result in a fundamental change in the 
character of that religion or in its belief, then such 
part could be treated as an essential or integral 
part. There cannot be additions or subtractions 
to such part. Because it is the very essence of that 


religion and alterations will change its 
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fundamental character. It is such permanent 
essential parts is what is protected by the 
Constitution. Nobody can say that essential part 
or practice of one's religion has changed from a 
particular date or by an event. Such alterable 
parts or practices are definitely not the 'core' of 


religion where the belief is based and religion is 
founded upon. It could only be treated asqmere 
embellishments to the nonessential RO 
practices. © 


Adi Saiva Sivachariyargal WI asa Vs. 
Government of il Nadu 
MANU/SC/1454/2015 : (2016) 2 SCC 725. In 


that case it wast that although what 


constitutes esse religious practice must be 
decided wi erence to what the religious 
i itself says, yet, the ultimate 


arbiter of what constitutes 


which is a matter of constitutional necessity. 

It is only the essential part of religion, as 
distinguished from secular activities, that is the 
subject matter of the fundamental right. 
Superstitious beliefs which are extraneous, 
unnecessary accretions to religion cannot be 
considered as essential parts of religion. Matters 
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that are essential to religious faith and/or belief 
are to be judged on evidence before a court of law 
by what the community professing the religion 
itself has to say as to the essentiality of such 
belief. One test that has been evolved would be to 
remove the particular belief stated to be an 
essential belief from the religion - would the 


religion remain the same or would it be altered? 
Equall if different groups of a s 
community speak with different “\) on the 
essentiality aspect presented ~O e Court, 
the Court is then to decide a ether such 


matter is or is not essenġi igious activities 


may also be mixed up A, ecular activities, in 


which case the do nature of the activity 
test is to be ap ? The Court should take a 
commonsensé Wwiew and be actuated b 
l". "13. The 
ex esfio "subject to" is in the nature of a 
be or proviso. Making a provision subject 
to another may indicate that the former is 
controlled by or is subordinate to the other. In 
making clause 1 of Article 25 subject to the other 
provisions of Part III without introducing a similar 
limitation in Article 26, the Constitution should 


not readily be assumed to have intended the same 


result. Evidently the individual right under Article 
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25(1) is not only subject to public order, morality 
and health, but it is also subordinate to the other 


freedoms that are guaranteed by Part III. 


Mohd. Hanif Quareshi's MANU/SC/0027/1958 
: AIR 1958 SC 731 case and it was observed that 
the Court placed reliance upon Islamic religious 


texts to determine that the sacrificing of cows at 


Bakr-Id was not an essential prac or 


Muslims. The Court the looked to r and 


scriptures of the religious onm 
that the practice claimed to ver 


supported by religious "N9 


conclude 


tial was not 


Durgah Committe NU/SC/0063/1961 : 
AIR 1961 SC woe ase. Paragraph-33 of that 
decision xtracted which issued an 
importąntfca) tion in following words: "33. ...... in 
ord at the practices in question should be 
t ed as a part of religion they must be regarded 
by the said religion as its essential and integral 
part; otherwise even purely secular practices 
which are not an essential or an integral part of 
religion are apt to be clothed with a religious form 
and may make a claim for being treated as 
religious practices within the meaning of Article 


26. Similarly, even practices though religious may 
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have sprung from merely superstitious beliefs 
and may in that sense be extraneous and 
unessential accretions to religion itself. Unless 
such practices are found to constitute an 
essential and integral part of a religion their claim 
for the protection under Article 26 may have to be 
carefully scrutinised; in other words, the 
protection must be confined to such religious 


practices as are an essential and an inte rt 


of it and no other." ... "35. This statemeat pushed 
the essential religious practices ‘>. a new 
direction. The Court distingui < the first 

Or and religious 


time, between 'superstiti 
practice. Apart from engaging in a judicial 


enquiry to determi Orne: a practice claimed 


to be essential in fact grounded in religious 
scriptures Ne and tenets, the Court would 
caretuly € inize' that the practice claiming 
con tiga nal protection does not claim 
ion as its base. This was considered a 
necessary safeguard to ensure that superstitious 
beliefs would not be afforded constitutional 
protection in the garb of an essential religious 
practice. The Court also emphasized that purely 
secular matters clothed with a religious form do 


not enjoy protection as an essential part of 


religion." 
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S. Mahendran Vs. The Secretary, Travancore 
Devaswom Board, Thiruvananthpuram 
MANU/KE/0012/1993 : AIR 1993 Kerala 42. 
In paragraph-52, it was observed thus: "52. The 
High Court proceeded on the basis of the 


‘complete autonomy' of the followers in 


determining the essentiality of the practiceaThis 
followed the dictum in Shirur Mutt, qA 
taking note of evolution of precedent 

which strengthened the role of 


determination and put i e essential 


safeguards to ensure t individual, the 


constitutional ae afforded by the trinity of 


dignity, liberty and < ty. The approach of the 


High Court is i ct. The High Court relied 
completely, testimonies of the Thanthris 
without a uiry into its basis in religious text 
or hér the practice claiming constitutional 
p ion fulfilled the other guidelines laid down 
by this Court. Such an approach militates against 
the fundamental role of the constitutional Court 
as a guardian of fundamental rights. Merely 
establishing a usage will not afford it 
constitutional protection as an essential religious 
practice. It must be proved that the practice is 
'essential' to religion and inextricably connected 
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with its fundamental character. This has not been 


proved." 


Javed vs. State of Haryana 
{MANU/SC/0523/2003 : (2003) 8 SCC 369}. 
Paragraphs 44 and 45 read as under:- 

"44. The Muslim law permits marrying four 
women. The personal law nowhere man or 
dictates it as a duty to perform four maf«iages. No 
religious scripture or authority brought 
to our notice which provides arrying less 


than four women or abstai rom procreating 


a child from each a ry wife in case of 
permitted PIE a would be 


irreligious or Gà q to the dictates of the 


religion. CA the question of the 
impugned ( p? pvision of the Haryana Act being 
viol ting DP Article 25 does not arise. We may have 
a'tefegence to a few decided cases." 

"45. The meaning of religion -- the term as 
employed in Article 25 and the nature of 
protection conferred by Article 25 stands settled 
by the pronouncement of the Constitution Bench 
decision in M. Ismail Faruqui (Dr) v. Union of 
India. The protection under Articles 25 and 26 of 


the Constitution is with respect to religious 
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practice which forms an essential and integral 
part of the religion. A practice may be a religious 
practice but not an essential and integral part of 
practice of that religion. The latter is not protected 


by Article 25." 


A.S. Narayana Deekshitulu vs. State of Andhra 
Pradesh {MANU/SC/0455/ 1996 : (1996) CC 
548)}. Relevant portion of Paras 88 and d 


as under:- 

"88. The court, therefore, wha SL oreting 
Articles 25 and 26 strikes NO. balance 
between the freedom of se Criso or the 


group in regard to sk matters of religion, 


religious belief, fait rship, religious practice 


or custom whic So and integral part 
and those V are not essential and integral 
and the née) or the State to regulate or control 
in t eGattrest of the community." 

Oe seebaeceadoeoe: All secular activities which 
may be associated with religion but which do not 
relate or constitute an essential part of it may be 
amenable to State regulations but what 
constitutes the essential part of religion may be 
ascertained primarily from the doctrines of that 


religion itself according to its tenets, historical 


background and change in evolved process etc. 
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The concept of essentiality is not itself a 
determinative factor. It is one of the 
circumstances to be considered in adjudging 
whether the particular matters of religion or 
religious practices or belief are an integral part of 
the religion. It must be decided whether the 
practices or matters are considered integral by 


the community itself. ......... 


Mohammad Ali Khan vs. Special Land 
Acquisition Officer (19778 SCC ine’ All 948). 
Paragraphs 8, 9 and 10 of the ent read as 


under:- ~Q 
"8. The contention of the learned counsel is 


o 
that the petitioner Oan to practice religion 


ce the same cannot be the 


in the mosque a 
subject-m acquisition. We are unable to 
accept th tention as the guarantee under Cl. 
(1) adic 25 itself makes the freedom subject 
yes provisions of part three. Article 31 which 
provides for acquisition of land itself exists in part 
three. Article 25 will, therefore, be subject to 
Article 31 and the freedom guaranteed in Article 
25 will not be sufficient to take away the right of 
the State to acquire property if the acquisition is 


lawfully made. 
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9. Further, the profession, practice and 
propagation of religion guaranteed in Article 25 is 
a personal right which has to be exercised by the 
individual. It has no nexus with the place or 
territory where it has to be exercised. A person 
may go to a particular mosque to offer prayers if 
it exists, he may go to another mosque if the one 
in which he offered prayer earlier ceased togexist 
or he may offer prayers even in his H or 
elsewhere. Hence, the acquisition oÑ land on 

a to 
deprive him of his right to practise the 
religion. A free practice NJ has the idea of 


which a mosque may exist c 


practicing it anywhere tits practice in any 
particular place. yi acquisition of the 
property the ri oe that property for the 
purpose o o: prayers may be lost, but that 
does nat e against the guarantee contained 
in tide 5 of the Constitution. 

Os To test the argument about Article 25, 


we may consider the right of the person to 


practice his religion in his house or elsewhere. As 
the prayers can be offered anywhere on earth and 
a man may be offering prayers in his own house 
or at some remote place, the right cannot be 
deemed reasonably to mean that no such place 


can be acquired. The only reasonable 
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interpretation of Article 25 can be that no law can 
prohibit the profession, practice or propagation of 
religion. The law of acquisition cannot be held to 
be invalid as that relates to land and not the 
individual's right to profess, practice or propagate 
religion. As the right to practice religion has no 


nexus with any particular place that right cannot 


be deemed infringed by acquisition ofqany 
particular piece of land which is na 


mosque." © 
Khursheed Ahmad Khan pee of U.P. 


{MANU/SC/0113/2015 ) 8 SCC 439}. 
Relevant portion of agraph 13 reads as 


ar 
under:- "13. ..... elt of the State to legislate 


on questions r 


to marriage cannot be 
disputed. rrtage is undoubtedly a social 
institutio institution in which the State is 
vit Gn rested. Although there may not be 
uniersal recognition of the fact, still a very large 
volume of opinion in the world today admits that 
monogamy is a very desirable and praiseworthy 
institution. If, therefore, the State of Bombay 
compels Hindus to become monogamists, it is a 
measure of social reform, and if it is a measure of 
social reform then the State is empowered to 


legislate with regard to social reform under Article 


A gift to legal fraternity - Sridhara Babu N Advocate 





478 


25(2)(b) notwithstanding the fact that it may 
interfere with the right of a citizen freely to 


profess, practise and propagate religion. ..... 


Dr. Noorjehan Safia Niaz and anr. vs. State of 
Maharashtra & Ors. {(2016) SCC OnLine Bom 
5394}. Paragraphs 38 and 39 read as under:- "38. 
What can be culled out from the aforesaid 
decisions is that, what constitutes 'an in or 
essential part of the religion' is to be determined 
with reference to is doctrines, N tenets, 


historical background, etc. Th ous practice 


has to constitute the very of that religion, 
and should be ah. f permitted, it will 


change its funda character. It is such 


permanent es i practices which are 
protected NA onstitution. It is also evident 
that aoe under Article 26(b) is provided not 
onl taGemacters of doctrines or belief, but extends 
t ts done in furtherance of religion such as 
rituals, observances, ceremonies, modes of 
worship, which are considered to be fundamental 
parts of the religious practices. What is required 
is, that the such religious practices should be an 
essential and integral part of it and no other. 


39. In the present case, reference must be 


made to the Qur'an, the fundamental Islamic text, 
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to determine whether a practice is essential to 
Islam. Essential part of a religion means the core 
beliefs upon which a religion is founded and 
essential practice means those practices that are 
fundamental to follow a religious belief. According 
to the ‘essential functions test’, the test to 
determine whether a part or a practice is essential 


to the religion, in this case, Islam, to find out 


whether the nature of religion will e, 
without that part or practice; and N the 


alteration, will change the very Vy 
and its fundamental carac yay 


judgments referred O ove, what is 
protected by the Constitution are only such 


of Islam 


noted in the 


permanent essenti Ons, where the very 


essence of the r is altered." 


Shayara o vs. Union of India & ors. 


M s /1031/2017 : (2017) 9 SCC R. 
Pasáđgjaph-26 reads as under:- "26. When issues 


of such nature come to the forefront, the 
discourse often takes the form of pitting religion 
against other constitutional rights. I believe that 
a reconciliation between the same is possible, but 
the process of harmonising different interests is 
within the powers of the legislature. Of course, 


this power has to be exercised within the 
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constitutional parameters without curbing the 
religious freedom guaranteed under the 
Constitution of India. However, it is not for the 


courts to direct for any legislation." 


Church of God (Full Gospel) in India vs. K.K.R. 
Majestic Colony Welfare Association 
{MANU/SC/0537/2000 : (2000) 7 SCC 282}. 
Paragraph-13 reads as under: "13. In the t 
case, the contention with regard to ¢he rights 
under Article 25 or Article 26 of. stitution 


which are subject to "public o, morality and 


health" are not required t It with in detail 


mainly because as Or. earlier no religion 


prescribes or preac at prayers are required 
to be performe oe voice amplifiers or by 
beating of . In any case, if there is such 
practice, j uld not adversely affect the rights 
of o fs cluding that of being not disturbed in 
AGAS ies We would only refer to some 
observations made by the Constitution Bench of 
this Court qua rights under Articles 25 and 26 of 
the Constitution in Acharya Maharajshri 
Narendra Prasadji Anandprasadji Maharaj v. 
State of Gujarat. After considering the various 


contentions, the Court observed that: (SCC p. 20, 


para 30) "No rights in an organized society can be 
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absolute. Enjoyment of one's rights must be 
consistent with the enjoyment of rights also by 
others. Where in a free play of social forces it is 
not possible to bring about a voluntary harmony, 
the State has to step in to set right the imbalance 
between competing interests." The Court also 
observed that: (SCC p. 20, para 31)"A particular 
fundamental right cannot exist in isolatiomin a 


watertight compartment. One fundamen t 


of a person may have to coexist in NS with 


the exercise of another a. ©) right by 
others and also with tee and valid 
exercise of power by the © the light of the 


Directive Principles in, the’ interests of social 


welfare as a whole." 


N.D. J vs. Union of India 
{MANU/S 49/2003 : (2004) 9 SCC 362}. 
Par. 18 of the judgment reads as under:- 
1 s Court dealt with the safety concerns and 
held that: (SCC p. 50, para 14) "In our opinion the 
Court can only investigate and adjudicate the 
question as to whether the Government was 
conscious to the inherent danger as pointed out 
by the petitioners and applied its mind to the 
safety of the dam. We have already given facts in 


detail which show that the Government has 
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considered the question on several occasions in 
the light of the opinions expressed by the experts. 
The Government was satisfied with the report of 
the experts and only thereafter clearance has 


been given to the project." 


Asha Ranjan V/s. State of Bihar & ors.; 
Chandrakeshwar Prasad V/s. Union of India. 
MANU/SC/0159/2017 : (2017) 4 S 

Paragraph 54 and relevant portion A See 


56 read as under:- "54. Havin thus, as 


presently advised, we shall fir rt to certain 


authorities that pertain NO ing of rights. In 
Sakal Papers (P) Ltd. :. of India, the Court 


in the context o dom of speech and 
expression, has ne freedom of speech can 
be restrict ny in the interests of the security 
of the sia ren relations with foreign State, 
publiciorder, decency or morality or in relation to 
coatempt of court, defamation or incitement to an 
offence. It cannot, like the freedom to carry on 
business, be curtailed in the interest of the 
general public. Analysing further, the Court held: 
(AIR pp. 313-14, para 37) "37. It follows from this 
that the State cannot make a law which directly 


restricts one freedom even for securing the better 


enjoyment of another freedom. All the greater 
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reason, therefore for holding that the State 
cannot directly restrict one freedom by placing an 
otherwise permissible restriction on another 
freedom." 56. aese. The Court further held 
that where there is a clash of two fundamental 
rights, namely, the appellant's right to privacy as 
part of right to life and Ms. Y's right to lead a 
healthy life which is her fundamental right ander 
Article 21, the right which would adv e 
public morality or public interest, would alone be 
enforced through the process Ya the 
reason that moral considerati 9 be kept 

OE to sit as 


at bay and the Judges Ao 
mute structures of clay_in the hall known as the 


courtroom, but nave sensitive." 


In Subra Ny Swamy Vs. Union of India 
MANU/S 1/2016 : (2016) 7 SCC 221: 


"137Z. e issue herein is sustenance and 
b ng of the separate rights, one under Article 
19(1)(a) and the other, under Art. 21. Hence, the 
concept of equipoise and _  counterweighing 
fundamental rights of one with other person. It is 
not a case of mere better enjoyment of another 
freedom. 

In Acharya Maharajshri Narendra Prasadji 
Anandprasadji Maharaj v. State of Gujarat; 
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MANU/SC/0034/1974 : (1975) 1 SCC 11, it has 
been observed that a particular fundamental 
right cannot exist in isolation in a watertight 
compartment. One fundamental right of a person 
may have to coexist in harmony with the exercise 
of another fundamental right by others and also 
with reasonable and valid exercise of power by the 
State in the light of the directive principles im the 


interests of social welfare as a whole. Th s 


duty is to strike a balance between @ompeting 


claims of different interests. O 


In DTC v. Mazdoor Con neeyan SC/0031 
/1991 : 1991 Supp (1 A 600: the Court has 
ruled that articles qS g to fundamental rights 
are all parts o oo scheme in the 
Constituti a their waters must mix to 
A ground flow of unimpeded and 
impartial }ustice; social, economic and political, 
ahd? of equality of status and opportunity which 
imply absence of unreasonable or unfair 


discrimination between individuals or groups or 


classes". 


In 'X' v. Hospital 'Z' MANU/SC/0733/1998 : 
(1998) 8 SCC 296, the issue arose with regard to 
right to privacy as implicit in the right to life and 


A gift to legal fraternity - Sridhara Babu N Advocate 





485 


liberty as guaranteed to the citizens under Art. 21 
of the Constitution and the right of another to 
lead a healthy life. Dealing with the said 
controversy, the Court held that as a human 
being, Ms. 'Y' must also enjoy as she obviously is 
entitled to all the human rights available to any 
other human being. This is apart from, and in 
addition to, the fundamental right available to her 
under Art. 21, which guarantees "right t o 
every citizen of this country. This Cowgt further 
held that where there is NS 


fundamental rights namely, t 


to privacy as part of right nd Ms. Y's right 
to lead a healthy life Oy. is her fundamental 


right under Art. A e right which would 
advance the pu orality or public interest, 
would alo e%snforced through the process of 
court, for reason that moral considerations 
can ob kept at bay and the Judges are not 
exp€cted to sit as mute structures of clay in the 
hall known as the courtroom, but have to be 


sensitive". 
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CHAPTER-2 
CONCEPT OF PROPERTY AND POSSESSION 


CONCEPT OF PROPERTY AND POSSESSION! 


The concept of possession has been discussed by 


"Sir Maine" in Chapter-VIII under the g 
"The Early History of Property". Referging tod the 


natural modes of acquiring prop nown in 
Roman law he observed: The “ter al which is 
snared or killed by the wy e soil which is 


added to our field by the imferceptible deposits 
of a river, the tree w rikes its roots into our 
ground, are eac g the Roman lawyers to be 
acquired b turally. "Sir Maine" further 
says: ¿O cy is the advisedly taking 
posseegide of that which at the moment is the 
nergy? of no man, with the view (adds the 
technical definition) of acquiring property in it for 
yourself. The objects which the Roman lawyers 
called res nullius--things which have not or have 
never had an owner--can only be ascertained by 


enumerating them. Among things which never 


had an owner are wild animals, fishes, wild fowl, 


! Justice Sudhir Agarwal - Uttar Pradesh Gandhi Smarak Nidhi 
vs. Aziz Mian: MANU/UP/0646/2013 - 2013 (4) ALJ 149 
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jewels disinterred for the first time, and lands 
newly discovered or never before cultivated. 
Among things which have not an owner are 
moveables which have been abandoned, lands 
which have been deserted, and (an anomalous 
but most formidable item) the property of an 
enemy. In all these objects the full rights of 
dominion were acquired by the Occupantgwho 
first took possession of them with the int of 
keeping them as his own--an intention\which, in 
certain cases, had to be manifes NY 


specific 


acts. "Maine" has quoted stone" as 
under: 'The earth.' he Oo 'and all things 
P 


therein were the general přoperty of mankind 
from the immediat f the Creator. Not that 
the communion ds seems ever to have been 
applicable nin the earliest ages, to aught but 
the sukst of the thing; nor could be extended 
to use of it. For, by the law of nature and 
r he who first began to use it acquired 
therein a kind of transient property that lasted so 
long as he was using it, and no longer; or to speak 
with greater precision, the right of possession 
continued for the same time only that the act of 
possession lasted. Thus the ground was in 
common, and no part was the permanent 


property of any man in particular; yet whoever 
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was in the occupation of any determined spot of 
it, for rest, for shade, or the like, acquired for the 
time a sort of ownership, from which it would 
have been unjust and contrary to the law of 
nature to have driven him by force, but the 
instance that he quitted the use of occupation of 
it, another might seize it without injustice.’ He 
then proceeds to argue that "When mankind 


increased in number, it became nece o 


entertain conceptions of more >... 
dominion, and to appropriate NY iduals not 


the immediate use only, but on substance 
of the thing to be used ng occupancy, 


'Maine' observes: Occ © first gave a right 


against the world < xclusive but temporary 


enjoyment, and Py 


it remained Sive, became perpetual. Their 


fterwards this right, while 


ating their theory was to reconcile 

e odin e that in the state of Nature res nullius 
ven property through Occupancy, with the 
inference which they drew from the Scriptural 
history that the Patriarchs did not at first 


permanently appropriate the soil which had been 


grazed over by their flocks and herds. 


Referring to "laws of ownership" followed in 


India by Hindus, ‘Sir Maine' says: 
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happens that, among the Hindoos, we do find a 
form of ownership which ought at once to rivet 
our attention from its exactly fitting in with the 
ideas which our studies in the Law of Persons 
would lead us to entertain respecting the original 
condition of property. The Village Community of 
India is at once an organised patriarchal society 
and an assemblage of co-proprietors.« The 
personal relations to each other of the o 
compose it are indistinguishably confovigded with 
their proprietary rights, and togt empts of 
English functionaries to separ ‘XO... may be 
assigned some of t st formidable 
miscarriages of Anglo-Indian’administration. The 

own to be of immense 
antiquity. r direction research has 
been push x ndian history, general or local, 
it has al ound the Community in existence 
at fatthest point of its progress. A great 
n r of intelligent and observant writers, most 
of whom had no theory of any sort to support 
concerning its nature and origin, agree in 
considering it the least destructible institution of 


a society which never willingly surrenders any 


one of its usages to innovation. Conquests and 


revolutions seem to have swept over it without 


disturbing or displacing it, and the most 


A gift to legal fraternity - Sridhara Babu N Advocate 





490 


beneficent systems of Government in India have 
always been those which have recognised it as the 
basis of administration. 

The mature Roman law, and modern 
jurisprudence following in its wake, look upon co- 
ownership as an exceptional and momentary 
condition of the rights of property. This view is 
clearly indicated in the maxim which obtains 
universally in Western Europe, N n 
communione potest invitus detineri ('N@ one can 
be kept in co-proprietorship agai Sin But 
in India this order of ideas is r KO 
be said that separate propri el is always on 
its way to become prop NY. in common. The 
process has been a ns to already. As soon as 


a son is born, h ires a vested interest in his 


, and it may 


father's s afce, and on attaining years of 


discretio is even, in certain contingencies, 


ofe family estate. As a fact, however, a division 


io the letter of law to call for a partition 


rarely takes place even at the death of the father, 
and the property constantly remains undivided 
for several generations, though every member of 
every generation has a legal right to an undivided 
share in it. The domain thus held in common is 
sometimes administered by an elected manager, 


but more generally, and in some provinces 
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always, it is managed by the eldest agnate, by the 
eldest representative of the eldest line of the 
stock. Such an assemblage of joint proprietors, a 
body of kindred holding a domain in common, is 
the simplest form of an Indian Village 
Community, but the Community is more than a 
brotherhood of relatives and more than an 
association of partners. It is an organised sogiety, 
and besides providing for the manageme e 
common fund, it seldom fails to proide, by a 
complete staff of functionaries internal 
Government, for police, for th nistration of 
justice, and for the appogti nt of taxes and 
public duties. 

: The process which I 
have described at under which a Village 


ormed, may be regarded as 


$ is not to be supposed that every 
Vill (Ò mmunity in India drew together in so 


s a manner. Although, in the North of India, 


the archives, as I am informed, almost invariably 
show that the Community was founded by a 
single assemblage of blood-relations, they also 
supply information that men of alien extraction 
have always, from time to time, been engrafted on 
it, and a mere purchaser of a share may generally, 


under certain conditions, be admitted to the 


A gift to legal fraternity - Sridhara Babu N Advocate 





492 


brotherhood. In the South of the Peninsula there 
are often Communities which appear to have 
sprung not from one but from two or more 
families; and there are some whose composition 
is known to be entirely artificial; indeed, the 
occasional aggregation of men of different castes 
in the same society is fatal to the hypothesis of a 
common descent. Yet in all these brotherhoods 


either the tradition is preserved, e 


assumption made, of an yee 


parentage. Mountstuart eee’) o writes 


more particularly of the ern Village 
Communities, observes o istory of India, 
i. 126): 'the popular notion’ is that the Village 
landholders are all nded from one or more 
individuals who d the village, and that the 
only excep, sùre formed by persons who have 
EAS 

me s ef the original stock. The supposition is 


c rmed by the fact that, to this day, there are 


ights by purchase or otherwise from 


only single families of landholders in small 
villages and not many in large ones; but each has 
branched out into so many members that it is not 
uncommon for the whole agricultural labour to be 
done by the landholders, without the aid either of 
tenants or of labourers. The rights of the 


landholders are theirs collectively and, though 
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they almost always have a more or less perfect 
partition of them, they never have en entire 
separation. A landholder, for instance, can sell or 
mortgage his rights; but he must first have the 
consent of the village, and the purchaser steps 
exactly into his place and takes up all his 
obligations. If a family becomes extinct, its share 
returns to the common stock. 


In India, not only is there no indi y 


of the common fund, but separate propgietorship 
in parts of it may be indefinite Ses and 
may branch out into any nu o, derivative 

Oy of the stock 


ownerships, the de mn ©, 
being, however, checked by inveterate usage, and 


by the rule agains admission of strangers 
without the con yA the brotherhood. 

The Kew Dharam-shastras containing 
legal pri fip] eS are mainly in Smritis. Narada- 
sm itifo: aradiya Dharmasastra contains the 
hep regard to 'property' or and 'possession' 
are stated as under: 

43. All transactions depend on wealth. In order to 
acquire it, exertion is necessary. To preserve it, to 
increase it, and to enjoy it: these are, 


successively, the three sorts of activity in regard 


to wealth. 
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44. Again, wealth is of three kinds : white, 
spotted, and black. Each of these (three) kinds 
has seven sub-division. 

45. White wealth is (of the following seven sorts) : 
what is acquired by sacred knowledge, valour in 
arms, the practice of austerities, with a maiden, 
through (instructing) a pupil, by sacrificing, and 
by inheritance. The gain to be derived «from 


exerting oneself to acquire it is of t e 


description. 

46. Spotted wealth is (of the followi D. sorts) 
: what is acquired by lending at interest, 
tillage, commerce, in t 


artistic performances, by servile attendance, or as 


a return fora PAS erred on some one. 


47. Black wealt 


the following seven sorts) : 
what is a rê as a bribe, by gambling, by 


bearing sage, through one afflicted with 
pai if gery, by robbery, or by fraud. 

SAD is in wealth that purchase, sale, gift, 
receipt, transactions of every kind, and 
enjoyment, have their source. 

49. Of whatever description the property may be, 
with which a man performs any transaction, of 


the same description will the fruit be which he 


derives from it in the next world and in this. 


A gift to legal fraternity - Sridhara Babu N Advocate 





495 


50. Wealth is again declared to be of twelve sorts, 
according to the caste of the acquirer. Those 
modes of acquisition, which are common to all 
castes, are threefold. The others are said to be 
nine fold. 

51. Property obtained by inheritance, gifts made 
from love, and what has been obtained with a wife 
(as her dowry), these are the three sorts ofgpure 
wealth, for all (castes) without distinctio 
52. The pure wealth peculiar to a Bfahman is 
declared to be threefold : what x? 


obtained 


as alms, by sacrificing, and th (instructing) 


t has been obtained in 


a pupil. $O 
53. The pure wealth O to a Kshatriya is of 


three sorts likewise 
the shape of t S fighting, and by means of 
the fines q, rêd in lawsuits. 

54. Thę ealth peculiar to a Vaisya is also 
dec No be threefold : (what has been 
AN by tillage, by tending cows, and by 
commerce 

Brihaspati Smriti deals with 'possession' as 
under: 

2. Immovable property may be acquired in seven 
different ways, viz. by learning, by purchase, by 
mortgaging, by valour, with a wife (as her dowry), 


by inheritance (from an ancestor), and by 
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succession to the property of a kinsman who has 
no issue. 

3. In the case of property acquired by one of these 
seven methods, viz. inheritance from a father (or 
other ancestor), acquisition (in the shape of a 
dowry), purchase, hypothecation, succession, 


valour, or learned knowledge, possession coupled 


with a legitimate title constitutes proprietary 
right. <= 


4. That possession which is hereditary, or 
founded on a royal order, \ with 
purchase, hypothecation or imate title : 
possession of this kind tes proprietary 
right. 

5. Immovable prop tained by a division (of 


the estate among pw eirs), or by purchase, or 


inherited SS father or other ancestor), or 
presente e king, is acknowledged as one's 


law. roperty; it is lost by forbearance in the 


c of adverse possession. 

6. He who is holding possession (of an estate) 
after having merely taken it, occupying it without 
meeting with resistance, becomes its legitimate 
owner thus; and it is lost (to the owner) by such 
forbearance. 

7. He whose possession has been continuous 


from the time of occupation, and has never been 
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interrupted for a period of thirty years, cannot be 
deprived of such property. 

8. That property which is publicly given by co- 
heirs or others to a stranger who is enjoying it, 
cannot be recovered afterwards by him (who is its 
legitimate owner). 

9. He who does not raise a protest when a 


stranger is giving away (his) landed prope in 


his sight, cannot again recover that est n 
though he be possessed of a written S it. 


10. Possession held by "SO erations 
produces ownership for TOF , no doubt, 
er in the degree 


when they are related to ~Q 
of a Sapinda; it does and good in the case of 


not st 
Sakulyas. Vy 


11. A house, fie modity or other property 
having bee by another person than the 
owner, Js Qs (to the owner) by mere force of 
pos esbio , if the possessor stands to him in the 
ho of a friend, relative, or kinsman. 

12. Such wealth as is possessed by a son-in-law, 
a learned Brahman, or by the king or his 
ministers, does not become legitimate property 
for them after the lapse of a very long period even. 
13. Forcible means must not be resorted to by the 


present occupant or his son, in maintaining 


possession of the property of an infant, or of a 
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learned Brahman, or of that which has been 
legitimately inherited from a father. 

14. Nor (in maintaining possession) of cattle, a 
woman, a slave, or other (property). This is a legal 
rule. 

15. If a doubt should arise in regard to a house or 
field, of which its occupant has not held 
possession uninterruptedly, he should undestake 
to prove (his enjoyment of it) by m of 


documents, (the depositions of) Do 


him as possessor, and a. ©) 
16. Those are witnesses in a cofiteSt of this kind 


who know the name, th ary, the title (of 
acquisition), the real thé time, the quarter of 


the sky, and the et y possession has been 
interrupted. 

17. By su s should a question regarding 
occupatio d possession be decided in a 
con psf Yoncering landed property; but in a 
caaSe) in which no (human) evidence is 
forthcoming, divine test should be resorted to. 
18. When a village, field, or garden is referred to 
in one and the same grant, they are (considered 
to be) possessed of all of them, though possession 
be held of part of them only. (On the other hand) 
that title has no force which is not accompanied 


by a slight measure of possession even. 
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19. Not to possess landed property, not to show a 
document in the proper time, and not to remind 
witnesses (of their deposition): this is the way to 
lose one's property. 

20. Therefore evidence should be preserved 
carefully; if this be done, lawsuits whether 
relating to immovable or to movable property are 
sure to succeed. 

21. Female slaves can never be acq y 


possession, without a written title; or (does 


possession create ownership) 4 case of 


property belonging to a OY o a learned 


Brahman, or to an idiot, 
22. It is not by mere force of possession that land 


becomes a man's p ee a legitimate title also 
having been prov a converted into property 
by both (p ssion Di title), but not otherwise. 
23. Sho ven the father, grandfather, and 
great N father of a man be alive, land having 
b ssessed by him for thirty years, without 
intervention of strangers. 

24. It should be considered as possession 
extending over one generation; possession 
continued for twice that period (is called 
possession) extending over two generations; 
possession continued for three times that period 


(is called possession) extending over three 
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generations. (Possession continued) longer than 
that even, is (called) possession of long standing. 
25. When the present occupant is impeached, a 
document or witness is (considered as) decisive. 
When he is no longer in existence, possession 
alone is decisive for his sons. 

26. When possession extending over three 
generations has descended to the feurth 
generation, it becomes legitimate possessa 
a title must never be inquired for. 

27. When possession undisturb her) has 
been held by three generation ccession), it 
is not necessary to prod on possession is 
decisive in that case. 

28. In suits regardi immovable property, 


(possession) h y three generations in 


ee be considered as valid, and 


makes evi deñ e in the decision of a cause. 

29. ose possession has passed through 
t es, and is duly substantiated by a written 
title, cannot be deprived of it; such possession is 
equal to the gift of the Veda. 

30. He whose possession has passed through 
three lives and has been inherited from his 
ancestors, cannot be deprived of it, unless a 


previous grant should be in existence (in which 
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the same property has been granted to a different 
person by the king). 

31. That possession is valid in law which is 
uninterrupted and of long standing; interrupted 
possession even is (recognised as valid), if it has 


been substantiated by an ancestor. 


32. A witness prevails over inference; a writing 
prevails over witnesses; undisturbed possegsion 
which has passed through three lives s 
over both. 


33. When an event (forming xy ect of a 


plaint) has occurred long ago, we 
are forthcoming, he sh 


witnesses, or he oe minister oaths, or 


witnesses 


amine indirect 


should try artifice. 

Thus in by?» Q concept of possession in 
ancient law&(m Caa stated that Possession in 
Roman,L ognised two degrees of possession, 
one isbel detention (or possessio naturalise) of 
Wr /thing; and the other is possessio 
strictly or possessio civilise. Roman law appears 
to be mainly concern with developing a theory to 
distinguish between detention and possession 
from each other. Physical control of an object by 
sale, a bailee or an agent was considered only as 


detention and all other kinds of physical control 


were treated as possession. 
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In Muslim Law a man in possession of 
property although by wrongful means has 
obvious advantages over the possessor. The 
possessor is entitled to protection against the 
whole world except the true owner. 

In 'Ancient Indian Law' possession was 
nothing but a legal contrivance based on the 
considerations of dharma. Use and enjoyment of 
property was restricted and controlled by ly 
scriptures. In old Hindu Law possessien was of 
two kinds, (a) with title; and out title 
where possession contin for three 
generations. Enough im UP over was 
given to title (agam to” prove possession. 
Katyayana said, < can be no branches 


ession is the branch". 


without root, VOF 
"Ihe e ines possession, "whenever a 


persono ike an owner in relation to a thing 


he hag im®his possession, unless possession is 
demfed to him by rules of law based on 
convenience". Apparently this definition does not 
give any explicit idea on the subject. It only states 
that the concept of possession is an ever changing 
concept having different meaning for different 
purposes and different frames of law. 

"Pollock" says, "In common speech a man 


is said to be in possession of anything of which 
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he has the apparent control or from the use of 
which he has the apparent powers of excluding 
others". The stress laid by Pollock on possession 
is not on animus but on de facto control. 
"Savigny" defines possession, "intention 
coupled with physical power to exclude others 
from the use of material object." Apparently this 
definition involves both the elements namely, 
corpus possession is and animus do migi™"... 
The German Jurist 'Savigny' laid do that all 
property is founded on adver, in 


ripened by prescription. The co of ownership 


accordingly as observed involve three 


elements-Possession, lA, ness of Possession, 


missive or subordinate, 


(that is a holding n 
but exclusive C the world), and 
Prescriptio, r period of time during which the 
Advers¢ session has uninterruptedly 
continúe 

Holmes" opined that possession is a 
conception which is only less important than 
contract. 

According to Salmond on "Jurisprudence", 
12th Edition (1966) (First Edition published in 
1902) by PJ Fitzgerald, Indian Economy Reprint 
2006 published by Universal Law Publishing Co. 
Pvt. Ltd., Delhi (hereinafter referred to as 
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"Salmond's Jurisprudence"). On page 51, it says 
that the concept of "possession" is as difficult to 
define as it is essential to protect. It is an abstract 
notion and is not purely a legal concept. It is both 
a legal and a non-legal or a pre-legal concept. He 
tried to explain the concept of possession with 
reference to different factual and legal concepts. 


The first one is "possession in fact". Kis a 


relationship between a person and a thing"The 
things one possesses in his hand e one 


has in his control like —eN) wearing, 
objects he is keeping in his Per tc. For such 
iin possession of 


things it can be said “ND 
the things in fact. To posses$S one would have to 


have a thing oN. hysical control. If one 
captures a wild 1, he gets possession of it 


but if the escapes from his control, he 


loses son. It implies that things not 
am able in any manner to human control 
hf) form the subject-matter of possession like 
one cannot possess sun, moon or the stars etc. 
Extending the above concept, "Salmond" says 
that one can have a thing in his control without 
actually holding or using it at every given moment 
of time like possession of a coat even if one has 


taken it off and put down or kept in the cupboard. 


Even if one falls asleep, the possession of the coat 
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would remain with him. If one is in such a 
position, has to be able in the normal course of 
events to resume actual control when one desires, 
the possession in fact of the thing is there. 
Another factor relevant to the assessment of 
control is the power of excluding other people. 
The amount of power that is necessary varies 
according to the nature of the object. 


The possession consisted of a s 


possessionis" and "animus possidefadi". The 
former comprised both, the pow SŠ.. thing 
possessed and the existence NOs for the 
expectation that the pos oy will not be 
interfered with. The ib Dons of an intent 


to appropriate to o he exclusive use of the 


thing possessed yA 

The N 'possession in law". A man, in 
law, ae only those things which in 
ordi nguage he would be said to possess. 
B n the possessor can be given certain legal 
rights such as a right to continue in possession 
free from interference by others. This primary 
right in rem can be supported by various 
sanctioning rights in personam against those who 
violates the possessor's primary right; can be 


given a right for compensation for interference 
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and a dispossession and the right to have his 
possession restored from the encroacher. 
Another facet of possession is "immediate" 
or "mediate possession". The possession held by 
one through another is termed "mediate" while 
that acquired or retained directly or personally 
can be said to be "immediate or direct". There is a 
maxim of civil law that two persons could not be 
in possession of the same thing at the sa e. 


(Plures eandem rem in solidum NE non 


possunt). As a general a ©. siveness 
is of the essence of ety wo adverse 
th be effectually 


claims of exclusive use “D 
realised at the same time. There are, however, 


certain exceptions, 0G in the case of mediate 


possession two 


Ss are in possession of the 
same thi t“the same time. Every mediate 
possesgo ds in relation to a direct possessor 
thr sh hom he holds. Two or more persons 
heroes the same thing in common just as 
they may own it in common. 

Then comes "incorporeal possession". It is 
commonly called the possession of a right and is 
distinct from the "corporeal possession" which is 
a possession of the thing. 


In "The Elementary Principles’ of 
Jurisprudence" by G.W. Keeton, II Edition (1949) 
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published by Sir Isaac Pitman and Sons Ltd. 
London (First published in 1930), "possession" 
has been dealt in Chapter XV. It says: 
'Possession,' says an old proverb, "is nine points 
of law." Put in another way, this implies that he 
who has conscious control of an object need only 
surrender his control to one who can establish a 


superior claim in law. 


The essentials of possession in st 
instance includes a fact to be establishêd like any 
other fact. Whether it exists in y 
or not will depend on the NO of control 
exercised by the person d: eo as possessor. 


If his control is such wie effectively excludes 


lar case 


interference by ot 
Thus the a in order to show its 
existences w "corpus possessionis" and 


an aE eae 


g> us possessionis means that there 


Coxe physical contact of the thing by the 
possessor as to give rise to the reasonable 


en he has possession. 


assumption that other persons will not interfere 
with it. Existence of corpus broadly depend on 

(1) upon the nature of the thing itself, and the 
probability that others will refrain from 


interfering with the enjoyment of it; 
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(2) possession of real property, i.e., when a man 
sets foot over the threshold of a house, or crosses 
the boundary line of his estate, provided that 
there exist no factors negativing his control, for 
example the continuance in occupation of one 
who denies his right; and 

(3) acquisition of physical control over the objects 
it encloses. Corpus, therefore, depends «more 
upon the general expectations that other ot 
interfere with an individual control ovér a thing, 


then upon the physical capacity, Mdividual 


to exclude others. 

The animus rng conscious 
intention of an individual to*’exclude others from 
the control of an nel 


Possessio ers on the possessor all the 


rights of À er except as against the owner 


and prior pos sessors. "Possession in law" has the 


adv nés of being a root of tide. 
rer is also a concept of "constructive 


possession" which is depicted by a symbolic act. 


It has been narrated with an illustration that 
delivery of keys of a building may give right to 
constructive possession of all the contents to the 


transferee of the key. 
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It would also be useful to have meaning of 
"possession" in the context of different 
dictionaries. 

In "Oxford English English-Hindi- 
Dictionary" published by Oxford University Press, 
first published in 2008, 11th Impression 
January, 2010, at page 920: 
possession 1. -- The state of having or owning 
something. 2. Something that you have 

In "The New Lexicon Webster's 
of the English Language" (198 
Lexicon Publications, Inc. 
possession -- a possessi ing possessed II 


that which is possessed IF (pl.) property II a 


territory under the C al and economic control 


of another cou 


property Ss: ed on any title of ownership to 


(law) actual enjoyment of 


take pass n of to begin to occupy as owner II 
to t sò as to dominate. 

"Chambers Dictionary" (Deluxe Edition), 
first published in India in 1993, reprint 1996 by 
Allied Publishers Limited, New Delhi at page 1333 
defines 'possess' and 'possession' as under: 
possess poz-es' vt to inhabit, occupy (obs.); to 
have or hold as owner, or as if owner; to have as 
a quality; to seize; to obtain; to attain (Spenser); 


to maintain; to control; to be master of; to occupy 
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and dominate the mind of; to put in possession 
(with of, formerly with in); to inform, acquaint; to 
imbue; to impress with the notion of feeling; to 
prepossess (obs). possession the act, state or fact 
of possession or being possessed, a_ thing 
possessed; a subject foreign territory. 

In "Corpus Juris Secundum", A Complete 
Restatement of the Entire American Law as 
developed by All Reported Cases (195%), l. 
LXXII, published by Brooklyn, N.Y., TheAmerican 
Law Book Co., at pages 233- ssession 


expresses the closest relation t which can 


exist between a corporea and the person 
who possesses it, oe: an actual physical 


contact, as by sitti standing upon a thing; 
denoting custody Ae Se with a right or interest 
of propriet 1 oO” possession" is inclusive of 
"custody, ough "custody" is not tantamount 
to "rs ssion." In its full significance, 
" sion" connotes domination or supremacy 
of authority. It implies a right and a fact; the right 
to enjoy annexed to the right of property, and the 
fact of the real detention of thing which would be 
in the hands of a master or of another for him. It 
also implies a right to deal with property at 
pleasure and to exclude other persons from 


meddling with it. Possession involves power of 
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control and intent to control, and all the 
definitions contained in recognized law 
dictionaries indicate that the element of custody 
and control is involved in the term "possession." 
The word "possession" is also defined as 
meaning the thing possessed; that which anyone 
occupies, owns, or controls; and in this sense, as 
applied to the thing possessed, the w is 
frequently employed in the plural, g 


property in the aggregate; wealth; a it may 
include real estate where such 4 No 
although this is not the techni KON 

It is also defined a g dominion; as, 
foreign possessions; and, wile in this sense the 
term is not a w art descriptive of a 


recognised geog i¢al or Governmental entity, 


it is emplo ima number of federal statutes to 


describe rea to which various congressional 


statut ply. 
Possession" in the sense of ownership, and 


as a degree of title, and as indicating the holding 
or retaining of property in one's power or control, 
is treated in Property. 

In "Black's Law Dictionary" Seventh Edition 
(1999), published by West Group, St. Paul, Minn., 
1999, atpage 1183: 
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possession. 1. The fact of having or holding 
property in one's power; the exercise of dominion 
over property. 2. The right under which one may 
exercise control over something to the exclusion 
of all others; the continuing exercise of a claim to 
the exclusive use of a material object. 3. (usu. pi.) 
Something that a person owns or controls; 

In Black's Law Dictionary (supra) the 
following categories of possession have a‘ n 
referred and explained: actual session. 
Physical occupancy or control o S 


adverse possession. A metho Cquiring title 
to real property by pa) for a statutory 
n 


period under certain „co ions, esp. a non- 
permissive use of t oe with a claim of right 
when that use i inuous, exclusive, hostile, 
open, and NEM. 

HEPA adverse possession. Adverse 
pos esio in which the claim arises from the 
Mr payment of taxes under colour of right 


rather than by actual possession of the land. 


bona fide possession. Possession of property by 
a person who in good faith does not know that the 
property's ownership is disputed. 

civil possession. Civil law. Possession existing by 


virtue of a person's intent to own a property even 
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though the person no longer occupies or has 
physical control of it. 

constructive possession. Control or dominion 
over a property without actual possession or 
custody of it. Also termed effective possession; 
possessio fictitia. 

corporal possession. Possession of a material 
object, such as a farm or a coin. Also t ed 


natural possession; possissio corporis. 


derivative possession. Lawful pT by one 
(such as a tenant) who does Ho e. 
direct possession. Sometniya% t a person 


owns or controls. ‘QO 
effective possessi See constructive 


on. 
possession. 


exclusive poss . The exercise of exclusive 


dominion operty, including the use and 
benefit of O 

hostilé possession. Possession asserted against 
the*clAims of all others, including the record 
owner. See Adverse Possession. 

immediate possession. Possession that is 
acquired or retained directly or personally--Also 
termed direct possession. 

incorporeal possession. Possession of 


something other than a material object, such as 


an easement over a neighbour's land, or the 
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access of light to the windows of a house -- Also 
termed possessio juris; quasi possession. 
indirect possession. See mediate possession. 
mediate possession. Possession of a thing 
through someone else, such as an agent. Also 
termed indirect possession. 

naked possession. The mere possession of 
something, esp. real estate without any apparent 
right or colourable title to it. 

natural possession. Civil law. The a of 


physical detention or control over, Mg, as by 


occupying a building or cultiv rmland. 
notorious possession. ~O n or control that 
is evident to others; iO. on of property that, 


because it is oN nown by people in the 


area where the v% ty is located, gives rise to a 
presumpti he actual owner has notice of 
it -- NO ea open possession; open and 
not iN possession. 

peatCeable possession. Possession (as of real 
property) not disturbed by another's hostile or 
legal attempts to recover possession. 

pedal possession. Actual possession, as by living 
on the land or by improving it. 

possession in fact. Actual possession that may 


or may not be recognized by law. -- Also termed 


possessio naturalis. 
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possession in law. 1. Possession that is 
recognized by the law either because it is a 
specific type of possession in fact or because the 
law or some special reason attributes the 
advantages and results of possession to someone 
who does not in fact possess. 2. See constructive 
possession. -- Also termed possessio civilis. 


possession of a right. The de facto relatięn of 


continuing exercise and enjoyment of a s 

oppose to the de jure relation of AY Also 

termed possession juris. 

precarious possession. Civil pgs of 
the owner on 


property by someone "xO 
behalf of or with permission Of the owner. 


missi 
quasi possession. orporeal possession. 


scrambling po on. Possession that is 
uncertain it is in dispute. 

Ip 
Vol SA71, published by St. Paul, Minn. West 


s and Phrases" Permanent Edition, 


ishing Co., at pages 91-92: 'Possession' as 
used in statute is not synonymous with physical 
bodily presence of adverse claimant; continuous 
bodily presence is not required, but rather 
question is one of fact which must be determined 


from circumstances of each case. 


A gift to legal fraternity - Sridhara Babu N Advocate 





516 


"Possession" is a common term used in 
every day conversation that has not acquired any 
artful meaning. 

"Possession", in any sense of term, must 
imply, first, some actual power over the object 
possessed, and, secondly, some amount of will to 
avail oneself of that power. 

"Possession" is one of the most vagueeof all 


vague terms, and shifts its meaning acc 


very much in its sense, as it is i 


into civil or into criminal proc 


Possession is that QO 
which one can exercis pOwer over a corporeal 


e his 
thing to the oa 1 others. 


To consti 


ossession, there must be 
such appr ation of the land to the individual 
as will ap the community in its vicinity that 
the la Ne in his exclusive use and enjoyment, 
and*ngtice of possession to be sufficient must be 
of the open and visible character, which from its 
nature will apprise the world that the land is 
occupied, and who the occupant is. 

In "Jowitt's Dictionary of English Law" Vol. 
2 Second Edition-1977, Second Impression- 
1990, published by London Sweet & Maxwell 
Limited, at pages 1387-1389: Possession, the 
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visible possibility of exercising physical control 
over a thing, coupled with the intention of doing 
so. either against all the world, or against all the 
world except certain persons. There are, 
therefore, three requisites of possession. First, 
there must be actual or potential physical control. 
Secondly, physical control is not possession, 
unless accompanied by intention; henceqif a 
thing is put into the hand of a sleeping pé 

has not possession of it. Thirdly, the ossibility 
and intention must be visible nced by 
external signs, for, if the thin S no signs of 
being under the contro yone, it is not 
possessed; hence, if a_piece’ of land is deserted 
and left without s or other signs of 
occupation, it is the possession of anyone, 
and the esgion is said to be vacant. The 


question her possession of land is vacant is 


of indpo ance in actions for recovering 


ploGion 


Possession is actual, where a person 


enters into lands or tenements conveyed to him; 
apparent, which is a species of presumptive title, 
as where land descended to the heir of an abator, 
intruder, or disseisor, who died seised; in law, 


when lands had descended to a man and he had 
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not actually entered into them, or naked, that is, 
mere possession, without colour of right. ........ 

Possession may connote different kinds of 
control according to the nature of the thing or 
right over which it is being exercised. A man may 
possess an estate of land; if he leases it he will be 
in possession of the rents and profits and the 
reversion, but not of the land which is im the 
lessee who may bring an action of 


against the lessor The adage, poSgession is 


nine parts of the law, means t erson in 


possession can only be my e whose title 


is better than his; every t must succeed 
by the strength of his own ‘title and not by the 
weakness of his an t's. 

Possession docy iy necessarily imply use or 
enjoyment 

possessiog es rise to peculiar rights and 


con, edie es. The principle is that a possessor 
nh 2 


presumed to be absolute owner until the contrary 


presumptive title, that is to say, is 


is shown, and is protected by law in his 
possession against all who cannot show a better 
title to the possession than he has. 

With reference to its origin, possession is either 


with or without right. 
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Rightful possession is where a person has the 
right to the possession of (that is, the right to 
possess) property, and is in the possession of it 
with the intention of exercising his right. This 
kind of possession necessarily varies with the 
nature of the right from which it arises; a person 
may be in possession of a thing by virtue of his 


right of ownership, or as lessee, bailee, etc.; er his 


possession may be merely permissive, a e 


case of a licensee; or it may be vere 


coupled with an interest, as i se of an 


auctioneer (Woolfe v. Home ( QBD 358). 
So the right may be absol is, good against 
all persons; or relative O good against all 
with certain exce ; thus a carrier or 
borrower of goo g a right to their possession 


against PNY d except the owner. 


In jurişp ce, the possession of a lessee, 
bai et ensee, etc., is sometimes. called 
ea possession, while in English Law the 
possessory interest of such a person, considered 
with reference to his rights against third persons 
who interfere with his possession, is usually 
called a special or qualified property, meaning a 
limited right of ownership. 


Possession without right is called wrongful or 


adverse, according to the rights of the owner or 
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those of the possessor are considered. Wrongful 
possession is where a person takes possession of 
property to which he is not entitled, so that the 
possession and the right of possession are in one 
person, and the right to possession in another. 
Where an owner is wrongfully dispossessed, he 
has a right of action to recover his property, or, if 
he has an opportunity, he can exercise the 
remedy of reception in the case of coo 
entry in the case of land. 

In "Legal Thesaurus" Edition 
William C. Burton (1981 lished by 


Macmillan Publishing on’) w York., at page 
391: 


POSSESSION owe Gd noun 


authority, cus demesne, domination, 


dominion, ve right, lordship, occupancy, 


possessio( pp rictorship right, right of retention, 


oC tenancy, title; 


In "Mitra's Legal & Commercial Dictionary" 
oth Edition (1990) by A.N. Saha, published by 
Eastern Law House Pvt. Ltd., at pages 558-559: 
Possession, the visible possibility of exercising 
physical control over a thing, coupled with the 
intention of doing so, either against all the world, 


or against all the world except certain persons. 
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There are, therefore, three requisites of 
possession. First, there must be actual or 
potential physical control. Secondly, physical 
control is not possession, unless accompanied by 
intention; hence, if a thing is put into the hand of 
a sleeping person, he has not possession of it. 
Thirdly, the possibility and intention must be 
visible or evidenced by external signs, for, 4f the 
thing shows no signs of being under th ol 
of anyone, it is not possessed. ........ 

There are two varieties of p, N (a) real 
or actual possession, and ype or 


symbolical possession. ‘OQ 
The meaning o session depends on the 


s 
context in which it i nl English law has never 


worked out ac 


ely logical and exhaustive 
definition ic. Towers & Co. Ltd. v. 
Gray reed ll ER 68 : (1961) 2 QB 351. 

ode ssion need not be physical 
an but can be constructive, having 


power and control over the gun. Gunwantlal v. 


State MANU/SC/0130/1972 : AIR 1972 SC 1756. 


In P. Ramanatha Aiyar's "The Law Lexicon" with 
Legal Maxims, Latin Terms and Words & Phrases, 
Second Edition 1997, published by Wadhwa and 
Company, Law Publishers, at pages 1481-1483: 
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1. Physical control, whether actual or in the eye 
of law, over property; the condition of holding 
atone's disposal (S. 66, T.P. Act); 2. the area in 
one's possession (S. 37, Indian Evidence Act). 
Possession is a detention or enjoyment of a thing 
which a man holds or exercise by himself or by 
another, who keeps or exercise it in his name. 
Possession is said to be in two ways either actual 
possession or possession in law. 


"Actual Possession," is, when a man sy. into 


lands or tenements to g ded, or 
otherwise. 


> of tenements 


Possession in Law, is "qO 
are descended to a and he hath not as yet 


ma 
really, actually, an ees entered into them: 
And it is called sion in law because that in 


the eye an ideration of the law, he is deemed 
ssion, inasmuch as he is liable to 


to be ig 
eve ans action that will sue concerning the 
s nds or tenements. 

The term has been defined as follows: Simply the 
owning or having a thing in one's power; the 
present right and power to control a thing; the 
detention and control of the manual or ideal 
custody of anything which may be the subject of 


property, for one's use of enjoyment, either as 


owner or as the proprietor of a qualified right in 


A gift to legal fraternity - Sridhara Babu N Advocate 





523 


it, and either held personally or by another who 
exercises it in one's place and name; the 
detention or enjoyment of a thing which a man 
holds or exercise by himself or by another who 
keeps or exercises it in his name; the act of 
possession, a having and holding or retaining of 
property in one's power or control; the sole 
control of the property or of some physical 


attachment to it; that condition of fa er 


which one can exercise his power over corporeal 

thing at his pleasure, to the exclus# Wn other 

persons. MANU/UP/0113/19 NOY: IC 159 : 

1937 ALJ 951 : 1937 anges Ci AWR 823 : 
m 


AIR 1937 All 735; 12 Q : 316 : 5 IC 457; © 


Bom LR 887 : 16 CP 34 NLR 78: 8 CriLJ 18. 
There ca no possession without 
intention 1ousness or will. Norendranath 
Masumd he State, MANU/WB/0027/1951 
: AI 16s Cal 140. (S.19(f) Arms Act, 1878). 
ossession need not be physical possession 
but can be constructive, having power and 
control over the gun, while the person to whom 
physical possession is given holds it subject to 
that power or control. Gunwantlal v. The State of 
M.P., MANU/SC/0130/1972 : AIR 1972 SC 1756, 
1759. 
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Possession is a polymorphous term which 
may have different meanings in different 
contents. The possession of a fire-arm must have 
the element of consciousness or knowledge of 
that possession and when there is no actual 
physical possession a control or dominion over it, 


there is no possession. 


The word "possession" naturally s 
lawful possession. The possession of a trespasser 
could not be a possession of aęt S> as to 
attract Section 14(1). Bhagat regen Ulawati 
Galib, MANU/BP/0031/4 7 AIR 1972 HP 


125,130. 


The word at d' means the state of 


owning or havin e's hand or power but even 
this broad sfi¢arting will not apply in the case of a 
share or a ) oman when there has been no 
partiti Ny metes and bounds. Modi Nathubai 
v.  Chhotubhai Manibhai  Besai, 
MANU/GJ/0046/1962 : AIR 1962 Guj 68, 77. 
Obtaining a symbolic possession is in law 
equivalent to obtain actual physical possession 
and has the effect of terminating the legal 
possession of the person bound by the decree and 


order. Umrao Singh v. Union of India, 


MANU/DE/0213/1974 : AIR 1975 Del 188, 191. 
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The word 'possession' implies a physical 
capacity to deal with the thing as we like to the 
exclusion of every one and a determination to 
exercise that physical power on one's own behalf. 
In Re, Pachiripalli Satyanarayanan, 
MANU/TN/0254/1953 : AIR 1953 Mad 534. 

Where an estate or interest in realty is 
spoken of as being "in possession", that doesnot, 
primarily, mean the actual occupatio e 


property; but means, the present may or 


to the enjoyment thereof. Ne) 


The word "possessi wees 28 of the 
Limitation Act XV of 1877 O e both actual 
possession and pos Q in law (1902) 6 CWN 
601. QN 

The Nes '‘possession" in C.P. Code, 


aN structive possession, such as 


possession by a tenant (1901) ILR 25 B 478 (491). 
Se: in Specific Relief Act (I of 1877), 


S. 9 does not include joint possession, but refers 
to exclusive possession (1914) 23 Ind Cas 618 
(619). 

The word "possession" means the legal 
right to possession. Health v. Drown (1972) 2 All 
ER 561, 573(HL). 
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There is a distinction between the terms 
"possession", "occupation" and "control". The 
distinction between "possession" and 
"occupation" was considered in Seth Narainbhai 
Ichharam Kurmi and another v. Narbada Prasad 
Sheosahai Pande and others, 
MANU/NA/0125/1941 : AIR 1941 Nag 357, and 
the Court held: Bare occupation and possegsion 
are two different things. The con of 
possession, at any rate as it is understoed in legal 


terminology, is a complex one wp eed not 


include actual occupation. It rises rather 
the right to possess, “49 t and ability to 
o 


exclude others from sséssion and control 
coupled with a element, namely, the 


animus posside at is to say, knowledge of 
these right&/a the desire and intention of 
Oe if need be. The adverse 
pos esd of which the law speaks does not 
iy denote actual physical ouster from 
occupation but an ouster from all those rights 
which constitute possession in law. It is true that 
physical occupation is ordinarily the best and the 
most conclusive proof of possession in this sense 
but the two are not the same. It is also true that 


there must always be physical ouster from these 


rights but that does not necessarily import 
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physical ouster from occupation especially when 
this is of just a small room or two in a house and 
when this occupation is shared with others. The 
nature of the ouster and the quantum necessary 
naturally varies in each case. 

The distinction between "possession", 
"occupation" or "control" was also considered in 
Sumatibai Wasudeo Bachuwar v. Emperor, 
MANU/MH/0008/1943 : AIR 1944 Bom d 
the Court held: Some documents eee 


prejudicial reports were © 
icant and her 


house occupied by the “voy 
husband. When the NO raided by the 
police, the husband A out and the applicant 


x in the 


(wife) produced the ith one of which the box 


could be open addition to pre judicial 
reports, ONE some letters in the box 
oO e applicant. Held, (1) that, prima 
faci ihe ox containing the documents would be 
i e)possession of the husband and the mere 
fact that in his absence he had left the keys with 
the applicant (wife) would not make her in joint 
possession with himself; nor did the fact that 
there were letters in the box addressed to the wife 
mean that she was in joint possession of all the 


contents of the box; (2) that the wife was in the 


circumstances in possession of the box within the 
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meaning of R. 39(1) of the Defence of India Rules; 
(3) that occupation in R. 39(2) of the Defence of 
India Rules meant legal occupation, and the 
applicant could not be held to be in occupation or 
control of the house so as to render her guilty 
under R. 39 of the Defence of India Rules. 

In "Mitra's Law of Possession and 
Ownership of Property" reprint 2010 published by 
Sodhi Publication, Allahabad, certain of 
possession in the light of Courts' vefdict have 
been provided as under: coning 


-- The meaning of the word "c 


Sssession. 


e" means to 


keep existing or happeni ut stopping and 
the word "continuous" > es something that 


continues without q g. In a case where the 


plaintiff was in ssion for a period of five 
years at a on the basis of a lease, the 
moment the) period of lease expired, the Court 
hel artik Mandal v. State of Bihar, 
BH/0439/2008 : AIR 2009 Pat 33, that he 
was bound to restore before the possession of the 
settler and cannot claim to be in continuous 
possession. 
Effective possession. -- Where the 
plaintiff did not get the possession of the land as 
to control it as per his desire means that he is not 


having effective possession of the land as held in 
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Alkapuri Co-operative Housing Society Ltd. v. 
Jayantibhai Naginbhai, MANU/SC/0049/2009 : 
AIR 2009 SC 1948. 

De jure possession. -- A _ possession 
deemed in law though actually it is in possession 
of another is de jure possession as held in 
Kottakkal Co-operative Urban Bank v. 
Balakrishna, MANU/KE/0049/2008 : AIR@008 
Ker 179. 

Exclusive possession. -- In Nirfgal Kanta 
(Smt.) v. Ashok Kumar, MANU/ /2008 : 
2008 (7) SCC 722 : (AIR 20 1768), the 
respondent No. mmodated by 


respondent No. ssist him in his cloth 


business by = stomers to assess the 


amount of clot ired for their particular 


purposes. 
responde SS 2 exclusive possession for that 


par e shop room from where he was 


OF activity did not give 


opefating and where his sewing machine had 
been affixed. This view taken by the Court below 
was upheld by the Apex Court. 

Hostile possession. -- A _ possession 
against the real owner within his knowledge 
constitute hostile possession. Where a person is 
not sure who is the true owner, the question of 


his being in hostile possession does not arise and 
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it would also not result in assuming that he was 
denying title of true owner. This is what was held 
by this Court in Ramzan v. Smt. Gafooran 
(MANU/UP/1451/2007 : AIR 2008 All 37) 
(supra). When a person claims possession over a 
property showing himself to be the owner, the 


question of showing hostile possession would not 


arise. Similarly, in Gopendra Goswami v. 
Haradhan Das, MANU/GH/0399/2008\° R 
2009 Gau 41, it was held that HO 


over a land cannot be treated hosti e title of 


the real owner unless it is s at the real 


owner has the moway thereupon the 
rc 


possession of the strange tinued. 

Physical po n. -- It is the actual 
possession over and.(See: Dhara Singh v. 
Fateh Sin /RH/0246/2009 : AIR 2009 
Raj 132). 

ýr gful possession. -- Possession 
hat to law is the wrongful possession. 
Possession can also be classified as under: 

(a) De facto possession, (b) De jure 
possession, (c) Symbolic possession, (d) Joint 
possession, (e) Concurrent possession. Besides, 
some more categories are forcible possession, 
independent possession, lawful possession, 


permissive possession and settled possession. 
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Possession, therefore, has two aspects. By 
itself it is a limited title which is good against all 
except a true owner. It is also prima facie evidence 
of ownership. In Hari Khandu v. Dhondi Nanth, 
(1906) 8 Bom LR 96, Sir Lawrence Jenkins, C.J. 


observed that possession has twofold value, it is 


evidence of ownership and is itself the foundation 


of a right to possession. The possession, 
therefore, is not only a physical cond 


Affairs, West Bengal v. Anil 
Ors., MANU/SC/0266/1 ; AIR 1980 SC 52 
the possession was d Do by the Court in 
paras 13, 14 and 1 OP ser 

13. "Poss ' is a polymorphous term 
which ma ifferent meanings in different 
contexts. impossible to work out a completely 
logical a precise definition of "possession" 
uniformly applicable to all situations in the 
contexts of all statutes. Dias & Hughes in their 
book on Jurisprudence say that if a topic ever 
suffered from too much theorizing it is that of 
"possession". Much of this difficulty and 
confusion is (as pointed out in Salmond's 
Jurisprudence, 12th Edition, 1966) caused by the 


fact that possession is not purely a legal concept. 
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"Possession", implies a right and a fact; the right 
to enjoy annexed to the right of property and the 
fact of the real intention. It involves power of 
control and intent to control. (See Dias and 
Hughes, ibid) 

14. According to Pollock & Wright "when a 
person is in such a relation to a thing that, so far 
as regards the thing, he can assume, exercige or 


resume manual control of it at pleasure} o 


far as regards other persons, the A under 


the protection of his personal Ao. , or in or 


on a house or land occur VOY m or in any 


receptacle belonging to nd under his 
control, he is in physic Xn of the thing. 

15. While rec ng that "possession" is 
not a purely le cept but also a matter of 
fact; ig h Edition, page 52) describes 


"possessi fact", as a relationship between a 


per on(a a thing. According to the learned 
MB) the test for determining "whether a person 
is in possession of anything is whether he is in 


general control of it. 


Quoted case laws:- 

In Bhupendra Narayan Sinha v. Rajeswar 
Prosad Bhakat & Ors., MANU/PR/0042/1931 : 
AIR 1931 PC 162 the Privy Council held where a 
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person without any colour of right wrongfully 
takes possession as a trespasser of a property of 
another, any title which he may require by 
adverse possession will be strictly limited to what 
he has actually so possessed. That was an 
interesting case of dispute of ownership in respect 
to subsoil. It was held that there can be separate 
ownership of different strata of subsoil, all 
events where minerals are involved. If a of 
surface right was given by the owne& and the 


licensee is given possession to car, the said 


right, by quarrying stones 10> ossession of 
Ww 


subsoil in the eyes of eNO ith the owner 
though it is only a constructive possession but in 


the absence of gh to show that with the 


knowledge of Von 

possessio So and minerals therein and 
continues that possession for statutory 
peri do limitation to continue its ownership 
Laa of adverse possession in respect to 


subsoil cannot be accepted. 


wner the licensee held 


In Basant Kumar Roy v. Secretary of 
State for India (MANU/PR/0025/1917 : AIR 
1917 PC 18), it was held: An exclusive adverse 
possession for a sufficient period may be made 


out, in spite of occasional acts done by the former 
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owner on the ground for a specific purpose from 
time to time. Conversely; acts which prima facie 
are acts of dispossession may under particular 
circumstances fall short of evidencing any kind of 
ouster. They may be susceptible of another 
explanation, bear some other characters or have 
some other object....If, as their Lordships think, 


no dispossession occurred, except possibly within 


twelve years before the commencemen is 


suit, Article 144 is the Article appie NnS not 


Article 142. O 
QÈ ami Reddy 


Apex Court in wW 
N? : AIR 1957 SC 314). 


Case was that of irs where the plea of 
adverse possessi s set up. In this regard it 
was held: eN is well settled in order, to 
establish aS possession of one co-heir as 
agai sfa ther it is not enough to show that one 
o hem is in sole possession and enjoyment 
of the profits, of the properties. Ouster of the non- 
possessing co-heir by the co-heir in possession 
who claims his possession to be adverse, should 
be made out. The possession of one co-heir is 
considered, in law, as possession of all the co- 
heirs. When one co-heir is found to be in 


possession of the properties it is presumed to be 
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on the basis of the joint title. The co-heir in 
possession cannot render his possession adverse 
to the other co-heir, not in possession, merely by 
any secret hostile animus of his own part in 
derogation of the other co-heir title. It is settled 


rule of law that as between co-heirs there must 


be evidence of open assertion of hostile title, 
coupled with exclusive possession and enjoyment 
by one of them to the knowledge of the art 
as to constitute ouster. © 

® v. Arvind 


In Thakur Kishan WF 
Kumar, A : AIR 1995 SC 
s 


73 the Court said: A possession of a co-owner or 
of a licensee or o lÒ sent or a permissive 
possession to oe adverse must be 
established ent and convincing evidence to 
show hos ale) animus and possession adverse to 
the hdc of real owner. Mere possession for 
h ver length of time does not result in 


converting the permissive possession into adverse 


possession. 


In Sheo Raj Chamar & another v. Mudeer 
Khan & others, MANU/UP/0224/1934 : AIR 
1934 All 868, it was held: If, indeed it did, the 


defendants have acquired a right by sheer 
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adverse possession held and maintained for more 
than 12 years. The adverse possession to be 


effective need not be for the full proprietary right. 


In Saroop Singh v. Banto and others, 
MANU/SC/1146/2005 : 2005(8) SCC 330 : 
(AIR 2005 SC 4407) the Court held in para 30: 
Animus possidendi is one of the ingredients of 
adverse possession. Unless the n 
possessing the land has a requisite afaimus the 


period for prescription does not 


In T. Anjanap d others v. 
Somalingappa an another, 
MANU/SC/8429/2 ; 2006 (7) SCC 570 : 
(2006 AIR SC 8) the preconditions for 
taking pl dverse possession has been 


summari as under: It is well-recognised 


propo Se in law that mere possession however 


l es not necessarily mean that it is adverse 
to the true owner. Adverse possession really 
means the hostile possession which is expressly 
or impliedly in denial of title of the true owner and 
in order to constitute adverse possession the 
possession proved must be adequate in 
continuity, in publicity and in extent to as to 


show that it is adverse to the true owner. The 
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classical requirements of acquisition of title by 
adverse possession are that such possession in 
denial of the true owner's title must be peaceful, 
open and continuous. The possession must be 
open and hostile enough to be capable of being 
known by the parties interested in the property, 
though it is not necessary that there should be 


evidence of the adverse possessor actually 


informing the real owner of the former' le 


action. © 
2 & Ors. v. 


In P.T unionien yag 
Revamma & Ors., amo 25/2007 : AIR 


2007 SC 1753 it wa It is important to 
appreciate the que gids intention as it would 
have appeared renee owner. The issue is 
that intenfi6n\ of the adverse user gets 
communi ate d to the paper-owner of the 


t sřility and openness as pertinent qualities of 


a is where the law gives importance 
manner of possession. It follows that the 
possession of the adverse possessor must be 
hostile enough to give rise to a reasonable notice 
and opportunity to the paper-owner. 

Adverse possession in one sense is based 
on the theory or presumption that the owner has 


abandoned the property to the adverse possessor 
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on the acquiescence of the owner to the hostile 
acts and claims of the person in possession. It 
follows that sound qualities of a typical adverse 
possession lie in it being open, continuous and 
hostile. 

Efficacy of adverse possession law in most 
jurisdictions depend on strong limitation statutes 
by operation of which right to access the @ourt 
expires through effluxion of time. As st 
rights of the paper-owner, in the @ontext of 

\} set of 


adverse possession, there ev, 


competing rights in favour he adverse 
possessor who has, for Qo period of time, 
d 


cared for the land, it, as against the 
owner of the pro ine has ignored the 


property. Moder we of limitation operate, 


as a rule, only oO cut off one's right to bring 
an actio fo] the recovery of property that has 
been i X adverse possession of another for a 
spe€ified time, but also to vest the possessor with 
title. The intention of such statutes is not to 
punish one who neglects to assert rights, but to 
protect those who have maintained the 
possession of property for the time specified by 
the statute under claim of right or colour of title. 
Therefore, to assess a claim of adverse 


possession, two pronged enquiry is required: 
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1. Application of limitation provision thereby 
jurisprudentially "wilful neglect" element on part 
of the owner established. Successful application 
in this regard distances the title of the land from 
the paper-owner. 

2. Specific positive intention to dispossess on the 
part of the adverse possessor effectively shifts the 
title already distanced from the paper owner, to 
the adverse possessor. Right thereby ac n 
favour of adverse possessor as to 


urgency 


dispossess is an express state 
and intention in the upkeep UF operty. 


In Annakili O A. © armin and 
others, MANU/ a /2007 : AIR 2008 SC 
346 the Court p 


possessio neue elements (i) the possession of 
the sen ecomes adverse to the plaintiff; 
an inte defendant must continue to remain in 
hop for a period of 12 years thereafter. 


Animus possidendi is held to be a requisite 


out that a claim of adverse 


ingredient of adverse possession well known in 
law. The Court held: It is now a well settled 
principle of law that mere possession of the land 
would not ripen into possessor title for the said 
purpose. Possessor must have animus possidendi 


and hold the land adverse to the title of the true 
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owner. For the said purpose, not only animus 
possidendi must be shown to exist, but the same 
must be shown to exist at the commencement of 
the possession. He must continue in said capacity 
for the period prescribed under the Limitation 
Act. Mere long possession, it is trite, for a period 
of more than 12 years without anything more do 


not ripen into a title. 


In Vishwanath Bapurao ale v. 
Shalinibai Nagappa Sabale S 

MANU/SC/0442/2009 : JT ) SC 395 : 
(AIR 2009 SC (supp) 15 ourt said: ....for 


others, 


claiming title by adverse “possession, it was 
O 


necessary for the { ff to plead and prove 


animus possid 
continuou Ia being the ingredients of 
the Pe adverse possession as contained 
in t ed: im nec vi, nec clam, nec precario, long 
LON by itself would not be sufficient to 


prove adverse possession. 


A peaceful, open and 


The title of property can vest in idols 
also by adverse possession as held in Ananda 
Chandra Chakrabarti v. Broja Lal Singha and 
others, MANU/WB/0418/1922 : AIR 1923 Cal 


142 wherein reliance was also placed on Balwant 
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v. Puran MANU/PR/0006/1883 : (1883) 10 Ind 
App 90; Ramprakash v. Ananda Das, 
MANU/PR/0001/1916 : 43 Cal (1916) 707; Vidya 
v. Balusami MANU/PR/0062/1921 : (1921) 48 IA 
302; Khaw Sim v. Chuah Hooi 
MANU/PR/0115/1921 : (1922) 49 IA 37; 


Damodar Das vV. Lakhandas 


MANU /PR/0026/1910 : (1910) 37 IA 147 :910 
(37) ILR (Cal) 885. 


In Secretary of State v. D al Khan 
(MANU/PR/0072/1933 : io, 4 PC 23) it 
Ss 


was held that the period “9 ion of a series 
of independent trespassers’ cannot be added 


together and utiliz OF tne last possessor to 


make up the s ry total period of adverse 


renee 


è 

NSn.) Bibhabati Devi v. Ramendra 
Narayan Roy & others, MANU/PR/0032/1946 : 
AIR 1947 pc 19 it was observed that in order to 
claim a right of ownership applying the principle 
of adverse possession it is a condition precedent 
that the possession must be adverse to a living 
person. Herein the appellant was possessing the 


property under a mosque after the death of the 
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defendant, it was held that the possession cannot 


be said to be adverse. 


In Chhote Khan & others v. Mal Khan & 
others, MANU/SC/0128/1954 : AIR 1954 SC 
575, the Court observed that no question of 


adverse possession arises where the possession is 


held under an arrangement between the co- 
sharers. <> 
V Reddy 


The Court in 


P; “ 
(MANU/SC/0083/1956 : Or 7 SC 314) 


quoted with approval men re Law Lectures 
on Limitation and Prescription (6th Edition) Vol. 


I, Lecture VI, at pa (MF auoting from Angell on 
Limitation: An e holding is an actual and 
exclusive opriation of land commenced and 
continue er a claim of right, either under an 
openly avowed claim, or under a constructive 
clai Jarising from the acts and circumstances 
attending the appropriation), to hold the land 
against him (sic) who was in possession. (Angell, 
sections 390 and 398). It is the intention to claim 
adversely accompanied by such an invasion of the 
rights of the opposite party as gives him a cause 
of action which constitutes adverse possession. 


Consonant with this principle the 
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commencement of adverse possession, in favour 
of a person, implies that that person is in actual 
possession, at the time, with a notorious hostile 
claim of exclusive title, to repel which, the true 
owner would then be in a position to maintain an 
action. It would follow that whatever may be the 
animus or intention of a person wanting to 
acquire title by adverse possession his adyerse 


possession cannot commence until site a 


In Karbalai Begum v. NY sayeed 
MANU/SC/0363/1980 : (19 Sree 396 : 
(AIR 1981 SC 77) in the of a cosharer, it 
was held: ...It is well settled that mere non- 
participation in the nd profits of the land of 
a cosharer does ye ount to an ouster so as to 


give title S adyerse possession to the other 


cosharer ssession. 

n Annasaheb Bapusaheb Patil v. 
Balwant MANU/SC/0172/1995 : (1995) 2 SCC 
543 : (AIR 1995 SC 895) the Court, in para 15, 
said: 15. Where possession can be referred to a 


lawful title, it will not be considered to be adverse. 


The reason being that a person whose possession 


can be referred to a lawful title will not be 


permitted to show that his possession was hostile 
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to another's title. One who holds possession on 
behalf of another, does not by mere denial of that 
other's title make his possession adverse so as to 
give himself the benefit of the statute of 
limitation. Therefore, a person who enters into 
possession having a lawful title, cannot divest 
another of that title by pretending that he had no 
title at all. 


In Vidya Devi v. Prem Prakash 

MANU/SC/0345/1995 : (199 C 496 : 

(AIR 1995 SC 1789) the Cou XO 

28 held: 27...it will be yf ie that the 
e 


possession of co-owner may be adverse to others, 


aras 27 and 


it is necessary ow e should be ouster or 


something equi to it. This was also the 
observation*ef the Supreme Court in P. Lakshmi 
Reddy gage Pi ANU/SC/0083/1956 : AIR 1957 
SC 14) ich has since been followed in Mohd. 
Zai budeen v. Sayed Ahmed Mohideen 
(MANU/SC/0785/1989 : AIR 1990 SC 507). 

. 'Ouster' does not mean actual 
driving out of the cosharer from the property. It 
will, however, not be complete unless it is coupled 
with all other ingredients required to constitute 


adverse possession. Broadly speaking, three 


elements are necessary for establishing the plea 
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of ouster in the case of co-owner. They are (i) 
declaration of hostile animus, (ii) long and 
uninterrupted possession of the person pleading 
ouster, and (iii) exercise of right of exclusive 
ownership openly and to the knowledge of other 
co-owner. Thus, a co-owner, can under law, claim 


title by adverse possession against another co- 
owner who can, of course, file appropriate suit 
including suit for joint possession iON 
prescribed by law. © 


In Roop Singh ; m Singh 
MANU/SC/0204/2000 : 3 SCC 708 : 
(AIR 2000 SC 1485) _it s held that if the 


defendant got the S sion of suit land as a 


lessee or under QF 


permissive s@ssion it is for him to establish by 


i agreement then from the 


cogent a nvincing evidence to show hostile 
ani afd possession adverse to the knowledge 
ofe feal owner. Mere possession for a long time 
does not result in converting permissive 
possession into adverse possession. The Court 
relied on its earlier decisions in Thakur Kishan 
Singh (MANU/SC/0015/1995 : AIR 1995 SC 73) 


(supra). 
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In Darshan Singh v. Gujjar Singh 
MANU/SC/0007/2002 : (2002) 2 SCC 62: (AIR 
2002 SC 606) in paras 7 and 9, the Court held: 
..It is well settled that if a cosharer is in 
possession of the entire property, his possession 
cannot be deemed to be adverse for other, 
cosharers unless there has been an ouster of 
Other COSHATETS:. sisisaveas 9. In our viewq the 
correct legal position is that possessi a 


property belonging to several ake; by one 
cosharer shall be deemed that O 


property on behalf of the p 
there has been a clear ON) denying the title 
u 


of other cosharers and tation in the revenue 


sses the 


arers unless 


records in the a ne cosharer would not 


nless there is a clear 


denied, 


I Mohammad Ali v. Jagadish Kalita & 
Ors. MANU/SC/0785/2003 : (2004) 1 SCC 271 


amount to “te 
= NEN le of the other cosharers was 


with reference to a case dealing with such an 
issue amongst cosharers it was observed that 
"Long and continuous possession by itself, it is 
trite, would not constitute adverse possession. 


Even non-participation in the rent and profits of 


A gift to legal fraternity - Sridhara Babu N Advocate 





547 


the land to a cosharer does not amount to ouster 


so as to give title by prescription. 


In Amarendra Pratap Singh v. Tej Bahadur 
Prajapati and others, MANU/SC/0955/2003 : 
AIR 2004 SC 3782 : (2004) 10 SCC 65 
considering as to what is adverse possession, the 


Court in para 22 observed: What is adwyerse 


possession? Every possession is not, ; 
adverse possession. Under Article Š of the 


Limitation Act, 1963, a suit O ssion of 
immovable property or any ty erein based 
a period of 12 


on title can be nsere 
years calculated fr the date when the 


O 
possession of the q Ox becomes adverse to 
the plaintiff. Or ue of Section 27 of the 
Limitation f e determination of the period 
limited,b ct to any person for instituting a 
sui faf Possession of any property, his right to 
Lecce stands extinguished. The process 
of acquisition of title by adverse possession 
springs into action essentially by default or 
inaction of the owner. A person, though having no 
right to enter into possession of the property of 
someone else, does so and continues in 


possession setting up title in himself and 


adversely to the tide of the owner, commences 
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prescribing title into himself and such 
prescription having continued for a period of 12 
years, he acquires title not on his own but on 
account of the default or inaction on part of the 
real owner, which stretched over a period of 12 
years results into extinguishing of the latter's 
title. It is that extinguished tide of the real owner 
which comes to vest in the wrongdoer. The law 
does not intend to confer any premiu e 
wrong doing of a person in wrongful session; 
it pronounces the penalty of exti Y title on 
the person who though cy 


and remove the wrong © d reenter into 
possession, has defaulted ard remained inactive 


sert his right 


for a period of 12 vel the law considers 


reasonable for 


cting the said penalty. 


Doctrine verse Possession as evidence of the 


Inaction D od of 12 years is treated by the 
los Aire on the part of the rightful owner to 
a his ownership and reclaim possession. 

23. The nature of the property, the nature 
of title vesting in the rightful owner, the kind of 
possession which the adverse possessor is 
exercising, are all relevant factors which enter 
into consideration for attracting applicability of 


the Doctrine of Adverse Possession. The right in 


the property ought to be one which is alienable 
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and is capable of being acquired by the 
competitor. Adverse possession operates on an 
alienable right. The right stands alienated by 
operation of law, for it was capable of being 
alienated voluntarily and is sought to be 
recognized by doctrine of adverse possession as 
having been alienated involuntarily, by default 
and inaction on the part of the rightful claimant, 
who knows actually or constructivel e 


wrongful acts of the competitor and yeéksits idle. 


Such inaction or default in taki of one's 


own rights over property is Or able of being 
o 


called a manner of Oe ne's property 
which results in exti ishing one's title in 


x 
property and vestin kanc in the wrong doer 


in possession o erty and thus amounts to 
'transfer j ovable property' in the wider 
sense as e in the context of social welfare 


err with the object of protecting a 


section. 


In L.N. Aswathama & another v. V.P. Prakash, 
MANU/SC/1222/2009 : JT 2009 (9) 527 : 
(2009 AIR SCW 5439) the Court, in paras 17 and 
18 said: 

17. The legal position is no doubt well 
settled. To establish a claim of title by 
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prescription, that is adverse possession for 12 
years or more, the possession of the claimant 
must be physical/actual, exclusive, open, 
uninterrupted, notorious and hostile to the true 
owner for a period exceeding twelve years. It is 
also well settled that long and continuous 
possession by itself would not constitute adverse 
possession if it was either permissive possegsion 


or possession without animus possidendr: e 


pleas based on title and adverse PAN are 
mutually inconsistent and ES 
begin to operate until the tO 


Unless the person posse e property has 
the requisite animus to pōssess the property 


does not 


renounced. 


hostile to the title of e owner, the period for 
prescription will mmence. 

18... eM a person is in possession 
assertigg e the owner, even if he fails to 
establi$h ‘his title, his possession would still be 
adwérse to the true owner. Therefore, the two 
pleas put forth by the defendant in this case are 
not inconsistent pleas but alternative pleas 
available on the same facts. Therefore, the 
contention of the plaintiffs that the plea of 
adverse possession is not available to defendant 


is rejected. 
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25. When defendant claimed title and that 
was proved to be false or fabricated, then the 
burden is heavy upon him to prove actual, 
exclusive, open, uninterrupted possession for 12 
years. In this case we have already held that he 
did not make out such possession for 12 years 
prior to the suit. 

The question of effect of gap in continuous 
possession came to be considered in De h 
v. Board of Revenue for Rajasthan afd others, 
MANU/SC/0567/1994 : (1994) 5 and in 
para 5 the Court held as “ty he salutary 


principle of spree evidence in 
possessory matters is tha en a state of affairs 


t 
or a long course of time 


is shown to have aS 


but a gap thered ts to doubt its continuity 
prudence uħes to lean in favour of the 
continuit things especially when some 


pla sitfeexplanation of the gap is forthcoming. 


Justice Sudhir Agarwal - Uttar Pradesh Gandhi 
Smarak Nidhi vs. Aziz Mian: 
MANU/UP/0646/2013 - 2013 (4) ALJ 149 - 
232. From the above discussion what boils down 
is that the concept of adverse possession 
contemplates a hostile possession, i.e., a 


possession which is expressly or impliedly in 
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denial of the title of the true owner. Possession to 
be adverse must be possession by a person who 
does not acknowledge the other's right and in fact 
deny the same. A person who bases his title on 
adverse possession must show by clear and 
unequivocal evidence that his possession was 
hostile to the real owner and amounted to denial 
of his title to the property claimed. In order to 
determine whether the act of a person co s 


ssession 


adverse possession is 'animus in doing that act' 
and it is most crucial factor. A 


commences in wrong and is ai gainst right. 


A person is said to hold t rty adversely to 
the real owner when that ‘person in denial of 


owner's right exclu from the enjoyment of 
his property. A possession is that form of 
possessio NEW ecupancy of land which is 
consis the title of the rightful owner 
an to extinguish that person's title. 
PasSegsion is not held to be adverse if it can be 
referred to a lawful title. The persons setting up 
adverse possession may have been holding under 
the rightful owner's title, i.e., trustees, guardians, 
bailiffs or agents, such person cannot set up 


adverse possession. Burden is on the defendant 


to prove affirmatively. 
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233. An occupation of reality is 
inconsistent with the right of the true owner. 
Where a person possesses property in a manner 
in which he is not entitled to possess it, and 
without anything to show that he possesses it 
otherwise than an owner, i.e., with the intention 
of excluding all persons from it, including the 
rightful owner, he is in adverse possessionęof it. 
Where possession could be referred to A 
title it shall not be considered to be adyerse. The 
reason is that a person whose ne can be 


referred to a lawful title will 1 permitted to 
show that his possession O tile to another's 


title. One who holds posséssion on behalf of 
another does not K denial of other's title 
make his posses 


the ene the statute of limitation. A person 


dverse so as to give himself 


who ente 
can Nest another of that title by pretending 
t had no title at all. 


to possession having a lawful title 


234. Adverse possession is of two kinds. (A) 
Adverse from the beginning or (B) that become so 
subsequently. If a mere trespasser takes 
possession of A's property, and retains it against 
him, his possession is adverse ab initio. But if A 
grants a lease of land to B, or B obtains 


possession of the land as A's bailiff, or guardian, 
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or trustee, his possession can only become 
adverse by some change in his position. Adverse 
possession not only entitles the adverse 
possessor, like every other possessor, to be 
protected in his possession against all who 
cannot show a better title, but also, if the adverse 
possessor remains in possession for a certain 
period of time produces the effect either of barring 


the right of the true owner, and thus co g 


the possessor into the owner, or of Ro the 
true owner of his right of RA over his 
property although the true o ignorant of 


the adverse possessor iaga rt 


Quoted case laws Q 


In Hari v. Daulat Ram, 
MANU/SCÇ 986 : AIR 1987 SC 94 the 
Court hel 


but, t tructure was in existence prior to 


he encroachment was not new one 


aĉgfliğng title over the property the decree on the 
basis of adverse possession cannot be granted in 
favour of the plaintiff. Paras 10 and 11 of the 
judgment read as under: 

10. On a consideration of these evidences it 
is quite clear that the disputed kachha wall and 
the khaprail over it is not a new construction, but 


existed for over 28 years and the defendant has 
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been living therein as has been deposed to by 
Ramji Lal vendor of the plaintiff who admitted in 
his evidence that the land in dispute and the 
adjoining kachha walls had been affected by salt 
and the chhappar over the portion shown in red 
was tiled roof constructed about 28 years back. 
This is also supported by the evidence of the 
defendant, D.W. 1, that the wall in dispute was in 


existence when the partition was effected. EF 28 


years before. On a consideration ęof these 
evidences the Trial Court righ Nat the 
defendant had not trespasse O.. land in 

F" new wall or 


question nor he had ©, 
khaprail. The trial court also considered the 


report 57C by the min and held that the 
wall in question ta recent construction but 
it appear O years old in its present 
conditign is) evident from the said report. The 
sui we Yrerefore dismissed. The lower appellate 
c erely considered the partition deed and 
map Exts. 3/1 and 3/2 respectively and held that 
the disputed property fell to the share of the 
plaintiffs vendor and the correctness of the 
partition map was not challenged in the written 
statement. The court of appeal below also referred 
to Amin's map 47A which showed the encroached 


portion in red colour as falling within the share of 
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plaintiffs vendor, and held that the defendant 
encroached on this portion of land marked in red 
colour, without at all considering the clear 
evidence of the defendant himself that the wall 
and the khaprail in question existed for the last 
28 years and the defendant has been living there 
all along. P.W. 1 Ramji Lal himself also admitted 
that the wall existed for about 28 years as stated 
by the defendant and the kachha walls e 
khaprail has been effected by salt. e lower 
appellate court though held that S 
admitted in cross-examinatio Ko. 
north of the land in di ag the khaprail 


amji Lal 


towards the 


lived, but this doe ean that the wall in 
dispute exists “<P ast any certain number of 


years, alt can be said that it is not a 


covered room of Daulat OT Daulat Ram 
Oe m 


recent 4c re Without considering the 
de sior defendant No. 1 as well as the report 
oe Amin 57 C the IInd Addl. Civil Judge, Agra 
wrongly held that the defendant failed to prove 
that the wall in dispute and the khaprail existed 
for the last more than 12 years before the suit. 
The Civil Judge further held on surmises as "may 
be that the wall and khaprail have not been raised 
in May, 1961 as is the plaintiffs case, but they 


are recent constructions." This decision of the 
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court of appeal below is wholly incorrect being 
contrary to the evidences on record. 

11. On a consideration of all the evidences 
on record it is clearly established that the alleged 
encroachment by construction of kuchha wall 
and khaprail over it are not a recent construction 
as alleged to have been made in May 1961. On 
the other hand, it is crystal clear fron the 
evidences of Ramji Lal P.W. 1 and Dau 
D.W. 1 that the disputed wall witħ khaprail 
existed there in the disputed sit ng time, 
that is 28 years before and QF all and the 

It 


khaprail have been “en? as deposed to 
by these two witnes oreover the court 


s. 
Amin's report 57C ef Bio the said walls and 
khaprail to be OP years old in its present 
condition. igh Court has clearly come to the 


finding, t 


executéd By the parties yet there was no partition 
b es and bounds. Moreover there is no 
whisper in the plaint about the partition of the 
property in question between the co-sharers by 
metes and bounds nor there is any averment that 
the suit property fell to the share of plaintiff's 
vendor Ramji Lal and Ramji Lal was ever in 
possession of the disputed property since the date 


of partition till the date of sale to the plaintiff. The 
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plaintiff has singularly failed to prove his case as 


pleaded in the plaint. 


In Maharaja Sir Kesho Prasad Singh Bahadur 
v. Bahuria Mt. Bhagjogna Kuer and others, 
MANU/PR/0029/1937 : AIR 1937 pc 69 the 
Hon'ble Privy Council has held that mere receipt 
of rent by persons claiming adversel ot 
sufficient to warrant finding of\ adverse 
possession. The possession of D their 
predecessors-in-title claimi ne) adverse 
possession must have ę' Gaa qualities of 
adequacy, continuit Q exclusiveness" 
necessary to displ Or title of the persons 
against whom t im. Relevant extracts from 


page 78 of. id judgment reads as follows: the 


mere fac many years after the sale the 


t 


re obtaining rent for the land is in itself 


oe maliks or persons depriving title from 


very significant. Even in a locality exposed to 
dilution by the action of the river this 
circumstance alone might be given considerable 
weight. But without sufficient proof to cover the 
intervening years it was most reasonably held by 
the learned Subordinate Judge to be insufficient. 


The circumstance that the Maharaja was not in 
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possession or in receipt of rent is, it need hardly 
be said, insufficient under Art. 144 to warrant a 
finding of adverse possession on behalf of the 
respondents or their predecessors-in-title. Their 
Lordships are of opinion that on the materials 
produced it cannot be contended that the learned 
Subordinate Judge was obliged in law to find that 
the possession of the principal respondents had 
"all the qualities of adequacy, contin EM 
exclusiveness" (per Lord Shaw 126 WN 666 


(1922) at p. 673) necessary to “CY e title of 
o 


the Maharaja, and they think reason in 
law exists why his findin in this respect 


should not be final. 


In Ramzan TAS v. Smt. Gafooran 
(MANU/UẸ 2007 : AIR 2008 All 37) the 
Hon'ble Mllaabad High Court has held that 


unl so re is specific plea and proof that 


adwérse possession has disclaimed his right and 
asserted title and possession to the knowledge of 
the true owner within the statutory period and 
the true owner has acquiesced to it, the adverse 
possessor cannot succeed to have it established 
that he has perfected his right by prescription. 
Where the adverse possessor was not sure as to 


who was the true owner and question of his being 
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in hostile possession, then the question of 
denying title of true owner does not arise. 
Relevant paras 27, 29 and 30 of the said 
judgment read as follows: 27. It is, 
therefore, explicit that unless there is specific 
plea and proof that adverse possessor has 
disclaimed his right and asserted title and 
possession to the knowledge of the true ner 
within a statutory period and the true o s 
acquiesced to it, the adverse possessęr cannot 
succeed to have it establish SS. has 
perfected his right by prescrip KO) 

iy where the 


29. As pointed sO 
defendants are not su is the true owner 


wW 
and question of ong Gh in hostile possession 


then the questi 
does not ~ he most, the defendants have 
claimed ich is found to be correct by the 


ic og that they have been in possession of 


enying title of true owner 


t 


igsputed property since the inception of the 
sale deeds in their favour. They came in 
possession, according to their showing, as owner 
of the property in question. It follows that they 
exercised their right over the disputed property as 
owner and exercise of such right, by no stretch of 
imagination, it can be said that they claimed their 


title adverse to the true owner. 
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30. Viewed as above, on the facts of the 
present case, the possession of the contesting 
defendants is not of the variety and degree which 


is required for adverse possession to materialise. 


In Qadir Bux v. Ram Chandra 
(MANU/UP/0046/1970 : AIR 1970 All 289) the 
Hon'ble Allahabad High Court has held that the 


term "dispossession" applies when a n 
comes in and drives out |. the 


possession. It implies ouster; O out of 
possession against the will of tPF Son in actual 
ifftuance" implies a 


possession. The term O 
voluntary act and ness of possession 


e 
followed by the act esession of another. It 
implies that a ey discontinuing as owner of 
the land and@leftt to be dispossessed by any one 
who has fot) o come in. Relevant para 30 of the 
said j ent reads as follows: ......... 30. The 
fi point for consideration is whether in such 
circumstances it can be said that the plaintiff had 
been dispossessed or had discontinued his 
possession within the meaning of Article 142 of 
the First Schedule to the Indian Limitation Act. 
The term "dispossession" applies when a person 
comes in and drives out others from the 


possession. It imports ouster a driving out of 
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possession against the will of the person in actual 
possession. This driving out cannot be said to 
have occurred when according to the case of the 
plaintiff the transfer of possession was voluntary, 
that is to say, not against the will of the person in 
possession but in accordance with his wishes and 
active consent. The term "discontinuance" implies 
a voluntary act and abandonment of possegsion 


followed by the actual possession of an 


up the land and left it to be pos anyone 
choosing to come in. There m an intention 
to abandon title before t be said to be a 
discontinuance in he , but this cannot be 


er admitted or proved. 


assumed. It must 

So strong in my position of the rightful 
owner tha NEN en he has been dispossessed 
by a ee and that trespasser abandons 
oe either voluntarily or by vis major for 
h 


ver short a time before he has actually 
perfected his title by twelve years' adverse 
possession the possession of the true owner is 
deemed to have revived and he gets a fresh 
starting point of limitation -vide Gurbinder Singh 
v. Lal Singh, MANU/SC/0256/1965 : AIR 1965 
SC 1553. Wrongful possession cannot be 


assumed against the true owner when according 
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to the facts disclosed by him he himself had 
voluntarily handed over possession and was not 


deprived of it by the other side. 


In Gurbinder Singh and another v. Lal Singh 

and another, MANU/SC/0256/1965 : AIR 

1965 SC 1553 the Hon'ble Supreme Court held 

that in order that Article 142 is attracted, the 

plaintiff must initially be found in poss 

the property and should have been di 

by the defendant or someone t 

defendants claim or alternati 

should have discontnue e sion. It has also 
it t 


been held that ina s which Article 144 
attracted the burd (>. the party who claims 


e 
adverse possessi S establish that he was in 


adverse po sten for 12 years before the date of 
suit and or) omputation of this period he can 
avai oft adverse possession of any person or 
wet through whom he claims but not the 
adverse possession of an independent trespasser. 
Relevant paras 6, 8 and 10 of the said judgment 
read as follows: 

6. In order that Art. 142 is attracted the 
plaintiff must initially have been in possession of 


the property and should have been dispossessed 


by the defendant or someone through whom the 
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defendants claim or alternatively the plaintiff 
should have discontinued possession. It is no 
one's case that Lal Singh ever was in possession 
of the property. It is true that Pratap Singh was 
in possession of part of the property which 
particular part we do not know-by reason of a 
transfer thereof in his favour by Bakshi Singh. In 


the present suit both Lal Singh and Pratap Singh 


assert their claim to property by succe n 
accordance with the rules nN in the 
dastur-ul-amal whereas the PANY 


of Pratap 
Singh for some time was un ifferent title 
altogether. So far as the p Or is concerned 
it must, therefore, be me. the plaintiffs- 
respondents were n, O possession as heirs of 
Raj Kaur and co ently Art. 142 would not be 


attracted t NEM Sit 
8, 1@Peractand Brijmohanlal, however, 


adv. nghan interesting argument to the effect 
t if/persons entitled to immediate possession 
of land are somehow kept out of possession may 
be by different trespassers for a period of 12 years 
or over, their suit will be barred by time. He points 
out that as from the death of Raj Kaur her 
daughters, through one of whom the respondents 
claim, were kept out of possession by trespassers 


and that from the date of Raj Kaur's death right 
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up to the date of the respondents' suit, that is, for 
a period of nearly 20 years trespassers were in 
possession of Mahan Kaur's, and after her death, 
the respondents' share in the land, their suit 
must therefore be regarded as barred by time. In 
other words the learned counsel wants to tack on 
the adverse possession of Bakshi Singh and 
Pratap Singh to the adverse possession the 
Raja and those who claim through =n 
support of the contention reliance is@glaced by 
learned counsel on the decisiog j ayya vV. 
Kotamma, MANU/TN/0166/1 LR 45 Mad 
370 : (AIR 1922 Mad 59) OP 

what was decided in Ge e a brief resume of 


er to appreciate 
the facts of that cas cessary. Mallabattudu, 
the last male hogo ine properties to which the 
suit relatedQ\di fA the year 1889 leaving two 


daughter mamma and Govindamma. The 


e eJto her two sons. The plaintiff who was a 


ZS. in 1914. The latter surrendered her 


transferee from the sons of Govindamma 
instituted a suit for recovery of possession of 
Mallabattudu's property against Punnayya, the 
son of Ramamma to whom Mallabattudu had 
made an oral gift of his properties two years 
before his death. Punnayya was minor at the date 


of gift and his eider brother Subbarayudu was 
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managing the property on his behalf. Punnayya, 
however, died in 1894 while still a minor and 
thereafter his brothers Subbarayudu and two 
others were in possession of the property. It 
would seem that the other brothers died and 
Subbarayudu was the last surviving member of 
Punnayya's family. Upon Subbarayudu's death 
the properties were sold by his daughters t@ the 
third defendant. The plaintiffs-appella it 
failed on the ground of limitation. It Was argued 
on his behalf in the second appe the High 
Court that as the gift to Punna s oral it was 
invalid, that conseque nayya was in 


death his heir wo his mother, that as 


possession as trespasser, that on Punnayya's 
e 


Subbarayudu (p in possession 
Subbara S Orn was also that of a 
trespasse at as neither Subbarayudu nor 
Pu aly ompleted possession for 12 years they 
c ot tack on one to the other and that the 
plaintiff claiming through the nearest reversioner 
is not barred. The contention for the respondents 
was that there was no break in possession so as 
to retest the properties in the original owners, 
that Punnayya and Subbarayudu cannot be 
treated as successive trespassers and that in any 


event the real owner having been out of 
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possession for over 12 years the suit was barred 
by limitation. The High Court following the 
decision of Mookerjee J. in Mohendra Nath v. 
Shamsunnessa, 21 Cal LJ 157 at p. 164 : (AIR 
1915 Cal 629 at p 633), held that time begins to 
ran against the last full owner if he himself was 
dispossessed and the operation of the law of 
limitation would not be arrested by the fac&that 
on his death he was succeeded by hi ; 
daughter or mother, as the cause of action cannot 
be prolonged by the mere transfer, SS It may 
be mentioned that as Mallaba Os given up 

OF a gift Art. 


possession to Punnayya “Oo 
142 of the Limitatio s clearly attracted. 


n Act 
The sons of Govi Orne from whom the 
appellant had ased the suit properties 
claimed t g allabattudu and since time 
began to & 


against him from 1887 when he 
dis inWed possession it did not cease to ran by 
t e fact of his death. In a suit to which that 
Article applies the plaintiff has to prove his 
possession within 12 years of his suit. Therefore, 
so long as the total period of the plaintiffs 
exclusion from possession is, at the date of the 
plaintiff's suit, for a period of 12 years or over, the 
fact that this exclusion was by different 


trespassers will not help the plaintiff provided 
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there was a continuity in the period of exclusion. 
That decision is not applicable to the facts of the 
case before us. This is a suit to which Art. 144 is 
attracted and the burden is on the defendant to 
establish that he was in adverse possession for 12 
years before the date of suit and for computation 
of this period he can avail of the adverse 
possession of any person or persons through 
whom he claims but not the adverse rot 


of independent trespassers. 


10. This view has not be ted from 


in any case. At any rate none iy ought to our 
wW 


notice where it has not RO ed. Apart from 
that what we are concerned With is the language 


used by the legisl n the third column of 
Art.144. The st point of limitation there 
stated is e when the possession of the 
defendąnif bä omes adverse to the plaintiff. The 
wor Ge ndant" is defined in S. 2(4) of the 
en Act thus: 'defendant' includes any 
person from or through whom a defendant 
derives his liability to be sued. No doubt, this is 
an inclusive definition but the gist of it is the 
existence of a jural relationship between different 
persons. There can be no jural relationship 


between two independent trespassers. Therefore, 


where a defendant in possession of property is 
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sued by a person who has title to it but is out of 
possession what he has to show in defence is that 
he or anyone through whom he claims has been 
in possession for more than the statutory period. 
An independent trespasser not being such a 
person the defendant is not entitled to tack on the 
previous possession of that person to his own 
possession. In our opinion, therefore,q the 


respondents’ suit is within time and h n 


rightly decreed by the courts below. dismiss 


this appeal with costs. `O 
Oni Sakina, 


In S.M. Karim v v9 
MANU/SC/0236/ a AIR 1964 SC 1254 the 


Hon'ble Apex Court eld that the alternative 


claim must be c made and proved, adverse 
possessio ne e adequate in continuity, in 
publicity Orie and a plea is required at the 
lea sRow when possession becomes adverse 
s the starting point on limitation against the 
party affected can be found. A mere suggestion in 
the relief clause that there was an uninterrupted 
possession for "several 12 years" or that the 
plaintiff had acquired "a possible title" was not 


enough to raise such a plea. Long possession is 


not necessarily adverse possession and prayer 
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clause is not a substitute for a plea. Relevant 
paras 3 to 5 of the said judgment read as follows: 
3. In this appeal, it has been stressed by the 
appellant that the findings clearly establish the 
benami nature of the transaction of 1914. This is, 
perhaps, true but the appellant cannot avail 
himself of it. The appellant's claim based upon 
the benami nature of the transaction cannot 
stand because S. 66 of the Code of Civil P e 
bars it. That section provides that no svt shall be 
maintained against any perso S. title 
under a purchase certified by, AOM on the 

(om on behalf of 


ground that the eNO 
the plaintiff or on f someone through 


behal 
whom the plaintiff . Formerly, the opening 


words were, no all be maintained against 
a certified So and the change was made to 
mee y the certified purchaser but any 
per on{c iming title under a purchase certified 
our The protection is thus available not 


only against the real purchaser but also against 


anyone claiming through him. In the present 
case, the appellant as plaintiff was hit by the 
section and the defendants were protected by it. 

4. It is contended that the case falls within the 
second sub-section under which a suit is possible 


at the instance of a third person who wishes to 
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proceed against the property, though ostensibly 
sold to the certified purchaser, on the ground that 
it is liable to satisfy a claim of such third person 
against the real owner. Reliance is placed upon 
the transfer by Syed Aulad Ali in favour of the 
appellant which is described as a claim by the 
transferee against the real owner. The words of 
the second sub-section refer to the clam of 


creditors and not to the claims of transfe “The 


latter are dealt with in first ee if the 


meaning sought to be placed on,t ond sub- 

section by the appellant were Oc the 

entire policy of the law w 

real purchaser making a transfer to another and 

the first sub-sectio become almost a dead 

letter. In our oo) uch a construction cannot 
e 


be accepted% 


to be barréd ander S. 66 of the Code. 


plaintiffs suit must be held 


5. N irernatve, it was contended before us 
t tHe title of Hakir Alam was extinguished by 
long and uninterrupted adverse possession of 
Syed Aulad Ali and after him of the plaintiff. The 
High Court did not accept this case. Such a case 
is, of course, open to a plaintiff to make if his 
possession is disturbed. If the possession of the 
real owner ripens into title under the Limitation 


Act and he is dispossessed, he can sue to obtain 
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possession, for he does not then rely on the 
benami nature of the transaction. But the 
alternative claim must be clearly made and 
proved. The High Court held that the plea of 
adverse possession was not raised in the suit and 
reversed the decision of the two courts below. The 
plea of adverse possession is raised here. Reliance 
is placed before us on Sukan v. Krishanan, ILR 
32 Pat 353 and Sri Bhagwan Singh and v. 
Ram Basi Kuer and others, 
MANU/BH/0054/1957 : AIR wey 157 to 
submit that such a a is NO cory and 


alternatively, that if a ple uired, what can 


be considered a proper De ut these two cases 


can hardly help a ellant. No doubt, the 


plaint sets out t 
Syed Aula NG Neem in the name of his son-in- 
law Hakir Ali continued in possession of the 


pro en but it does not say that this possession 


that after the purchase by 


any time adverse to that of the certified 
purchaser. Hakir Alam was the son-in-law of 
Syed Aulad Ali and was living with him. There is 
no suggestion that Syed Aulad Ali ever asserted 
any hostile title against him or that a dispute with 
regard to ownership and possession had ever 
arisen. Adverse possession must be adequate in 


continuity, in publicity and extent and a plea is 
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required at the least to show when possession 
becomes adverse so that the starting point of 
limitation against the party affected can be found. 
There is no evidence here when possession 
became adverse, if it at all did, and a mere 
suggestion in the relief clause that there was an 
uninterrupted possession for "several 12 years" or 
that the plaintiff had acquired "an absoluteatitle" 
was not enough to raise such a ple g 
possession is not necessarily adverse Possession 
and the prayer clause is not sei for a 


plea. The cited cases need "VO 
because each case must NO mined upon the 
nt 


allegations in the plai 


considered, 


that case. It is 
sufficient to point 


Kesho Prasad, PR/0042/1940 : AIR 1940 


alternativ 


se based on possession after 


PC 202 . al Committee did not accept an 


pur hege ithout a proper plea. 


In B. Leelavathi v. Honnamma and another, 
MANU/SC/0365/2005 : (2005) 11 SCC 115 the 
Hon'ble Supreme Court has held that the adverse 
possession is a question of fact which has to be 
specifically pleaded and proved and in the 
absence of any plea of adverse possession, 


framing of an issue and adducing evidence it 
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would not be held that the plaintiffs had perfected 
towards the title by way of adverse possession. 
Para 11 of the judgment read as follows: 11. Plea 
of adverse possession had been taken vaguely in 
the plaint. No categorical stand on this point was 
taken in the plaint. No issue had been framed and 
seemingly the same was not insisted upon by the 
plaintiff-respondent. Adverse possession @s a 
question of fact which has to be sp ly 
pleaded and proved. No evidence was adduced by 
the plaintiff-respondent with r No Si 
possession. Honnamma, the oye in her own 


statement did not say DQ e is in adverse 
possession of the perty. We fail to 


understand as to a. High Court, in the 


of adverse possession, 


absence of an 
framing of e oO evidence led on the point, 


could ho at the plaintiff-respondent had 
ae title by way of adverse possession. 


In Dharamarajan & Ors. v. Valliammal & Ors., 
MANU/SC/8194/2007 : 2008 (2) SCC 741 : 
(AIR 2008 SC 850) the Hon'ble Supreme Court 
has held that in a claim of adverse possession 
openness and adverse nature of the possession 
has to be proved against the owner of the property 


in question. Relevant para 11 of the said 
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judgment reads as follows: 11. In our opinion 
none of these questions could be said to be either 
question of law or a substantial question of law 
arising out of the pleadings of the parties. The 
first referred question of law could not and did not 
arise for the simple reason that the plea of 
adverse possession has been rightly found 
against the plaintiff. Karupayee Ammal's 
possession, even if presumed to be in d 
possession in law, could not be said to ge adverse 
possession as throughout it eh of the 


appellant Dharmarajan that QF 
possession and that she 


a permissive 


itted to stay on 
the land belonging to A embers of the Iyer 


family. Secondly < nowhere come as to 


against whom -o possession adverse. Was it 
adverse a Government or against the 
Iyer cane order to substantiate the plea of 
adver ssession, the possession has to be 
o d adverse to the owner of the property in 
question. The evidence did not show this 
openness and adverse nature because it is not 
even certain as to against whom the adverse 
possession was pleaded on the part of Karupayee 
Ammal. Further even the legal relationship of 


Doraiswamy and Karupayee Ammal is not 


pleaded or proved. All that is pleaded is that after 
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Karupayee Ammal's demise Doraiswamy as her 
foster son continued in the thatched shed 
allegedly constructed by Karupayee Ammal. 
There was no question of the tacking of 
possession as there is ample evidence on record 
to suggest that Doraiswamy also was in the 
service of Iyer family and that he was permitted 
to stay after Karupayee Ammal. Further hisqlegal 
heirship was also not decisively proved’ o 


not, therefore, see as to how the first substantial 


question of law came to be fra WS is apart 
from the fact that ultimately Ha ourt has not 
granted the relief to the r Von on the basis 
of the finding of this y Von the other hand 


the High Court ha into entirely different 


consideration on reappreciation of 
evidence. KC and third questions are not 
the A of law at all. They are regarding 
appreeiation of evidence. The fourth question is 
r ng the admissibility of Exhibit A8. In our 
opinion there is no question of admissibility as 
the High Court has found that Exhibit A8 was not 
admissible in evidence since the Tehsildar who 
had issued that certificate was not examined. 
Therefore, there will be no question of 


admissibility since the document itself was not 


proved. Again the finding of the High Court goes 
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against the respondent herein. Even the fifth 
question was a clear cut question of fact and was, 


therefore, impermissible in the Second Appeal. 


In A.S. Vidyasagar v. S. Karunanandam : 1995 
Supp (4) SCC 570 the Hon'ble Supreme Court 
has held that permissive possession is not 


adverse possession and can be terminated at any 


time by the rightful owner. Relevant para e 
judgment reads as follows: 5. Adverse possession 
is sought to be established ongt Co 
that Kanthimathi got possessi YY. premises 

(OF in 1948, the 


as a licensee and on sO 
appellant who was 4 years of age, must be 


Or, trespasser. And if he 


presumed to have b 

had remained upp for 12 years, the title 
stood perfe in any case, a suit to recovery 
of rossesf@ oul by then be time barred. We 


are ni to appreciate this line of reasoning for 
CB to us that there is no occasion to term 


the possession of Kanthimathi as that of a 
licensee. The possession was permissive in her 
hands and remained permissive in the hands of 
the appellant on his birth, as well as in the hands 
of his father living then with Kanthimathi. There 
was no occasion for any such licence to have been 


terminated. For the view we are taking there was 
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no licence at all. Permissible possession of the 
appellant could rightfully be terminated at any 
moment by the rightful owners. The present 
contesting respondents thus had a right to 
institute the suit for possession against the 
appellant. No oral evidence has been referred to 
us which would go to support the plea of 
openness, hostility and notoriety which would go 
to establish adverse possession. On the ; 
the Municipal Tax receipts, Exts. B3Q and 40, 
even though suggestedly reflecti nt made 
by the appellant, were i name of 
Kuppuswami, the rightf r. This negates 
the assertion that at any stage did the appellant 
assert a hostile ti (O 


en by examining the 


evidence, at oe we come to the same view 
as that of. g 


Court. The plea of adverse 


possessio s also fails. As a result fails this 
ap aif A ordingly, we dismiss the appeal, but 
ho any order as to costs. 


In Goswami Shri Mahalaxmi Vahuji v. Shah 
Ranchhoddas Kalidas, MANU/SC/0466/ 1969 : 
AIR 1970 SC 2025 the Hon'ble Supreme Court 
held that a party cannot be allowed to set up a 
case wholly inconsistent with that pleaded in its 


written statement. Relevant para 8 of the said 
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judgment reads as follows: 8. We may now 
proceed to examine the material on record for 
finding out 'the true character of the suit 
properties viz. whether they are properties of a 
public trust arising from their dedication of those 
properties in favour of the deity Shree 
Gokulnathji or whether the deity as well as the 
suit properties are the private properti of 
Goswami Maharaj. In her written state s 
noticed, earlier, the 1st defendant t up the 
specific plea that the idol of Shree, SD ca is 

O. Vallabh 


Cult does not permit any ication in favour of 


the private property of the M 


an idol and in fact there s no dedication in 
favour of that idol. phatically denied that 
the suit properti e the properties of the deity 


Gokulnat NEN" this Court evidently because 
of the ,emforfaity of evidence adduced by the 


plai AN totally new plea was taken namely 


t several items of the suit properties had been 
dedicated to Gokulnathji but the deity being the 
family deity of the Maharaj, the resulting trust is 
only a private trust. In other words the plea taken 
in the written statement is that the suit properties 
were the private properties of the Maharaj and 
that there was no trust, private or public. But the 


case argued before this Court is a wholly different 
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one viz., the suit properties were partly the 
properties of a private trust and partly the private 
properties of the Maharaj. The 1st defendant 
cannot be permitted to take up a case which is 
wholly inconsistent with that pleaded. This 
belated attempt to bypass the evidence adduced 
appears to be more a manor than a genuine 
explanation of the documentary evidence 


adduced. It is amply proved that ev e 


Mathuranathji took over the mene, of the 


shrine, two sets of account b ve been 
maintained, one relating to Or. and 
expenses of the shrine a ther relating to 
that of the Maharaj. These*’account books and 
other documents s at presents and gifts 
used to be ma he deity as well as to the 
Maharaj. Oo were quite separate and 
distinct, Mak araj himself has been making gifts 
to t efty. He has been, at times utilising the 
fuiads) belonging to the deity and thereafter 
reimbursing the same. The account books which 
have been produced clearly go to show that the 
deity and the Maharaj were treated as two 
different and distinct legal entities. The evidence 
afforded by the account books is telltale. In the 
trial Court it was contended on behalf of the Ist 


defendant that none of the account books 
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produced relate exclusively to the affairs of the 
temple. They all record the transactions of the 
Maharaj, whether pertaining to his personal 
dealings or dealings in connection with the deity. 
This is an obviously untenable contention. That 
contention was given up in the High Court. In the 
High Court it was urged that two sets of account 
books were kept, one relating to the incomeand 
expenditure of the deity and the othe e 
Maharaj so that the Maharaj could easily find out 
his financial commitments relati SS affairs 
of the deity. But in this Cou ; Narasaraju, 


learned Counsel for the bo nt realising the 
ention 


untenability of the co advanced in the 
Courts below prese or our consideration a 
totally new cas that is that Gokulnathji 
undoubte egal personality; in the past the 
aa been dedicated in favour of that 


deity; «those properties are the properties of a 


prwate trust of which the Maharaj was the 


trustee. On the basis of this newly evolved theory 
he wanted to explain away the effect of the 
evidence afforded by the account books and the 
documents. We are unable to accept this new 
plea. It runs counter to the case pleaded in the 
written statement. This is not a purely legal 


contention. The Ist defendant must have known 


A gift to legal fraternity - Sridhara Babu N Advocate 





582 


whether there was any dedication in favour of 
Shri Gokulnathji and whether any portion of the 
suit properties were the properties of a private 
trust. She and her adviser's must have known at 
all relevant times the true nature of the accounts 
maintained. Mr. Narasaraju is not right in his 
contention that the plea taken by him in this 


Court is a purely legal plea. It essentially relates 


to questions of fact. Hence we infor r. 


Narasaraju that we will not a’ plea in 


question. `O 


In P. Periasami v. P. ambi & Ors., 
MANU/SC/0821/1995 : 1995 (6) SCC 523 it 
was said: When he plea of adverse 


possession is p d, inherent in the plea is 


that me was the owner of the property. 


e 
In An Lal v. Mirza Abdul Gaffar 

SC/1039/1996 : (1996) 1 SCC 639 : 
(AIR 1996 SC 910), the Court said: As regards 
the first plea, it is inconsistent with the second 
plea. Having come into possession under the 
agreement, he must disclaim his right thereunder 
and plead and prove assertion of his independent 
hostile adverse possession to the knowledge of the 


transferor or his successor in title or interest and 
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that the latter had acquiesced to his illegal 
possession during the entire period of 12 years, 
i.e., up to completing the period his title by 


prescription nec vi, nec clam, nec precario. 


In Karnataka Board of Wakf v. Government of 
India & others MANU/SC/0377/2004 : (2004) 
10 SCC 779, the Court held that whenever the 


plea of adverse possession is projected, t 


therein is that someone else is the Nod of the 


property. In para 12 it said: The pl title and 
adverse possession are mut 
and the latter does not b 
former is renounced. æ.. As we have already 
found, the respon tained title under the 
provisions of th ient Monuments Act. The 
element of th¢ r NGPsPondent s possession of the suit 
propneri on exclusion of the appellant with the 
uf ® possess it is not specifically pleaded 
P. a So are the aspects of earlier title of 
the appellant or the point of time of disposition. 
Consequently, the alternative plea of adverse 


possession by the respondent is unsustainable. 


Apex Court in Parsinni & another v. Sukhi 
(MANU/SC/0575/1993 : 1993 SCW 3606) laid 


down the following three requisites for satisfying 
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the claim based on adverse possession: 5. The 
appellants claimed adverse possession. The 
burden undoubtedly lies on them to plead and 
prove that they remained in possession in their 
own right adverse to the 
respondents.....Possession is prima facie evidence 
of title. Party claiming adverse possession must 


prove that his possession mast be "nec va nec 


clam, nec precario" i.e. peaceful, op d 


continuous. The possession must be sy. in 


continuity, in publicity and in Ao ow that 
their possession is adverse to Y e owner. 


LAWFUL P ION CANNOT BE 
ESTABLIS, THOUT THE CONCOMITANT 
EXISTEN OF LAWFUL RELATIONSHIP 
BE WEEN THE LANDLORD AND THE TENANT 


M.C. Chockalingam and others v. V. 
Manickavasagam and others, MANU/SC/0338 
/ 1973 : [1974] 2 SCR 143 

While considering the scope of lawful possession, 
held "The fact that after expiry of the lease the 
tenant will be able to continue in possession of 


the property by resisting a suit for eviction, does 
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not establish a case in law to answer the 
requirement of lawful possession of the property 
within the meaning of Rule 13. Lawful possession 
cannot be established without the concomitant 
existence of lawful relationship between the 
landlord and the tenant. This relationship cannot 
be established against the consent of the landlord 
unless, however, in view of a special law, his 
consent becomes irrelevant. Lawful poss is 
not litigious possession and must ve some 
foundation in a legal right to posse Won 
which cannot be equated xO. porary right 
e 


to enforce recovery of t rty in case a 
person is wrongfully or forcibly dispossessed from 
it. This Court in eshwant Singh's case 
MANU/SC/042 : [1968]2SCR203 had not 


case was 


to conside er juridical possession in that 
ee possession. We are clearly of 


ed by law against wrongful dispossession 


p 


but cannot per se always be equated with lawful 


vo at juridical possession is possession 


possession." 
Krishna Kishore Firm v. The Government of 


A.P., MANU/SC/0412/1990 : AIR 1990 SC 
2292 
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"The one pertains to dispute in which possession 
may be conterminous with physical or de facto 
control, only, whereas the domain of other is 
control with some legal basis. The former may be 
uncertain in character and may even be without 
any basis or interest but the latter is founded on 
some rule, sanction or excuse. Dictionary 
‘litigious’ means "disputed" or "disputable" or 
"marked by intention to quarrel", g 
controversy", "relating to or marked by4itigation", 
"that which is the subject of laws > 
the other hand is defined as, " x 

oe held - "Same 


awful on 
arranted or 


authorised by the law." I 


though about Be béen brought out by 
x 


Pollock and Wrigh plaining that "Lawful 


Possession" me Gee possession which is 
also right SS least excusable. Thus that 
which is ricter legal may yet be lawful. It 
shoul Ne be forbidden by law. In fact legal is 
aSs6ciated with provisions in the Act, rules etc., 
whereas lawful visualises all that is not illegal 
against law or even permissible. Lawful is wider 
in connotation than legal." It was further held 

from conduct of lessor the tenant's 
possession may stand converted into lawful. The 


other may be where lessor may not agree to renew 


the lease nor he may acquiesce in his 
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continuance. Such a lessee cannot claim any 
right or interest. His possession is neither legal 
nor lawful. Such was the Chockatingam's case 
(supra). The Court held that continuance of 
lessee's possession after expiry of period of lease 
was not lawful for purposes for renewal of licence 


under Madras Cinema Regulation Act 1955 
obviously because lessee was left with no interest 
which could furnish any excuse or gren 
colour of being legal." © 


Shanti Prasad Devi and Anr. NO ar Mahto 
and Ors. MANU/SC/040 : (2005) 5 SCC 
543 wherein this Court,” while interpreting 
Section 116 of the er of Property Act, 1882 
with regard to 1 licability and the effect of 


"holding o ae d that it is necessary to obtain 


assent ¿of andlord for continuation of lease 
afte D expiry of lease period and mere 
AAP Scc of rent by the lessor, in absence of 


agreement to the contrary, for subsequent 


months where lessee continues to occupy lease 
premises cannot be said to be conduct signifying 
assent on its part. The relevant paras 18 and 19 
of the case are extracted below: 18. We fully agree 
with the High Court and the first appellate court 


below that on expiry of period of lease, mere 
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acceptance of rent for the subsequent months in 
which the lessee continued to occupy the lease 
premises cannot be said to be a conduct 
signifying "assent" to the continuance of the lease 
even after expiry of lease period. To the legal 
notice seeking renewal of lease, the lessor gave no 
reply. The agreement of renewal contained in 
Clause (7) read with Clause (9) required fulfilment 
of two conditions: first, the exercise of of 
renewal by the lessee before the expiry*ef original 
period of lease and second, fixatio Y. and 
conditions for the renewed O, lease by 
mutual consent and in ay erer through 
k 


the mediation of local hia or panchas of the 


village. The meth wal Clauses (7) and (9) 
ease 


in the agreeme 
expressio “é xO to the contrary" used in 
Section, 1 Ò he Transfer of Property Act. Under 


the afe Nia clauses option to seek renewal was 


clearly fell within the 


t ercised before expiry of the lease and on 
specified conditions. ....19. The lessor in the 
present case had neither expressly nor impliedly 
agreed for renewal. The renewal as provided in the 
original contract was required to be obtained by 
following a specified procedure i.e. on mutually 
agreed terms or in the alternative through the 


mediation of Mukhias and Panchas. In the 
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instant case, there is a renewal Clause in the 
contract prescribing a particular period and mode 
of renewal which was "an agreement to the 
contrary" within the meaning of Section 116 of 
the Transfer of Property Act. In the face of specific 
Clauses (7) and (9) for seeking renewal there 
could be no implied renewal by "holding over" on 
mere acceptance of the rent offered by the legsee. 
In the instant case, option of rene 
exercised not in accordance with théterms of 
nay lease. 


renewal Clause that is before t 


It was exercised after “2 ase and the 


lessee continued to omen) and occupation 
of the leased premi The rent offered was 


accepted by the le O the period the lessee 
overstayed on Pe premises. The lessee, in 
the above çi ances, could not claim that he 
was taar as a lessee within the meaning 


of A 16 of the Transfer of Property Act. 


POSSESSION AND ADVERSE POSSESSION 


Historical background 
State of Haryana vs. Mukesh Kumar and Ors.: 
MANU/SC/1147/2011 - AIR 2012 SC 559 (DB) 


- The concept of adverse possession was born in 
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England around 1275 and was initially created to 
allow a person to claim right of "seisin" from his 
ancestry. Many felt that the original law that 
relied on "seisin" was difficult to establish, and 
around 1623 a statue of limitations was put into 
place that allowed for a person in possession of 
property for twenty years or more to acquire title 
to that property. This early English doctrinewas 
designed to prevent legal disputes over y 
rights that were time consuming n The 


doctrine was also created to "NN 
land by forcing owners to moné 


waste of 
eir property 
or suffer the consequenc g title. 

31. The concept of adverse possession was 
subsequently adop the United States. The 
doctrine was ally important in early 


American Ae o cure the growing number of 
h 


e American version mirrored the 


title disp 
En iif Der, which is illustrated by most States 
adepting a twenty-year statue of limitations for 


adverse possession claims. As America has 


developed to the present date, property rights 
have become increasingly more important and 
land has become limited. As a result, the time 
period to acquire land by adverse possession has 
been reduced in some States to as little as five 


years, while in others, it has remained as long as 
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forty years. The United States has also changed 
the traditional doctrine by preventing the use of 
adverse possession against property held by a 
governmental entity. 

32. During the colonial period, prior to the 
enactment of the Bill of Rights, property was 
frequently taken by states from private land 
owners without compensation. Initially, 
undeveloped tracts of land were th st 
common type of property acquire& by the 
government, as they were for the 
installation of public road. the colonial 
system it was thought th Var from the road 
would, in a newly open oi always exceed 
the value of ne ON and. 


33. The e of adverse possession 


arose in a ere lands were vast particularly 
j rcs States of America and 


ation sparse in order to give quietus to 
t < e of the possessor and prevent fanciful 
claims from erupting. The concept of adverse 
possession exits to cure potential or actual 
defects in real estate titles by putting a statute of 
limitation on possible litigation over ownership 
and possession. A landowner could be secure in 
title to his land; otherwise, long-lost heirs of any 


former owner, possessor or lien holder of 
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centuries past could come forward with a legal 
claim on the property. Since independence of our 
country we have witnessed registered documents 
of title and more proper, if not perfect, entries of 
title in the government records. The situation 
having changed, the statute calls for a change. 

Court observations on Adverse possession:- 

1. People are often astonished to learn that a 
trespasser may take the title of a buildin d 


from the true owner in certain oN and 


such theft is even authorized N 
2. The theory of adverse tO i 


perceived by the general as a dishonest 
way to obtain title to.property. Property right 


ion is also 


advocates argue th arcs by landowners or 
negligence on O should never transfer 
their prop ts to a wrongdoer, who never 
paid DO a for such an interest. 
3. {s ernment itself may acquire land by 


adwér possession. Fairness dictates and 
commands that if the government can acquire 
title to private land through adverse possession, 
it should be able to lose title under the same 
circumstances. 

4. Court in S.M. Karim v. Mst. Bibi Sakina 
MANU/SC/0236/1964 : AIR 1964 SC 1254 


wherein this Court has laid down that the adverse 
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possession must be adequate in continuity, in 
publicity and extent and a plea is required at the 
least to show when possession becomes adverse. 
The Court also held that long possession is not 
necessarily adverse possession. 

5. Bhim Singh and Ors. v. Zile Singh and Ors. 
MANU/PH/0354/2006 : AIR 2006 P&H 195, 


wherein it was stated that no declaration can be 

sought by a Plaintiff with regard to the AE 

on the basis of adverse possession. 

6. In a democracy, governed by, Drow. the 

task of protecting life and eter the citizens 
a 


is entrusted to the re“? rtment of the 
government. In the instant case, the suit has been 


filed through Dern of Police, 


Gurgaon, seeki 


t of ownership by adverse 


possessio NO 
7. The sAN records of the State revealed that 


the idpdhed property stood in the name of the 

ants. It is unfortunate that the 
Superintendent of Police, a senior official of the 
Indian Police Service, made repeated attempts to 
grab the property of the true owner by filing 
repeated appeals before different forums claiming 
right of ownership by way of adverse possession. 
8. The citizens may lose faith in the entire police 


administration of the country that those 
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responsible for the safety and security of their life 
and property are on a spree of grabing the 
properties from the true owners in a clandestine 
manner. 

9. In a relatively recent case in P.T. 
Munichikkanna Reddy v. Revamma 
MANU/SC/7325/2007 : (2007) 6 SCC 59 - 
Adverse possession in one sense is based the 
theory or presumption that the ow s 
abandoned the property to the adverse(possessor 
on the acquiescence of the ow S hostile 
acts and claims of the perso Q i It 


follows that sound qualiti typical adverse 


possession lie in it Oy en, continuous and 


hostile. 

10. Efficacy of Q possession law in most 
jurisdictio ACaevends on strong limitation 
statutes Paa of which right to access the 
cou t &P es through efflux of time. As against 
bed) the paper-owner, in the context of 
adverse possession, there evolves a set of 
competing rights in favour of the adverse 
possessor who has, for a long period of time, 
cared for the land, developed it, as against the 
owner of the property who has ignored the 


property. Modern statutes of limitation operate, 


as a rule, not only to cut off one's right to bring 
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an action for the recovery of property that has 
been in the adverse possession of another for a 
specified time, but also to vest the possessor with 
title. The intention of such statutes is not to 
punish one who neglects to assert rights, but to 
protect those who have maintained the 
possession of property for the time specified by 
the statute under claim of right or colour of¢itle. 
11. A person pleading adverse possessio o 
equities in his favour since he is NY efeat 


the rights of the true owner. It "OQ 
plead and establish all fa 


o clearly 
ecessary to 
establish adverse possessi ugh we got this 
law of adverse possession from the British, it is 
important to note t (Oe days English Courts 
are taking a very; ive view towards the law of 
adverse eSsion. The English law was 


amended changed substantially to reflect 


t 


operty is a human right adopted by the 


ee wees, particularly in light of the view 


European Commission. 

12. The right to property is now considered to be 
not only constitutional or statutory right but also 
a human right. Human rights have already been 
considered in realm of individual rights such as 
right to health, right to livelihood, right to shelter 


and employment etc. But now human rights are 
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gaining a multi faceted dimension. Right to 
property is also considered very much a part of 
the new dimension. Therefore, even claim of 
adverse possession has to be read in that context. 
13. Hemaji Waghaji Jat v. Bhikhabhai 
Khengarbhai Harijan and Ors. 
MANU/SC/4083/2008 : (2009)16 SCC 517 - 
Before parting with this case, we de it 
appropriate to observe that the law of e 


possession which ousts an owner on Ne ie of 


inaction within limitation is oy 5 illogical 
and wholly disproportionate. as it exists 
is extremely harsh for e owner and a 


windfall for a on 4 n who had illegally 


taken possession < property of the true 


owner. The law not to benefit a person who 
in a clandeSti anner takes possession of the 
property e owner in contravention of law. 
Thi infsYostance would mean that the law gives 
s of approval to the illegal action or activities 
of a rank trespasser or who had wrongfully taken 
possession of the property of the true owner. 

We fail to comprehend why the law should 
place premium on dishonesty by legitimising 
possession of a rank trespasser and compelling 


the owner to lose his possession only because of 
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his inaction in taking back the possession within 
limitation. 

14. It is our bounden duty and obligation to 
ascertain the intention of the Parliament while 
interpreting the law. Law and Justice, more often 
than not, happily coincide only rarely we find 
serious conflict. The archaic law of adverse 
possession is one such. A serious re-l is 


absolutely imperative in the larger intere e 


people. 
15. Adverse possession allows sser - a 


person guilty of a tort, or even Q in the eyes 


of law - to gain legal titl d which he has 
illegally possessed le. rs. How 12 years of 


illegality can sudde converted to legal title 
is, logically and ly speaking, baffling. This 
outmoded ,I aC WSentially asks the judiciary to 
nal its or of approval upon conduct that the 
N dian citizen would find reprehensible. 

1 x doctrine of adverse possession has 
troubled a great many legal minds. We are clearly 
of the opinion that time has come for change. 

17. If the protectors of law become the grabbers 
of the property (land and building), then, people 


will be left with no protection and there would be 


a total anarchy in the entire country. 
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18. It is indeed a very disturbing and dangerous 
trend. In our considered view, it must be arrested 
without further loss of time in the larger public 
interest. No Government Department, Public 
Undertaking, and much less the Police 
Department should be permitted to perfect the 
title of the land or building by invoking the 
provisions of adverse possession and gral the 
property of its own citizens in the man at 
has been done in this case. 
19. In our considered view, th V urgent 
need for a fresh look of the enti NO on adverse 
possession. We recomm Union of India 


deliberate either tion of the law of 


to immediately Or and seriously 


adverse posses nd in the alternate to make 
suitable ents in the law of adverse 


possesşio 


Brigésh Kumar V/s Shardabai MANU/SC/ 
1448/ 2019 : (2019) 9 Supreme Court Cases 
369 wherein it was observed that a person 
pleading adverse possession has no equities in 
his favour as he is trying to defeat rights of true 
owner, therefore it is for him to clearly plead and 
establish all facts necessary to establish adverse 


possession. It was further observed in the 
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judgment that mere possession does not ripen 
into possessory title until possessor holds 
property adverse to title of true owner and the 
onus is on the claimant to establish (i) when and 
how he came into possession; (ii) nature of his 
possession; (iii) factum of possession known and 


hostile to other parties; and (iv) continuous 
possession over 12 years which was operand 
undisturbed. <=> 


Tribhuvanshankar Versus Amr Ou) SC 
/1169/2013 : 2014(1) Civ. C W. the Apex 
Court wherein it was obs (ond a suit for 
recovery of possession Ia person who is 
in adverse possessi s filed, the period of 
limitation for cting title by adverse 


eae to a grinding halt and such 


adverse p sion does not continue to run after 


S 


= suit irrespective of time spent in the 


Saroop Singh v. Banto and others MANU/SC/ 
1146/2005 : (2005) 8 SCC 330 has held that in 
the light of Article 65 of the Limitation Act, 1963, 
the plaintiffs have to prove their title and it is for 
the defendant to prove title by adverse possession 


and in terms of Article 65 of the Limitation Act, 
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1963 starting point of limitation does not 
commence from the date when the right of 
ownership arises to the plaintiffs, but commences 
from the date the defendant's possession 


becomes adverse. 


"Animus possidendi" is one of the ingredients of 
adverse possession. Unless the son 
possessing the land has a requisite ani e 
period for prescription does not comméace. As in 
the instant case, the Ho gorically 
states that his possession is erse as that 
of true owner, the logical oe is that he did 
not have the requisite Cae Mohd. Mohd. 
Ali v. Jagadish aX ANU/SC/0785/2003 : 


(2004) 1 SCC 278) 


M. ee and others MANU/SC/ 
70 007 : (2007) 3 SCC 114 and it has been 


h under:- "7. The change in the position in 


law as regards the burden of proof as was 
obtaining in the Limitation Act, 1908 vis-a-vis the 
Limitation Act, 1963 is evident. Whereas in terms 
of Articles 142 and 144 of the old Limitation Act, 
the plaintiff was bound to prove his title as also 
possession within twelve years preceding the date 


of institution of the suit under the Limitation Act, 


A gift to legal fraternity - Sridhara Babu N Advocate 





601 


1963, once the plaintiff proves his title, the 
burden shifts to the defendant to establish that 


he has perfected his title by adverse possession." 


Maharaja Srischandra Nandy and others v. 


Baijnath Jugal Kishore (Firm) 
MANU/PR/0010/1934 : AIR 1935 Privy 
Council 36, it has been held that the possegsion 
required must be adequate in cone 
publicity and in extent to show at it is 


possession adverse to the "O 


S.M. Karim v. Mst. Bi wo MANU/SC/ 
0236/1964 : AIR 19 Oy. On the Supreme 


Court has ruled AS . Adverse possession 
must be aday tinain in publicity and 
extent and 1S O onin at the least to show 
when poses ion becomes adverse so that the 
sta ing Npoint of limitation against the party 
he can be found...." 

Annasaheb Bapusaheb Patil and others v. 
Balwant alias Balasaheb Babusaheb Patil (dead) 
by Lrs. & heirs etc. MANU/SC/0172/1995 : 
AIR 1995 SC 895, the Supreme Court held as 
under:- "12. Article 65 of the Schedule to the 
Limitation Act, 1963 prescribes that for 
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possession of immovable property or any interest 
therein based on title, the limitation of 12 years 
begins to run from the date of the defendant's 
interest becomes adverse to the plaintiff. Adverse 
possession means a hostile assertion i.e. a 
possession which is expressly or impliedly in 
denial of title of the true owner. Under Article 65, 
burden is on the defendants to ove 
affirmatively. A person who bases his n 
adverse possession must show Se and 


unequivocal evidence i.e. pose’) 
to the real owner and mtr denial of his 
title to the property claim: eciding whether 


the acts, alleged by a persor’, constitute adverse 


s hostile 


possession, regard e had to the animus of 
the person doi 

ascertaine “es e facts and circumstances of 
each NS person who bases his title on 
adver ssession, therefore, must show by 
Cc nd unequivocal evidence i.e. possession 


was hostile to the real owner and amounted toa 


denial of his title to the property claimed." 


Karnataka Board of Wakf v. Government of 
India and others MANU/SC/0377/2004 
(2004) 10 SCC 779, the Supreme Court has held 


that person pleading adverse possession has no 
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equity in his favour. It runs as under:- "11. ... 
Adverse possession is a hostile possession by 
clearly asserting hostile title in denial of the title 
of the true owner. It is a well-settled principle that 
a party claiming adverse possession must prove 
that his possession is "nec vi, nec clam, nec 
precario", that is, peaceful, open and continuous. 
The possession must be adequate in continuity, 


in publicity and in extent to show th ir 


possession is adverse to the true NY. must 


start with a wrongful dispositi rightful 
owner and be actual, visible, KOW hostile 
and continued over the period. ... Plea 
of adverse possession is nof a pure question of 
law but a blended o act and law. Therefore, 
a person who clai adverse possession should 
show: (a) Ae date he came into possession, 
(b) what Ò he nature of his possession, (c) 
wh e factum of possession was known to 
t ther party, (d) how long his possession has 
continued, and (e) his possession was open and 
undisturbed. A person pleading adverse 
possession has no equities in his favour. Since he 
is trying to defeat the rights of the true owner, it 
is for him to clearly plead and establish all facts 


necessary to establish his adverse possession. 


A gift to legal fraternity - Sridhara Babu N Advocate 





604 


Kurella Naga Druva Vidya Bhaskara Rao v. 
Galla Jani Kamma alias Nacharamma 
MANU/SC /7914/2008 : 2008 AIR SCW 5682, 
the Supreme Court held that mere possession for 
some years by the party would not be sufficient to 
claim adverse possession. Paragraph 17 of the 
report states as under:- "17. The defendant 
claimed that he had perfected his title by adyerse 
possession by being in open, continu d 
hostile possession of the suit property fom 1957. 
He also produced some tax-recei ing that 
he has paid the taxes in regar e suit land. 
Some tax receipts also s at he paid the 


tax on behalf of someone elSe. After considering 


the oral and cook ry evidence, both the 
courts have mtr concurrent finding that the 
defendant establish adverse possession, 


and that possession for some years was not 


sufi cidni o claim adverse possession, unless 
s ssession was hostile possession, denying 
the title of the true owner. The courts have 
pointed out that if according to defendant, 
plaintiff was not the true owner, his possession 
hostile to plaintiff's title will not be sufficient and 
he had to show that his possession was also 
hostile to the title and possession of the true 


owner. After detailed analysis of the oral and 
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documentary evidence, the trial court and High 
Court also held that the appellant was only 
managing the properties on behalf of the plaintiff 


and his occupation was not hostile possession." 


Ravinder Kaur Grewal and Ors. vs. Manjit Kaur 
and Ors.: MANU/SC/1053/2019 - AIR 2019 SC 
3827 Possession is the root of title and iseright 
like the property. As ownership is also of t 
kinds of viz. sole ownership, ntingent 
ownership, corporeal ownershi S legal 
equitable ownership. Limit O hn or 
limited right to property iO enjoyed by a 
holder. What can be Don against is 


Rin holder. Possession 


limited to the N 


confers enforce ght under Section 6 of the 


kind of p 


act an e jure possession’, constructive 


sion is enjoyed viz. de facto i.e., 


Specific È . It has to be looked into what 


posSession, concurrent possession over a small 
portion of the property. In case the owner is in 
symbolic possession, there is no dispossession, 
there can be formal, exclusive or joint possession. 
The joint possessor/co-owner possession is not 
presumed to be adverse. Personal law also plays 


a role to construe nature of possession. 
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1. The statute does not define adverse possession, 
it is a common law concept, the period of which 
has been prescribed statutorily under the law of 
limitation Article 65 as 12 years. Law of limitation 
does not define the concept of adverse possession 
nor anywhere contains a provision that the 
Plaintiff cannot sue based on adverse possession. 
It only deals with limitation to sueqand 
extinguishment of rights. There may b e 
where a person who has mew e by 


virtue of adverse possession i t to be 


ousted or has been disposse y a forceful 


entry by the owner or «O her person, his 
right to obtain hey. an be resisted only 


when the person seeking to protect his 
possession, is 4 N show that he has also 
perfected S e by adverse possession for 
requisite fod against such a Plaintiff. 

2, &Nartice 64 also, suit can be filed based 
o possessory title. Law never intends a 
person who has perfected title to be deprived of 
filing suit under Article 65 to recover possession 
and to render him remediless. In case of 
infringement of any other right attracting any 
other Article such as in case the land is sold away 
by the owner after the extinguishment of his title, 


the suit can be filed by a person who has 
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perfected his title by adverse possession to 
question alienation and attempt of dispossession. 
3. Law of adverse possession does not qualify only 
a Defendant for the acquisition of title by way of 
adverse possession, it may be perfected by a 
person who is filing a suit. It only restricts a right 
of the owner to recover possession before the 
period of limitation fixed for the extinction ef his 
rights expires. Once right is extinguished er 
person acquires prescriptive right whieh cannot 
be defeated by re-entry yw) S 

subsequent acknowledgment Pe s rights. In 


a person whose 


ner or 


such a case suit can be 


right is sought to be defeate 

4. There is the AN on of title in favour of 

Plaintiff though oa gative conferral of right on 
h 


the right of an owner of the 


extinguish t 
property. ight ripened by prescription by his 
adver ossession is absolute and on 
d ession, he can sue based on 'title' as 
envisaged in the opening part under Article 65 of 
Act. Under Article 65, the suit can be filed based 
on the title for recovery of possession within 12 
years of the start of adverse possession, if any, set 
up by the Defendant. Otherwise right to recover 
possession based on the title is absolute 


irrespective of limitation in the absence of adverse 
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possession by the Defendant for 12 years. The 
possession as trespasser is not adverse nor long 
possession is synonym with adverse possession. 
5. In Article 65 in the opening part a suit "for 
possession of immovable property or any interest 
therein based on title" has been used. Expression 
"title" would include the title acquired by the 
Plaintiff by way of adverse possession. The tatle is 
perfected by adverse possession has bee n 
a catena of decisions. 

6. Section 27 of Limitation Act, vides for 
extinguishment of right on the of limitation 
fixed to institute a suit session of any 
property, the right to such property shall stand 
extinguished. The ç of adverse possession 
as evolved goes it on completion of period 
and exting ti nt of right confers the same 


right on possessor, which has been 


péesou to sue for possession would indicate that 


roi and not more than that. For a 


right has accrued to him in presenti to obtain it, 
not in future. Any property in Section 27 would 
include corporeal or incorporeal property. Article 
65 deals with immovable property. 

7. Possession is the root of title and is right like 
the property. As ownership is also of different 


kinds of viz. sole ownership, contingent 
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ownership, corporeal ownership, and legal 
equitable ownership. Limited ownership or 
limited right to property may be enjoyed by a 
holder. What can be prescribable against is 
limited to the rights of the holder. Possession 
confers enforceable right under Section 6 of the 
Specific Relief Act. It has to be looked into what 
kind of possession is enjoyed viz. de factai.e., 
actual, ‘de jure possession’, con e 
possession, concurrent possession q: small 


portion of the property. In cas ner is in 


symbolic possession, there is AON 


there can be formal, aN oint possession. 
The joint possessor/co-own€r possession is not 


presumed to be ady ersonal law also plays 
a role to const re of possession. 

8. The adyeRse Possession requires all the three 
classic re ments to co-exist at the same time, 
na el c-vi i.e. adequate in continuity, nec- 
ht adequate in publicity and nec-precario 
i.e. adverse to a competitor, in denial of title and 
his knowledge. Visible, notorious and peaceful so 
that if the owner does not take care to know 
notorious facts, knowledge is attributed to him on 
the basis that but for due diligence he would have 


known it. Adverse possession cannot be decreed 


on a title which is not pleaded. Animus 
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possidendi under hostile colour of title is 
required. Trespasser's long possession is not 
synonym with adverse possession. Trespasser's 
possession is construed to be on behalf of the 
owner, the casual user does not constitute 
adverse possession. The owner can take 
possession from a trespasser at any point in time. 
Possessor looks after the property, protects and 
in case of agricultural property by and e 


concept is that actual tiller should o the land 
who works by dint of his hard 1 Y makes 
the land cultivable. The legi O in various 
States confers rights rnin 


9. Adverse possession ig heritable and there can 


be tacking of —— session by two or more 


persons as the ri transmissible one. In our 
opinion, it,c a perfected right which cannot 
be defeat n re-entry except as provided in 
Arti Io Bs itself. Tacking is based on the 
Keen of certain conditions, tacking maybe 
by possession by the purchaser, legatee or 
assignee, etc. so as to constitute continuity of 
possession, that person must be claiming 
through whom it is sought to be tacked, and 
would depend on the identity of the same 
property under the same right. Two distinct 


trespassers cannot tack their possession to 
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constitute conferral of right by adverse 
possession for the prescribed period. 

10. A person in possession cannot be ousted by 
another person except by due procedure of law 
and once 12 years' period of adverse possession 
is over, even owner's right to eject him is lost and 
the possessory owner acquires right, title and 
interest possessed by the outgoing person /@wner 
as the case may be against whom s 


prescribed. In our opinion, Me; is that 


once the right, title or interest we ifed it can 
1 


be used as a sword by the T 
shield by the Defendant O en of Article 65 
of the Act and any Wes who has perfected title 


as wellasa 


sion, can file a suit for 


by way of adverse x 


restoration of po on in case of dispossession. 
In case of, @i§pOssession by another person by 
taking la his hand a possessory suit can be 
maintain under Article 64, even before the 
ripening of title by way of adverse possession. By 
perfection of title on extinguishment of the 
owner's title, a person cannot be remediless. In 
case, he has been dispossessed by the owner after 
having lost the right by adverse possession, he 
can be evicted by the Plaintiff by taking the plea 
of adverse possession. Similarly, any other person 


who might have dispossessed the Plaintiff having 
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perfected title by way of adverse possession can 
also be evicted until and unless such other 
person has perfected title against such a Plaintiff 
by adverse possession. Similarly, under other 
Articles also in case of infringement of any of his 
rights, a Plaintiff who has perfected the title by 
adverse possession, can sue and maintain a suit. 
11. When law of adverse possession asyhas 
developed vis-a-vis to property dedi o 
public use is considered, Courts have een loath 
to confer the right by adverse p. S There 
are instances when suc NI oi are 
encroached upon and t Or of adverse 
possession is raised. I yo on the land 
reserved for publi y, it is desirable that 


rights should crue. The law of adverse 


onstrained to observe that it would 


possessio ayy cause harsh consequences, 
hence, we 


be isable that concerning such properties 
d ed to public cause, it is made clear in the 
statute of limitation that no rights can accrue by 
adverse possession. 

12. Resultantly, decisions of Gurudwara Sahab v. 
Gram Panchayat Village Sirthala and decision 
relying on it in State of Uttarakhand v. Mandir 
Shri Lakshmi Siddh Maharaj and Dharampal 
(dead) through LRs v. Punjab Wakf Board cannot 
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be said to be laying down the law correctly, thus 
they are hereby overruled. Plea of acquisition of 
title by adverse possession can be taken by 
Plaintiff under Article 65 of the Limitation Act and 
there is no bar under the Limitation Act, 1963 to 
sue on aforesaid basis in case of infringement of 


any rights of a Plaintiff. 


Constitution Bench in M Siddiq (D) h 
L.Rs v. Mahant Suresh Das eee Ors. 
MANU/SC/1538/2019 wherei een held 


that a plea of adverse moe A a on 
f 


the acceptance that "O the property 
vests in another, ag hom the claimant 


asserts possession O.. to the title of the 
other. The Cour as under: 
ea of adverse possession is 
acceptance that ownership of the 
pro ey ests in another against whom the 
clai t asserts a possession adverse to the title 
of the other. Possession is adverse in the sense 
that it is contrary to the acknowledged title in the 
other person against whom it is claimed. 
Evidently, therefore, the Plaintiffs in Suit 4 ought 
to be cognizant of the fact that any claim of 
adverse possession against the Hindus or the 


temple would amount to an acceptance of a title 
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in the latter. Dr Dhavan has submitted that this 
plea is a subsidiary or alternate plea upon which 
it is not necessary for the Plaintiffs to stand in the 
event that their main plea on title is held to be 
established on evidence. It becomes then 
necessary to assess as to whether the claim of 
adverse possession has been established. 

748. A person who sets up a plea of adyerse 
possession must establish both possessi h 
is peaceful, open and continuous - possession 
which meets the requirement of be ec vi nec 
claim and nec precario'. To su iate a plea of 
adverse possession, t racter of the 
possession must be adequaté in continuity and in 
the public because session has to be to the 
knowledge of th owner in order for it to be 
adverse. e“Wequirements have to be duly 
establish rst by adequate pleadings and 
sec dp leading sufficient evidence. Evidence, 
(GP settled, can only be adduced with 
reference to matters which are pleaded in a civil 
suit and in the absence of an adequate pleading, 
evidence by itself cannot supply the deficiency of 


a pleaded case. Reading paragraph 11(a), it 


becomes evident that beyond stating that the 


Muslims have been in long exclusive and 


continuous possession beginning from the time 
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when the Mosque was built and until it was 
desecrated, no factual basis has been furnished. 
This is not merely a matter of details or evidence. 
A plea of adverse possession seeks to defeat the 
rights of the true owner and the law is not readily 
accepting of such a case unless a clear and cogent 
basis has been made out in the pleadings and 
established in the evidence. 


752. In Supdt. and Remembrance al 


Affairs, West Bengal v. Anil Kumaf\ Bhunja, 
MANU/SC/0266/1979 : (197 C 274, 
Justice R S Sarkaria, speakin three judge 
Bench of this Court not the concept of 
possession is payeo Y enoyos both a 


right (the right to 
intention). The ed judge held: 13. It is 


impossible ~~ out a completely logical and 
precise, ition of "possession" uniformly 


applicablé&to all situations in the contexts of all 


and a fact (the real 


s tes. Dias and Hughes in their book on 
Jurisprudence say that if a topic ever suffered 
from too much theorising it is that of 
"possession". Much of this difficulty and 
confusion is (as pointed out in Salmond's 
Jurisprudence, 12th Edn., 1966) caused by the 
fact that possession is not purely a legal concept. 


"Possession", implies a right and a fact; the right 
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to enjoy annexed to the right of property and the 
fact of the real intention. It involves power of 
control and intent to control. 

In P Lakshmi Reddy v. L Lakshmi Reddy, 
MANU/SC/0083/1956 : 1957 SCR 195, Justice 
Jagannadhadas, speaking for a three judge 
Bench of this Court dwelt on the "classical 


requirement" of adverse possession: 4. Now, the 


ordinary classical requirement of e 


possession is that it should be nec €Q clam 


nec precario. (See Secretary of St India v. 
Debendra Lal Khan [MANU 72/1933 
(1933) LR 61 IA 78, 82]). 

must be adequate in cgntintity, in publicity and 
in extent to show KN s possession adverse to 


the competitor. 7...Consonant with this 


principle Soan of adverse 
possessiog p avour of a person implies that the 
persons in actual possession, at the time, with a 
n 10us hostile claim of exclusive title, to repel 
which, the true owner would then be in a position 
to maintain an action. It would follow that 
whatever may be the animus or intention of a 
person wanting to acquire title by adverse 
possession his adverse possession cannot 


commence until he obtains actual possession 


with the requisite animus. 
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In Karnataka Board of Wakf v. 
Government of India, MANU/SC/0377/2004 : 
(2004) 10 SCC 779, Justice S Rajendra Babu, 
speaking for a two judge Bench held that: 
11...Physical fact of exclusive possession and the 
animus possidendi to hold as owner in exclusion 
to the actual owner are the most impoxtant 
factors that are to be accounted in case is 
nature. Plea of adverse possession is fot a pure 
question of law but a blended o and law. 
Therefore, a person who OF s adverse 

wW 


possession should SNO hat date he 
came into possession, what was the nature of 


his possession, Or the factum of 


to the other party, (d) how 


possession was 


s open and undisturbed. 


long his poSges8ion has continued, and (e) his 
aes 


ingredients must be set up in the 


lahe and proved in evidence. There can be 
no proof sans pleadings and pleadings without 


evidence will not establish a case in law. 


In Annakili v. A  Vedanayagam, 
MANU/SC/8027/2007 : (2007) 14 SCC 308, 
Court emphasized that mere possession of land 


would not ripen into a possessory title. The 


A gift to legal fraternity - Sridhara Babu N Advocate 





618 


possessor must have animus possidendi and hold 
the land adverse to the title of the true owner. 
Moreover, he must continue in that capacity for 


the period prescribed under the Limitation Act. 


Tanaji vs. The State of Maharashtra and Ors.: 
2019 (6) ABR 558 - MANU/MH/2778/2019 - 
The law on the point of establishing a plea of 
adverse possession, is well settled. For n 
to plead and establish such a plea, the\pleadings 
necessarily have to demonstrate eo of time, 


erse to the 


when the possession ety 
original owner, the mow) the owner as to 
it 


such hostile assertion of t and the absence of 
any action by the o Oro the statutory period 
as contemplate rticle 65 of the Limitation 

plaintiff himself contends that he 
had ente pon the suit property, under the 
doc mn styled as "Eksalina Karar". Thus, the 
hf the plaintiff in the suit property was 
under an agreement, with the express permission 
of the defendants. This being so, any continuation 
of occupation by the plaintiff of the suit property, 
beyond the period of the "Eksalina Karar" could 
never be presumed to be hostile to the title of the 


defendants. The plea of adverse 


possession necessarily mandates the assertion of 
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an "Animus possidendi", and unless the person 
possessing the land has a requisite animus, the 
period for prescription does not commence. Itis a 
settled position of law that peaceful, open and 
continuous possession for whatever time, does 
not constitute an "Animus possidendi". In other 
words, mere physical fact of exclusive possession, 


is not enough. The "Animus possidendi" toyhold 


as owner in exclusion to the actual own is 


knowledge, is the most important @factor to 
establish a plea of we) ssession. 
Therefore, a person, who OF s adverse 


possession, should a ©) 
(a) Admit that he is not owner of the land in 


respect of which aims a declaration of 
ownership by w dverse possession; 

(b) admit t NER of the owner to the property to 
which ee a declaration of ownership by 
way o rse possession; 

( hat date he came into possession; 

(d) what was the nature of his possession; 

(e) whether such possession was on account of 
wrongful dispossession of the original owner; 

(f| whether such dispossession was actual, 
visible, exclusive; 


(g) whether the factum of dispossession was 


known to the rightful owner; 
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(h) whether there was any hostile assertion of title 
to the knowledge of the rightful owner; 

(i) the date of such hostile assertion and the 
continuity of the same throughout the statutory 
period, to the knowledge of the rightful owner; 

(j) the document which may demonstrate such 
hostile assertion, if there is any; 

(k) in case his possession relates to or stemsafrom 
agreement/document or is in the n of 


permissible user, there ought to be atdocument 


in writing who demonstrates his,cles adverse 


possession satisfying all OF redients as 
n 


required, as an oral PND aturally stand 
excluded, considering his €ntry was under a 


document or was p ible; 


These are som Oy ingredients necessary for 
raising “ee lishing a plea for adverse 


possessio 


Chatti Konati Rao and others Vs. Palle 
Venkata Subba Rao, MANU/SC/1033/2010 : 
(2010) 14 SCC 316: " 14. In view of the several 
authorities of this Court, few whereof have been 
referred above, what can safely be said that mere 
possession however long does not necessarily 
mean that it is adverse to the true owner. It 


means hostile possession which is expressly or 
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impliedly in denial of the title of the true owner 
and in order to constitute adverse possession the 
possession must be adequate in continuity, in 
publicity and in extent so as to show that it is 
adverse to the true owner. The possession must 
be open and hostile enough so that it is known by 
the parties interested in the property. The plaintiff 
is bound to prove his title as also possegsion 
within 12 years and once the plaintiff PE 


title, the burden shifts on the defendant to 


establish that he has perfected his j1 adverse 
possession. Claim by adverse °F sion has two 
e 


basic elements i.e. t ssion of the 
defendant should be adversé to the plaintiff and 
the defendant m ntinue to remain in 


possession for a iod of 12 years thereafter. 

15. AY possidendi as is well known a 
requisite A ient of adverse possession. Mere 
pos esÉio does not ripen into possessory title 
e holds property adverse to the title 
of the true owner for the said purpose. The person 
who claims adverse possession is required to 
establish the date on which he came in 
possession, nature of possession, the factum of 
possession, knowledge to the true owner, 


duration of possession and possession was open 


and undisturbed. A person pleading adverse 
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possession has no equities in his favour as he is 
trying to defeat the rights of the true owner and, 
hence, it is for him to clearly plead and establish 
all facts necessary to establish adverse 
possession. The courts always take unkind view 
towards statutes of limitation overriding property 


rights." 


Hon'ble Apex Court in a judgment rep n 
MANU/SC/1519/2017 : 2018 (1) GCC 574 
'Nanjegowda alias Gowda ( xy, legal 
representatives & Another rona 
Paragraph 19 of the sai ent is quoted 
hereunder: "19. In our_opinion, the stand taken 
by the defendants Gas inconsistent. They 


first set up a ple verse possession but it was 


did not 


enge this finding in the second 
ap ait ich became final. Even otherwise, the 
ho adverse possession was wholly 


misconceived and untenable. It is a settled law 


rightly A t proved. The defendants, however, 


that there can be no adverse possession among 
the members of one family for want of any animus 
among them over the land belonging to their 


family" 
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R. Chandevarappa & Others v. State of 
Karnataka & Others MANU/SC/0805/1995 : 
(1995) 6 SCC 309 are similar to the case at hand. 
In this case, court observed as under:- "The 
question then is whether the appellant has 
perfected his title by adverse possession. It is seen 
that a contention was raised before the Assistant 


Commissioner that the appellant ving 


remained in possession from 1968, he d 


his title by adverse possession. NY crucial 


facts to constitute adverse pos 

been pleaded. Admittedly the NO 
possession by a derivativ: oa the original 
grantee. It is seen on en grantee has no 


ave not 


nt came into 


right to alienate the herefore, having come 
into possession colour of title from original 
grantee, if thd appellant intends to plead adverse 
possessio against the State, he must disclaim 
his_ title “and plead his hostile claim to the 
k lẹdge of the State and that the State had not 
taken any action thereon within the prescribed 
period. Thereby, the appellant's possession would 
become adverse. No such stand was taken nor 
evidence has been adduced in this behalf. The 
counsel in fairness, despite his research, is 
unable to bring to our notice any such plea 


having been taken by the appellant." 
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In D.N. Venkatarayappa and Another v. State 
of Karnataka and Others 
MANU/SC/0766/1997 : (1997) 7 SCC 567 
court observed as under:- "Therefore, in the 
absence of crucial pleadings, which constitute 
adverse possession and evidence to show that the 
petitioners have been in continuo d 
uninterrupted possession of the lands in question 
claiming right, title and interest i D in 
question hostile to the right, ti Q interest of 
the original grantees, the pepiti 


that they have perfected tf 


possession." (Oo 


TITLE I QUIRED BY ADVERSE 
POSSESS, 


Caps v. Satyaprakash and Ors., 
ANU/ 


M SC/0043/2001 : 2001 (2) SCC 498, 
decided by a Coordinate Bench, the Plaintiff filed 
a suit for declaration of title on the ground of 
adverse possession and a permanent injunction. 
This Court considered the question, whether the 


Plaintiff had perfected his title by adverse 


1 Ravinder Kaur Grewal and Ors. vs. Manjit Kaur and Ors.: 
MANU/SC/1053/2019 - AIR 2019 SC 3827 


A gift to legal fraternity - Sridhara Babu N Advocate 





625 


possession. This Court has laid down that the law 
concerning adverse possession is well settled, a 
person claiming adverse possession has to prove 
three classic requirements i.e. nec - nec vi, nec 
clam and nec precario. The trial court, as well as 
the First Appellate Court, decreed the suit while 
the High Court dismissed it. This Court restored 
the decree passed by the trial court decreeing the 


Plaintiff suit based on adverse possess d 


observed: 6. The short question “SS, for 
t 


consideration in this appeal is: 


Court erred in holding that th 


ground that there wasan Order of a Tahsildar 
against him to deliv, session of the suit land 
to the auction ab ers. 

7. Th ith regard to perfecting title by 
adversę gos} ession is well settled. A person 
claimi le by adverse possession has to prove 
t eck" - nec vi, nec clam and nec precario. 
In other words, he must show that his possession 
is adequate in continuity in publicity and in 
extent. In S.M. Karim v. Bibi Sakina 
MANU/SC/0236/1964 : [1964] 6 SCR 780 
speaking for this Court Hidayatullah, J. (as he 
then was) observed thus: Adverse possession 


must be adequate in continuity, in publicity and 
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extent and a plea is required at the least to show 
when possession becomes adverse so that the 
starting point of limitation against the party 
affected can be found. 

14. In Sk. Mukbool Ali v. Sk. Wajed 
Hossein, (1876) 25 WR 249 the High Court held: 
Whatever the decree might have been, the 
Defendant's possession could not be considered 
as having ceased in consequences of tha e, 
unless he were actually dispossessed& The fact 
that there is a decree agains i oes not 
prevent the statute of limitatio running. 

15. In our view, t 
correctly laid down the law ii the aforementioned 
cases. 7 

17. From ove discussion, it follows 


under çh ge cannot be sustained. They are 


that the i and decree of the High Court 


acc set aside and the judgment and 
dêefeg'of the First Appellate Court confirming the 
judgment and decree of the trial court is restored. 
The appeal is accordingly allowed but in the 


circumstances of the case without costs. 


In Des Raj and Ors. v. Bhagat Ram (Dead) by 
Lrs. and Ors., MANU/SC/'7153/2007 : (2007) 9 
SCC 641, a suit filed by the Plaintiff for 
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declaration of title and also for a permanent 


injunction based on adverse possession. The 


Courts below decreed the suit of the Plaintiff on 
the ground of adverse possession. The same was 
affirmed by this Court. This Court considered the 
change brought about in the Act by Articles 64 
and 65 vis-a-vis to Articles 142 and 144. Issue 
No. 1 was framed whether the Plaintiff becemes 
the owner of the suit property by way o e 
possession? This Court has observed that a plea 
of adverse possession was indi ably be 
governed by Articles 64 and e Act. This 


Court has discussed the 


ndi. But the intention on the part of the 
Plaintiff to possess the properties in suit 
exclusively and not for and on behalf of other co- 
owners also is evident from the fact that the 
Defendants-Appellants themselves had earlier 
filed two suits. Such suits were filed for partition. 
In those suits the Defendants-Appellants claimed 


themselves to be co-owners of the Plaintiff. A bare 
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perusal of the judgments of the courts below 
clearly demonstrates that the Plaintiff had even 
therein asserted hostile title claiming ownership 
in himself. The claim of hostile title by the Plaintiff 
over the suit land, therefore, was, thus, known to 
the Appellants. They allowed the first suit to be 
dismissed in the year 1977. Another suit was filed 
in the year 1978 which again was dismissed in 
the year 1984. It may be true, as h n 
contended on behalf of the Appellantsgefore the 


courts below, that a co-owner ing about 
successive suits for gee e cause of 
nu 


action, therefor, would be 
it is equally well-settle goin oe of a suit 


ous one. But, 
does not stop runni imitation’. The very fact 


that the Defend V$ ite the purported ent 


tempt to possess the properties in Village 
Samleu and/or otherwise enjoy the usufruct 
thereof, clearly goes to show that even prior to 
institution of the said suit the Plaintiff- 
Respondent had been in hostile possession 


thereof. 


24. In any event the Plaintiff made his hostile 
declaration claiming title for the property at least 
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in his written statement in the suit filed in the 
year 1968. Thus, at least from 1968 onwards, the 
Plaintiff continued to exclusively possess the suit 
land with a knowledge of the Defendants- 


Appellants. 
26. Article 65 of the Limitation Act, 1963 


therefore, would in a case of this nature have its 
role to play, if not from 1953, but at leastefrom 
1968. If that be so, the finding of the Hi rt 


that the Respondent perfected his title adverse 


possession and ouster cannot, O d to be 
vitiated in law. 


28. We are also not oblivi recent decision 


Chettiar and Ors NU/SC/8567/2006 
(2006) 11 SCC erein it was held: (SCC p. 


of this Court in ee al v. R. Perumal 


606, para nerder to oust by way of adverse 
possessio e has to lead definite evidence to 
sho atto the hostile interest of the party that 
a n is holding possession and how that can 
be proved will depend on facts of each case. 

31. We, having regard to the peculiar facts 
obtaining in the case, are of the opinion that the 
Plaintiff-Respondent had _ established that he 
acquired title by ousting the _ Defendant- 
Appellants by declaring hostile title in himself 
which was to the knowledge of his co-sharers. 
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In Kshitish Chandra Bose v. Commissioner of 
Ranchi, MANU/SC/0364/1981 : (1981) 2 SCC 
103 a three-Judge Bench of this Court 
considered the question of adverse possession by 
a Plaintiff. The Plaintiff has filed a suit for 
declaration of title and recovery of possession 
based on Hukumnama and adverse possegsion 
for more than 30 years. The trial court 

the suit on both the grounds, 'title’ asQvell as of 
‘adverse possession’. The eR) eal was 


allowed by this Court. It has (yr ° 
s 


this Court that eee ion had been 
established by a consistent Course of conduct of 


bserved by 


the Plaintiff in the ee was hostile to 


the full knowled 
High Court not have interfered with the 


he municipality. Thus, the 


finding,a dverse possession and could not 
hav. ofred remand of the case to the Judicial 
C ssioner. The order of remand and the 
proceedings thereafter were quashed. This Court 
restored decree in favour of Plaintiff for 
declaration of title and recovery of possession and 
also for a permanent injunction, has dealt with 
the matter thus: 

2. The Plaintiff filed a suit for declaration of his 


title and recovery of possession and also a 
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permanent injunction restraining the Defendant 
municipality from disturbing the possession of 
the Plaintiff. It appears that prior to the suit, 
proceedings Under Section 145 were started 
between the parties in which the Magistrate 
found that the Plaintiff was not in possession but 
upheld the possession of the Defendant on the 
land until evicted in due course of law. 

3. In the suit the Plaintiff based his n 
respect of plot No. 1735, Ward No. 1¢9f Ranchi 


Municipality on the ground that acquired 


title to the land by virtue (OF ukumnama 
a 


granted to him by the NY r back as April 
17, 1912 which is Ex. 18. Apārt from the question 


m 1912 to 1957. 
10. Lastly, the High Court thought that as the 
land in question consisted of a portion of the tank 
or a land appurtenant thereto, adverse 
possession could not be proved. This view also 
seems to be wrong. If a person asserts a hostile 
title_even to a tank which as claimed by the 
municipality, belonged to it and despite the 
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hostile assertion of title no steps were taken by 
the owner, (namely, the municipality in this case), 
to evict the trespasser, his title by prescription 
would be complete after thirty years. 


In Nair Service Society Ltd. v. K.C. Alexander 
MANU/SC/0144/1968 : AIR 1968 SC 1165, the 
Plaintiff filed a suit claiming to be in possegsion 
for over 70 years. The Plaintiff claimed po n 
of the excess land from the society, itq Manager 
and Defendants Nos. 3 to 6. T x denied 
the rights of the Plaintiff to xO a suit for 
ejectment or its liabili compensation. 
Alternatively, the soci claimed the value of 
improvements. The < controversy decided by 
the High Court whether the Plaintiff can 


title. This 


maintain itWor possession without proof of 
Ò observed that in case the rightful 


ow. ngo not come forward within the period of 
ikon his right is lost, and the possessory 


owner acquires an absolute title. The Plaintiff was 
in de facto possession and was entitled to remain 
in possession and only the State could evict him. 
The State was not impleaded as a party in the 
case. The action of the society was a violent 
invasion of his possession and in the law, as it 


stands in India, the Plaintiff can maintain a 
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possessory suit under the provisions of the 
Specific Relief Act, 1963. The Plaintiff has 
asserted that he had perfected his title by 
"adverse possession" but he did not join the State 
in a suit to get a declaration. He may be said to 
have not rested the suit on the acquired title. The 
suit was thus limited to recovery of possession 
from one who had trespassed against hime The 
Court observed that for the Plaintiff to n 
suit based on adverse possess" was 


necessary to implead the mee 
the owner of the land as a were 


Plaintiff can maintain a 


ent i.e. 
the suit. A 
ed on adverse 
possession as he acquires hO title. The 
Court observed: 

(17) In our jud PANIS involves an incorrect 
approach to Or To express our meaning 


we mayb gii by reading 1907 AC 73 to discover 


if t seipie that possession is good against all 


b true owner has in any way been departed 
from. 1907 AC 73 reaffirmed the principle by 
stating quite clearly: 

It cannot be disputed that a person in possession 
of land in the assumed character of owner and 
exercising peaceably the ordinary rights of 
ownership has a perfectly good title against all the 
world but the rightful owner. And if the rightful 
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owner does not come forward and assert his title 
by the process of law within the period prescribed 
by the provisions of the statute of Limitation 
applicable to the case, his right is forever 
extinguished, and the possessory owner acquires 
an absolute title. 

Therefore, the Plaintiff who was peaceably in 
possession was entitled to remain in possegsion 
and only the State could evict him. The of 
the Society was a violent invasi of his 
possession and in the law, as i y, India 
the Plaintiff could maintain Ssessor suit 
under the provisions of t tific Relief Act in 
which title would be i Oa or a suit for 
possession within 1 s in which the question 
of title could be . As this was a suit of latter 


kind title e examined. But whose title? 


Admitted ither side could establish title. The 


a 


serted that he had perfected his title by 


(oi pleaded the statute of Limitation 


adverse possession. But as he did not join the 
State in his suit to get a declaration, he may be 
said to have not rested his case on an acquired 
title. His suit was thus limited to recovering 
possession from one who had trespassed against 
him. The enquiry thus narrows to this: did the 


Society have any title in itself, was it acting under 
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authority express or implied of the true owner or 
was it just pleading a title in a third party? To the 
first two questions we find no difficulty in 
furnishing an answer. It is clearly in the negative. 
So the only question is whether the Defendant 
could plead that the title was in the State? Since 
in every such case between trespassers the title 


must be outstanding in a third party a Defendant 


will be placed in a position of dominance’ s 


only to evict the prior trespasser andęsit pretty 
pleading that the title is in som N Erle 
J put it in Burling v. Read y. QB 904 

Oo some 


'parties might imagine ~O 
right by merely intruding upon land in the night, 


running up a h Or occupying it before 
morning’. This uP be subversive of the 
fundamen o@trine which was accepted always 
and was ep in 1907 AC 73. The law does 
not erefore, countenance the doctrine of 
s keepings'. 

(22) The cases of the Judicial Committee are not 
binding on us but we approve of the dictum in 
1907 AC 73. No subsequent case has been 
brought to our notice departing from that view. 
No doubt a great controversy exists over the two 
cases of (1849) 13 QB 945 and (1865) 1 QB 1 but 


it must be taken to be finally resolved by 1907 AC 
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73. A similar view has been consistently taken in 
India and the amendment of the Indian 
Limitation Act has given approval to the 
proposition accepted in 1907 AC 73 and may be 
taken to be declaratory of the law in India. We 


hold that the suit was maintainable. 


In Lallu Yashwant Singh (dead) by his degal 
representative v. Rao Jagdish Singh aco 

MANU/SC/0425/1967 : AIR 196 C 620, 
Court has observed that sg as 
possession is illegal. In Indi wW are not 
permitted to take forcib ssion. The law 
respect possession. The landlord has no right to 
re-enter by T ce or intimidation. He 


must have to pr nder the law and taking of 


the deci 


of Privy Council in Midnapur 


forcible ¢ XO n is illegal. The Court affirmed 


Zamindary Company Ltd. v. Naresh Narayan Roy 
PR/0054/1920 : AIR 1924 PC 144 and 


other decisions and held: 


In Midnapur Zamindary Company Limited v. 
Naresh Narayan Roy, MANU/PR/0054/1920 : 
51 Ind App 293 at p. 299 : (AIR 1924 PC 144 
at p. 147), the Privy Council observed: In India 


persons are not permitted to take forcible 
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possession; they must obtain such possession as 


they are entitled to through a Court. 


In K.K. Verma v. Naraindas C. Malkani (AIR 
1954 Bom 358 at p. 360) Chagla C.J., stated 
that the law in India was essentially different from 
the law in England. He observed: Under the 
Indian law the possession of a tenant whe has 


ceased to be a tenant is protected 


Although he may not have a right to tinue in 
possession after the terminatio NS vcsancy 
his possession is juridical and NO n is 

O 9 of the 


protected by statute. ~O 
Specific Relief Act a tenant Who has ceased to be 


a tenant may sue ossession against his 


landlord if t dlord deprives him of 
possessio O than in due course of law, 
but a mes who has been thrown out of 


pos edh cannot go to Court Under Section 9 
a 


a im possession against the true owner. 


In Yar Mohammad v. Lakshmi Das 
(MANU/UP/0001/1959 : AIR 1959 All 1 at p. 
4), the Full Bench of the Allahabad High Court 
observed: No question of title either of the Plaintiff 
or of the Defendant can be raised or gone into in 


that case (Under Section 9 of the Specific Relief 
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Act). The Plaintiff will be entitled to succeed 
without proving any title on which he can fall 
back upon and the Defendant cannot succeed 
even though he may be in a position to establish 
the best of all titles. The restoration of possession 
in such a suit is, however, always subject to a 
regular title suit and the person who has the real 


title or even the better title cannot, therefone, be 


prejudiced in any way by a decree in suc t. 


It will always be open to him to establish his title 
in a regular suit and to recover SP vcsion 
The High Court further obse W respects 

7%" support it. It 


possession even if there NO 
will not permit any person t6 take the law in his 


own hands and to sess a person in actual 
possession with ye ving recourse to a Court. 
No person allowed to become a Judge in 
his own O As observed by Edge C.J., in Wali 
Ahma Khan v. Ayodhya Kundu 

UP/0034/1891 : (1891) ILR 13 All. 537 at 
p. 556: The object of the Section was to drive the 
persons who wanted to eject a person into the 


proper Court and to prevent them from going with 


a high hand and ejecting such persons. 


In MHillava  Subbava v. Narayanappa, 
MANU/MH/0143/1911 : (1911) 13 Bom. LR 
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1200 it was observed: No doubt, the true owner 
of property is entitled to retain possession, even 
though he has obtained it from a trespasser by 
force or other unlawful means: Lillu v. Annaji, 
(1881) ILR 5 Bom. 387 and Bandu v. Naba, (1890) 
ILR 15 Bom 238. 

We are unable to appreciate how this decision 
assists the Respondent. It was not a suit der 
Section 9 of the Specific Relief Act. In (1 R 


5 Bom 387, it was recognised that "ifthere is a 


breach of the peace in atte i to take 


possession, that affords a ty for criminal 
S 


prosecution, and, if the O successful, for 
i for a restoration to 


possession Under § 9 of the Specific Relief 


Collector of Bfoa¢h, (1870) 7 Bom. HC AC 82." In 
(1890) ,I Bom 238 it was observed by 


Sar. en o ., as follows: 
rhein Legislature has, however, provided for 


the summary removal of anyone who 
dispossesses another, whether peaceably or 
otherwise than by due course of law; but subject 
to such provision there is no reason for holding 
that the rightful owner so dispossessing the other 
is a trespasser, and may not rely for the support 


of his possession on the title vested in him, as he 
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clearly may do by English law. This would also 
appear to be the view taken by West J., in (1881) 
ILR 5 Bom 387. 


In Somnath Berman v. Dr. S.P. Raju and Anr. 
MANU/SC/0399/1969 : AIR 1970 SC 846, 
Court has recognized the right of a person having 
possessory title to obtain a declaration that he 
was the owner of the land in a suit n 
injunction restraining the Defendant from 
interfering with his renin Gos has 


the Specific 


further observed that eee 
Relief Act, 1963 is in no "~Q sistent with the 


position that as against wrongdoer, prior 
possession of the 1 in an action of 
ejectment is su t title even if the suit is 
brought n six months after the act of 
disposses 3103 complained of and that the wrong- 
doe ot successfully resist the suit by 
s ing that the title and the right to possession 
vested in a third party. This Court has observed: 
In Narayana Row v. Dharmachar, 
MANU/TN/0088 /1902 : (1903) ILR 26 Mad 514 
a bench of the Madras High Court consisting of 
Bhashyam Ayyangar and Moore, JJ. held that 
possession is, under the Indian, as under the 


English law, good title against all but the true 
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owner. Section 9 of the Specific Relief Act is in no 
way inconsistent with the position that as against 
a wrongdoer, prior possession of the Plaintiff, in 
an action of ejectment, is sufficient title, even if 
the suit be brought more than six months after 
the act of dispossession complained of and that 
the wrong-doer cannot successfully resist the suit 
by showing that the title and right to possession 
are in a third person. The same view w 

by the Bombay High Court in ishnarao 
Yashwant v. Vasudev Apaji Ghoti 884) ILR 
8 Bom 871. That was also Oy aken by the 


Allahabad High couse Singh v. Ramji 
Das, MANU/UP/0015/1913™ ILR 36 All 51, Wali 


Ahmad Khan Q> Ahjudhia Kandu, 
MANU/UP/003 : (1891) ILR 13 All 537. In 
Subodh > ose v. Province of Bihar 
S 5/1950 : AIR 1950 Pat 222 the 
Pat a filth Court adhered to the view taken by 
t ras, Bombay and Allahabad High Courts. 


The contrary view taken by the Calcutta High 
Court in Debi Churn Boldo v. Issur Chunder 
Manjee, MANU/WB/0131/1882 : (1883) ILR 9 
Cal 39; Ertaza Hossein v. Bany Mistry, 
MANU/WB/0156/1882 : (1883) ILR 9 Cal 130, 
Purmeshur Chowdhry v. Brijo Lall Chowdhry, 
MANU/WB/0114/1889 : (1890) ILR 17 Cal 256 
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and Nisa Chand Gaita v. Kanchiram Bagani, 
MANU/WB/0277/1899 : (1899) ILR 26 Cal 579, 
in our opinion does not lay down the law 


correctly." 


In Padminibai v. Tangavva and Ors. MANU/SC 
/0385/1979 : AIR 1979 SC 1142, a suit was 
filed by the Plaintiff for recovery of possessien on 
the basis that her husband was in exclu d 


open possession of the suit lands adversely to the 


Defendant for a period exceeding,1 
possession was never interrup 

was held that he ac ey 
prescription. The suit ie thin 12 years of his 


ownership by 
death was within | ion. Thus, the Plaintiff 
was given the ney recover possession based 
on a as Tatya has acquired 
N possession. This Court has 
obs Naas: 

1! ya died on February 2, 1955. The 
Respondents, Tangava and Sundra Bai are the co 
widows of Tatya. They were co-Plaintiffs in the 
original suit. 

11. We have, therefore, no hesitation in holding 
in agreement with the courts below that Tatya 
had acquired title by remaining in exclusive and 


open possession of the suit lands adversely to 
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Padmini Bai for a period far exceeding 12 years, 
and this possession was never interrupted or 
disturbed. He had thus acquired ownership by 


prescriptions. 


In State of West Bengal v. The Dalhousie 
Institute Society MANU/SC/0447/1970 : AIR 
1970 SC 1778, this Court considere the 


question of adverse possession of D ie 


Institute Society based on invalid grat. It was 

held by this Court that title Sa by 

adverse possession based on AD grant and 

the right was given to th irrant/applicant to 

claim oe ourt held that a 
d 


person acquires Xt verse possession and 
observed: 
16. There i terial placed before us to show 
that the t has been made in the manner 
i law though as a fact a grant of the 
s been made in favour of the Institute. The 
evidence relied on by the Special Land Acquisition 
Judge and the High Court also clearly establishes 
that the Respondent has been in open, 
continuous and uninterrupted possession and 
enjoyment of the site for over 60 years. In this 
respect, the material documentary evidence 


referred to by the High Court clearly establishes 
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that the Respondent has been treated as owner of 
the site not only by the Corporation but also by 
the Government. The possession of the 
Respondent must have been on the basis of the 
grant made by the Government, which, no doubt, 
is invalid in law. As to what exactly is the legal 
effect of such possession has been considered by 
this Court in Collector of Bombay v. Municipal 
Corporation of the City’ of 
MANU/SC/0001/1951 : [1952] S 

follows: ...the position of 


Corporation and its predecess 


of a person having no leg 
holding possession of G lard under colour of an 


invalid grant of ow in perpetuity and free 


from rent for t rpose of a market. Such 
possessio ing referable to any legal title it 
was prim 1e adverse to the legal title of the 
Gov. ran t as owner of the land from the very 

eñt the predecessor in title of the 
Respondent Corporation took possession of the 
land under the invalid grant. This possession has 
continued openly, as of right and uninterruptedly 
for over 70 years and the Respondent Corporation 
has acquired the limited title to it and its 
predecessor in title had been prescribing for 


during all this period, that is to say, the right to 
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hold the land in perpetuity free from rent but only 
for the purposes of a market in terms of the 
Government Resolution of 1865.... 

17. The above extract establishes that a person in 
such possession clearly acquires title by adverse 
possession. In the case before us, there are 
concurrent findings recorded by the High Court 


and the Special Land Acquisition Judge i r 


of the Respondent on this point and we agree with 


those findings. è 


TITLE DECLARATION N, ON ADVERSE 
POSSESSION! < 


In Moham eh Nasib v. Swarup Chand 
Hukum and Anr. MANU/PR/0021/1947 
: AIR PC 76, Privy Council considered the 
q n of adverse possession by a Plaintiff. In 
the plaint, his case was based upon continuous, 
open, exclusive and undisturbed possession. He 
averred that he had acquired an indefeasible title 
to the suit property by adverse possession against 
the whole world. In 1928, he was surreptitiously 


dispossessed from the suit property. The question 


1 Ravinder Kaur Grewal and Ors. vs. Manjit Kaur and Ors.: 
MANU/SC/1053/2019 - AIR 2019 SC 3827 
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arose for consideration whether the Plaintiff 
remained in adverse possession for 12 years and 
whether it was adverse to the wakf. The Privy 
Council agreed with the findings of the High 
Court that the "Plaintiff" and his predecessors-in- 
interest had remained in possession of the suit 
property for more than 12 years before 1928 to 
acquire a title Under Section 28 of the Act ard the 
Plaintiff was not a mere trespasser. T rt 


further held that title by the adverse Possession 


can be established against wa rty also. 


The Privy Council observed: 2 at basis the 
i 


first question to be dy s whether the 
Plaintiff proved continuous,’open exclusive and 


o 
undisturbed posses O the property in suit for 
12 years and up; before 1928 when he was 
disposscssg being the relevant date Under 
Article “ON e Limitation Act. If that question 
is fe d in the affirmative then the further 
q ion arises whether such possession was 
adverse to the wakf. 

Their Lordships agree that this is the 
correct test to apply and, having examined the 
evidence, oral and documentary, they agree with 
the finding of the High Court that the Plaintiff and 


his predecessors-in-interest had been in 


possession of the suit property for more than 12 
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years prior to 1928 so as to acquire a title Under 
Section 28 of the Limitation Act. It is no doubt 
true, as the learned Subordinate Judge held, that 
the claim of a mere trespasser to title by adverse 
possession will be confined strictly to the property 
of which he has been in actual possession. But 
that principle has no application in the present 
case. The Plaintiff is not a mere trespasseg; he 
himself purchased the property for a la 

and Aberjan, upon whose possession@the claim 
ultimately rests, was put into fon by an 
order of the Court, whether or Zon ch order was 
rightly made. Apart oY their Lordships 
think that the character NO the possession 
established by the rel 


title even in a tr 


was adequate to found 


Thei ofdships feel no hesitation in 


agreeing the High Court that adverse 


i 


est has been proved for the requisite 


ae by the Plaintiff and his predecessors- 


period. 

The only question which then remains is 
whether such possession was adverse to the 
wakf. It is not disputed that in law a title by 
adverse possession can be established against 
wakf property, but it is clear that a trustee for a 


charity entering into possession of property 
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belonging to the charity cannot, whilst remaining 
a trustee, change the character of his possession, 
and assert that he is in possession as a beneficial 


owner. 


The question of perfecting title by adverse 
possession again came to be considered by the 
Privy Council in Gunga Govind Mundul andOrs. 
v. The Collector of the Twenty- r 
Pergunnahs and Ors. MANU/PR/0010/1867 : 
11 M.I.A. 212, it observed t e is an 


extinguishment of title by th f limitation. 
The practical effect is S on of the title of 
the owner in favour of G party in possession and 


this right is an e interest. The Privy 
Council has obs thus: 

4. The titl ste for dispossession of the lands 
belongs, ch a case, to the owner whose 
prope N upon; and if he suffers his 
ri be barred by the Law of Limitation, the 
practical effect is the extinction of his title in 
favour of the party in possession; see Sel. Rep., 
vol. vi., p. 139, cited in Macpherson, Code of Civil 
Procedure, p. 81 (3rd ed.). Now, in this case, the 
family represented by the Appellants is proved to 
have been upwards of thirty years in possession. 


The High Court has decided that the Prince's title 
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is barred, and the effect of that bar must operate 
in favour of the party in possession. 

Supposing that, on the extinction of the title of a 
person having a limited interest, a right to enter 
might arise in favour of a remainderman or a 
reversioner, the present case has no resemblance 
to that. 

8. It is of the utmost consequence in Indiaathat 
the security which long possession effort d 
not be weakened. Disputes are Ke; arising 


about boundaries and about wey of lands, 


charge one 


-- contiguous owners are TOF 
another with eee twelve years' 


peaceable and uninte ossession of lands, 
alleged to have bee i by encroachment on 
the adjoining oD an be proved, a purchaser 
may taken t title 


in safety; but, if the party out 
of possesgioh could set up a sixty years' law of 
limitation}merely by making common cause with 
a ctor, who could enjoy security against 
interruption? The true answer to such a 
contrivance is; the legal right of the Government 
is to its rent; the lands owned by others; as 
between private owners contesting inter see the 
title of the lands, the law has established a 


limitation of twelve years; after that time, it 


declares not simply that the remedy is barred, but 
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that that the title is extinct in favour of the 
possessor. The Government has no title to 
intervene in such contests, as its title to its rent 
in the nature of jumma is unaffected by transfer 
simply of proprietary right in the lands. The 
liability of the lands of Jumma is not affected by 
a transfer of proprietary right, whether such 
transfer is affected simply by transfer of titke, or 


less directly by adverse occupation and t of 


limitation. © 


In S.M. Karim v. Mst. Bibi ina MANU/SC/ 
0236/1964 : AIR 196 54, a question 
arose Under Section V Code of Civil 
Procedure, 1908 whi rias that no suit shall 
be maintained a ~N a certified purchaser. The 


possessio disturbed whether a Plaintiff can 


question e Wor consideration that in case 


tak ie Iternative plea that the title of the 
pésesom purchasing benami in court auction was 
extinguished by long and uninterrupted adverse 
possession of the real owner. If the possession of 
the real owner ripens into title under the Act and 
he is dispossessed, he can sue to obtain 
possession. This Court has held that in such a 
case it would be open for the Plaintiff to take such 


a plea but with full particulars so that the starting 
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point of limitation can be found. A mere 
suggestion in the relief Clause that there was an 
uninterrupted possession for several 12 years or 
that the Plaintiff had acquired an absolute title 
was not enough to raise such a plea. Long 
possession was not necessarily an adverse 
possession and the prayer Clause is not a 
substitute for a plea of adverse possession The 
opinion expressed is that Plaintiff can t a 


of adverse possession but with full wy 


The Court has observed: `O 


5. As an alternative, it w ended before us 
that the title of Hakir x am Was extinguished by 


long and uninter 
Syed Aulad Ali op er him of the Plaintiff. The 
High Cour a 


adverse possession of 


ccept this case. Such a case 
is, of KN open to a Plaintiff to make if his 
posse is disturbed. If the possession of the 
(as ripens into title under the Limitation 
Act and he is dispossessed, he can sue to obtain 
possession, for he does not then rely on the 
benami nature of the transaction. But the 
alternative claim must be clearly made and 
proved. The High Court held that the plea of 


adverse possession was not raised in the suit and 


reversed the decision of the two courts below. The 
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plea of adverse possession is raised here. Reliance 
is placed before us on Sukhan Das v. Krishanand, 
ILR 32 Pat 353 and Sri Bhagwan Singh v. Ram 
Basi Kuer MANU/BH/0054/1957 : AIR 1957 Pat 
157, to submit that such a plea is not necessary 
and alternatively, that if a plea is required, what 
can be considered a proper plea. But these two 
cases can hardly help the Appellant. No deubt, 
the plaint sets out the fact that after the p e 


by Syed Aulad Ali, benami in the name @f his son- 
in-law Hakir Alam, Syed Aulad Ala inued in 
possession of the property but i W 
this possession was at an Voi to that of 
the certified rec Aan was the son- 


not say that 


in-law of Syed Aula nd was living with him. 
There is no sug ion that Syed Aulad Ali ever 
asserted ile title against him or that a 
dispute, wi gard to ownership and possession 
ha ofer risen. Adverse possession must be 
a te in continuity, in publicity and extent 
and a plea is required at the least to show when 
possession becomes adverse so that the starting 
point of limitation against the party affected can 
be found. There is no evidence here when 
possession became adverse if it at all did, and a 
mere suggestion in the relief Clause that there 


was an uninterrupted possession for "several 12 


A gift to legal fraternity - Sridhara Babu N Advocate 





653 

years" or that the Plaintiff had acquired "an 
absolute title" was not enough to raise such a 
plea. Long possession is not necessarily adverse 
possession and the prayer Clause is not a 
substitute for a plea. The cited cases need hardly 
be considered because each case must be 
determined upon the allegations in the plaint in 
that case. It is sufficient to point out that in 
Bishun Dayal v. Kesho d 
MANU/PR/0042/1940 : AIR 1940 P@ 202 the 
Judicial Committee did not acc Svat 
case based on possession nega without 
a proper plea. O 


There is an acquié Or of title by adverse 
possession as O a person in the capacity 
of a Plaintifflganyalways use the plea in case any 
of his se infringed including in case of 
dis sfedion. In Mandal Revenue Officer v. 


a Venkaiah and Anr., 


MANU/SC/0026/2010 : (2010) 2 SCC 461 this 


Court has referred to the decision in State of 
Rajasthan v. Harphool Singh 
MANU/SC/0348/2000 : (2000) 5 SCC 652 in 
which the suit was filed by the Plaintiff based on 
acquisition of title by adverse possession. This 


Court has referred to other decisions also in 
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Annakili v. A. Vedanayagam 
MANU/SC/8027/2007 : (2007) 14 SCC 308 and 
P.T. Munichikkanna Reddy v. Revamma 
MANU/SC/7325/2007 : (2007) 6 SCC 59. It has 
been observed that there can be an acquisition of 
title by adverse possession. It has also been 
observed that adverse possession effectively shifts 
the title already distanced from the paper owner 
to the adverse possessor. Right thereby s 


in favour of the adverse possessor. This¢Court has 


considered the matter thus: State of 


Rajasthan cote Singh, 
MANU/SC/0348/2000 : SCC 652, this 


Court considered r% tion whether the 


Respondents had ired title by adverse 
possession over Si land situated at Nohar- 
Bhadra Nohar within the State of 
Rajastha e suit filed by the Respondent 
agai his threatened dispossession was decreed 
b trial court with the finding that he had 
acquired title by adverse possession. The first and 
second appeals preferred by the State 
Government were dismissed by the lower 
appellate court and the High Court respectively. 
This Court reversed the judgments and decrees of 
the courts below as also of the High Court and 


held that the Plaintiff-Respondent could not 
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substantiate his claim of perfection of title by 
adverse possession. Some of the observations 
made on the issue of acquisition of title by 
adverse possession which have bearing on this 
case are extracted below: (SCC p. 660, para 12) 
12. So far as the question of perfection of title by 
adverse possession and that too in respect of 
public property is concerned, the quegtion 
requires to be considered more serio 
effectively for the reason that it 

involves destruction of right/tit 

immovable property and confe 

party encroacher title w had none. The 
decision in P. Lakshmi Reddy v. L. Lakshmi 
Reddy MANU/SC/0 956: AIR 1957 SC 314, 
adverted to the inary classical requirement- 


that it sho nec vi, nec clam, nec precario- 


that is the Ww session required must be adequate 
inc n Ny, in publicity, and in extent to show 
eps possession adverse to the competitor. It 


was also observed therein that whatever may be 


the animus or intention of a person wanting to 
acquire title by adverse possession, his adverse 
possession cannot commence until he obtains 
actual possession with the required animus. 

50. Before concluding, we may notice two recent 


judgments in which law on the question of 
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acquisition of title by adverse possession has 
been considered and reiterated. In Annakili v. A. 
Vedanayagam, MANU/SC/8027/2007 : 2007 
(14) SCC 308, the Court observed as under: (SCC 
p. 316, para 24) 24. Claim by adverse possession 
has two elements: (1) the possession of the 
Defendant should become adverse to the Plaintiff; 
and (2) the Defendant must continue to remain in 


possession for a period of 12 years th r. 


Animus possidendi as is well known Ne Sane 


ingredient of adverse possessio i w a well- 
settled principle of law that A a of 
the land would not ripen å sessory title for 
the said purpose. Possessor must have animus 
possidendi and hol and adverse to the title 
the said purpose, not only 
animus posi 1 must be shown to exist, but 
the sam ust be shown to exist at the 
co cement of the possession. He must 
C e in the said capacity for the period 
prescribed under the Limitation Act. Mere long 
possession, it is trite, for a period of more than 12 
years without anything more does not ripen into 
a title. 
51. In P.T. Munichikkanna Reddy v. Revamma, 
MANU/SC/7325/2007 : 2007 (6) SCC 59, the 


Court considered various facets of the law of 
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adverse possession and laid down various 
propositions including the following: (SCC pp. 66 
& 68, paras 5 & 

8. ... to assess a claim of adverse possession, two- 
pronged enquiry is required: 


1. Application of limitation provision thereby 


jurisprudentially "wilful neglect" element on part 
of the owner established. Successful application 
in this regard distances the title of the ee 
the paper-owner. 

2. Specific positive intention to di D on the 


part of the adverse possessor oa shifts the 


title already distanced ~O paper-owner, to 
the adverse possessor. N. thereby accrues in 


favour of PRN sessor as intent to 


dispossess is PA ess statement of urgency 


and "o. 


Yunichikkanna Reddy v. Revamma, 
SC/7325/2007 : (2007) 6 SCC 59, 


Court has observed as under: 2. The Defendant- 


pkeep of the property. 


Respondents in their written statement denied 
and disputed the aforementioned assertion of the 
Plaintiffs and pleaded their own right, title and 
interest as also possession in or over the said 1 
acre 21 guntas of land. The learned trial Judge 
decreed the suit inter alia holding that the 
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Plaintiff-Appellants have acquired title by adverse 
possession as they have been in possession of the 
lands in question for a period of more than 50 
years. On an appeal having been preferred 
thereagainst by the Respondents before the High 
Court, the said judgment of the trial court was 
reversed holding: 

(i) .... The important averments of adyerse 
possession are twofold. One is to recog e 


title of the person against who adverse 


possession is claimed. Anothergi njoy the 


property adverse to the WV interest after 


making him known "NO enjoyment is 
against his own interest, TheSe two averments are 


s 

basically absent in Q). both in the pleadings 
as well as in the CEs 

(ii) The fi — the court below that the 
T e Plaintiffs became adverse to the 
Defi nts between 1934-36 is again an error 
apparent on the face of the record. As it is now 
clarified before me by the learned Counsel for the 
Appellants that the Plaintiffs' claim in respect of 
the other land of the Defendants is based on the 
subsequent sale deed dated 5-7-1936. 

It is settled law that mere possession even if it is 


true for any number of years will not clothe the 


person in enjoyment with the title by adverse 
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possession. As indicated supra, the important 
ingredients of adverse possession should have 
been satisfied. 

6. Efficacy of adverse possession law in most 
jurisdictions depends on strong limitation 
statutes by operation of which right to access the 
court expires through efflux of time. As against 
rights of the paper-owner, in the context of 


adverse possession, there evolves a of 


competing rights in favour of th@€ adverse 
possessor who has, for a lon S time, 
cared for the land, developed ND acainst the 

Oy ignored the 


owner of the property V 
property. Modern statutes of limitation operate, 


t 
as a rule, not only Oras one's right to bring 
an action for t very of property that has 
been in t \ lee possession of another for a 
specified & ut also to vest the possessor with 
title A eniin of such statutes is not to 
pris one who neglects to assert rights, but to 
protect those who have maintained the 
possession of property for the time specified by 
the statute under claim of right or colour of title. 
(See American Jurisprudence, Vol. 3, 2d, p. 81.) 
It is important to keep in mind while studying the 


American notion of adverse possession, especially 


in the backdrop of limitation statutes, that the 
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intention to dispossess cannot be given a 
complete go-by. Simple application of limitation 
shall not be enough by itself for the success of an 
adverse possession claim. 

8. Therefore, to assess a claim of adverse 
possession, two-pronged enquiry is required: 

1. Application of limitation provision thereby 
jurisprudentially "wilful neglect" element orapart 
of the owner established. Successful ap n 
in this regard distances the title of Koa from 
the paper-owner. 

2. Specific positive intention t 

part of the adverse posse ctively shifts the 


title already distanced fromthe paper-owner, to 


the adverse possere ght thereby accrues in 


favour of adv possessor as intent to 
dispossess af express statement of urgency 
and inten in the upkeep of the property. 

30. nekadnataka Wakf Board the law was stated, 
epee p. 785, para 11) 11. In the eye of the 
law, an owner would be deemed to be in 
possession of a property so long as there is no 
intrusion. Non-use of the property by the owner 
even for a long time won't affect his title. But the 
position will be altered when another person 
takes possession of the property and asserts a 


right over it. Adverse possession is a hostile 
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possession by clearly asserting hostile title in 
denial of the title of the true owner. It is a well- 
settled principle that a party claiming adverse 
possession must prove that his possession is 'nec 
vi, nec clam, nec precario', that is, peaceful, open 
and continuous. The possession must be 
adequate in continuity, in publicity, and in extent 
to show that their possession is adverse tę the 
true owner. It must start with a l 
disposition of the rightful owner and @e actual, 
visible, exclusive, hostile and conti S the 
statutory period. (See S.M. Ka RON Sakina, 
Parsinni v. Sukhi and katarayappa v. 
State of Karnataka.) Physical fact of exclusive 
possession and the ariifmus possidendi to hold as 
owner in exclusi the actual owner are the 


in caseg o nature. Plea of adverse possession 


isn tdp e question of law but a blended one of 
hei law. Therefore, a person who claims 


adverse possession should show: (a) on what date 


most sae tMactors that are to be accounted 


he came into possession, (b) what was the nature 
of his possession, (c) whether the factum of 
possession was known to the other party, (d) how 
long his possession has continued, and (e) his 
possession was open and undisturbed. A person 


pleading adverse possession has no equities in 
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his favour. Since he is trying to defeat the rights 
of the true owner, it is for him to clearly plead and 
establish all facts necessary to establish his 


adverse possession. 


In State of Haryana v. Mukesh Kumar and 
Ors., MANU/SC/1147/2011 : (2011) 10 SCC 
404, the court considered the question whether 
the Plaintiff had become the owner e 
disputed property by way of adverse possession 


and in that context considered isions in 


Revamma (supra) and "WF er v. St. 
Marylebone ProPeo9 Co. Ltd. 
MANU/UKHL/0001/1962 :*%(1962) 2 AER 288 


(HL) and Taylor v. errow 1930 All ER Rep 
342 (DC) and o d that adverse possession 
confers ne nd consequential right effected 
only ays ody else's positive right to access 
the og Ns barred by operation of law. Right of 
Rer owner is extinguished and that 
competing rights evolve in favour of adverse 
possessor as he cared for the land, developed it 
as against the owner of the property who had 
ignored the property. This Court has observed 
thus: 32. This Court in Revamma 
MANU/SC/7325/2007 : (2007) 6 SCC 59 


observed that to understand the true nature of 
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adverse possession, Fairweather v. St Marylebone 
Property Co. Ltd. MANU/UKHL/0001/1962 

(1962) 2 All ER 288 (HL) can be considered where 
the House of Lords referring to Taylor v. 
Twinberrow (1930) 2 K.B. 16 termed adverse 
possession as a negative and consequential right 
effected only because somebody else's positive 
right to access the court is barred by operation of 


law. As against the rights of the paper-o Pin 


the context of adverse possession, NE a 
set of competing rights in NOD adverse 
possessor who has, for a lo iod of time, 


cared for the land, srg as against the 


owner of the mor Ww has ignored the 


property. < 


In Krishn cass S. Setlur (dead) by L.Rs. v. 
O.V. 4 imha Setty and Ors., 
MA u(Sb/1169/2007 : (2007) 3 SCC 569, the 
Leen out that the duty of the Plaintiff 
while claiming title based on adverse possession. 
The suit was filed by the Plaintiff on 11.12.1981. 
The trial court held that the Plaintiff has perfected 
the title in the suit lands based on adverse 
possession, and decreed the suit. This Court has 
observed that the Plaintiff must plead and prove 


the date on and from which he claims to be in 
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exclusive, continuous and undisturbed 
possession. The question arose for consideration 
whether tenant's possession could be treated as 
possession of the owner for computation of the 
period of 12 years under the provisions of the Act. 
What is the nature of pleading required in the 
plaint to constitute a plea of adverse possession 
has been emphasised by this Court and anether 
question also arose whether the Plain s 
entitled to get back the possession@from the 
Defendants? This Court has ob ‘>. 12, 
Section 27 of the Limitation Ac operates to 
extinguish the right to p 


does not sue for its passesSion within the time 


allowed by law. The < xtinguished is the right 


which the lawtay ye 


claim for rs possession is made, therefore, 


r has and against whom a 


the Pląi who makes a claim for adverse 
pos esbio has to plead and prove the date on 
DP which he claims to be in exclusive, 
continuous and undisturbed possession. The 
question whether possession is adverse or not is 
often one of simple fact but it may also be a 
conclusion of law or a mixed question of law and 


fact. The facts found must be accepted, but the 


conclusion drawn from them, namely, ouster or 
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adverse possession is a question of law and has 
to be considered by the court. 

13. As stated, this civil appeal arises from the 
judgment of the High Court in RFA No. 672 of 
1996 filed by the original Defendants Under 
Section 96 Code of Civil Procedure. The impugned 
judgment, to say the least, is a bundle of 
confusion. It quotes depositions of witnes as 
findings. It quotes findings of the cour wW 
which have been set aside by the Higħ Court in 
the earlier round. It criticizes the ‘>. given 
by the coordinate Bench of theffigf Court in the 
earlier round of eon) not answer the 


question of law which arises‘tor determination in 


this case. To quote S ample, one of the main 
S 


questions which for determination, in this 
case, is W erhe tenant's possession could be 
treated, possession of the owner in 
co ation of the period of twelve years Under 
hoo of the Limitation Act, 1963. Similarly, 
as an example, the impugned judgment does not 
answer the question as to whether the decision of 
the High Court dated 14.8.1981 in RSA No. 545 
of 1973 was at all binding on the LRs. of 
Iyengar/their alienees. Similarly, the impugned 
judgment does not consider the effect of the 


judgment dated 10.11.1961 rendered by the trial 
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court in Suit No. 94 of 1956 filed by K.S. Setlur 
against Iyengar inter alia for reconveyance in 
which the court below did not accept the 
contention of K.S. Setlur that the conveyance 
executed by Kalyana Sundram lyer in favour of 
Iyengar was a benami transaction. Similarly, the 
impugned judgment has failed to consider the 
effect of the observations made by the civil gourt 
in the suit filed by Iyengar for pehi 
injunction bearing Suit No. 79 of 1949 to the 
effect that though Shyamal YS, in 
possession and cultivation, NO he was a 

Kaa Setlur was 


tenant under Iyengar "9 
not conclusively prove intilarly, the impugned 


S 
judgment has not Gren the effect of 


filing a suit on title despite 


Iyengar or his L 
being libertygi to them in the earlier Suit No. 
79 of 194 the matter of adverse possession, 
the ia to find out the plea taken by the 
Plamitiff in the plaint. In the plaint, the Plaintiff 
who claims to be owner by adverse possession 
has to plead actual possession. He has to plead 
the period and the date from which he claims to 
be in possession. The Plaintiff has to plead and 
prove that his possession was continuous, 
exclusive and undisturbed to the knowledge of 


the real owner of the land. He has to show a 
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hostile title. He has to communicate his hostility 
to the real owner. None of these aspects have been 
considered by the High Court in its impugned 
judgment. As stated above, the impugned 
judgment is Under Section 96 Code of Civil 
Procedure, it is not ajudgment Under Section 100 
Code of Civil Procedure. As stated above, adverse 
possession or ouster is an inference to be dkawn 


from the facts proved (sic) that work is o st 


appellate court. RM 


In P.T. Munichikkanna Re Wee 
a, 6 SCC 59, the 


possession. The co erved: 


Plaintiff claimed the A os on adverse 


5. Adverse poss in one sense is based on 
the theory, sumption that the owner has 
abandon property to the adverse possessor 
on acquiescence of the owner to the hostile 
a d claims of the person in possession. It 
follows that sound qualities of a typical adverse 
possession lie in it being open, continuous and 
hostile. [See Downing v. Bird 100 So. 2d 57 (Fla. 
1958); Arkansas Commemorative Commission v. 
City of Little Rock 227 Ark. 1085: 303 S.W. 2d 
569 (1957); Monnot v. Murphy 207 N.Y. 240 100 
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N.E. 742 (1913); City of Rock Springs v. Sturm 39 
Wyo. 494: 273 P. 908: 97 A.L.R. 1 (1929). 

6. Efficacy of adverse possession law in most 
jurisdictions depend on strong limitation statutes 
by operation of which right to access the court 
expires through efflux of time. As against rights 
of the paper-owner, in the context of adverse 
possession, there evolves a set of competing 
rights in favour of the adverse possessor S, 
for a long period of time, cared for&the land, 
developed it, as against the own Yn 
who has ignored the property. 


limitation operate, as a only to cut off 


one's right to bring an A, for the recovery of 


property that has b the adverse possession 


of another for a ified time but also to vest the 
possessor yA itle. The intention of such 
statutes Ò to punish one who neglects to 
assert rights but to protect those who have 

Mtained the possession of property for the 
time specified by the statute under claim of right 
or colour of title. (See American Jurisprudence, 
Vol. 3, 2d, Page 81). It is important to keep in 
mind while studying the American notion of 
Adverse Possession, especially in the backdrop of 


Limitation Statutes, that the intention to 


dispossess cannot be given a complete go by. 
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Simple application of limitation shall not be 
enough by itself for the success of an adverse 


possession claim. 


In Pannalal Bhagirath Marwadi v. Bhaiyalal 
Bindraban Pardeshi Teli 
MANU/NA/0090/1936 : AIR 1937 Nagpur 281, 


it has been observed that in-between« two 


trespassers, one who is wrongly disposs y 


the other trespasser, can sue Oe 


possession. A person in possegsi nnot be 
dispossessed otherwise than i NOD rc of law 
and can sue for injuncti protecting the 
possession as observed,i ishna Ram Mahale 
(dead) by L.Rs. A hobha Venkat Rao, 
: (1989) 4 SCC 131, State 

ja Dharmander Prasad Singh, 


MANU 4S 3/1989 : (1989) 2 SCC 505. 


ImRadhamoni Debi v. The Collector of Khulna 
and Ors. MANU/WB/0070/1900 : (1900) ILR 
27 Cal. 943 it was observed that to constitute a 
possessory title by adverse possession, the 
possession required to be proved must be 
adequate in continuity in publicity, and in the 


extent to show for a period of 12 years. 
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In Somnath Burman v. S.P. Raju, MANU/SC/ 
0399/1969 : (1969) 3 SCC 129, the Court 
recognized the right of the Plaintiff to such 
declaration of title and for an injunction. Section 
9 of the Specific Relief Act is in no way 
inconsistent, the wrongdoer cannot resist suit on 
the ground that title and right are in a third 
person. Right to sue is available to the Plaintiff 
against owners as well as others by gE 


plea of adverse possession in the ey 


In Hemaji Waghaji Jat prema 


Khengarbhai Harij and Ors., 
MANU/SC/4083/200 Q., 16 SCC 517, 
relying on T. A pa v. Somalingappa 
MANU/SC/842 : (2006) 7 SCC 570, 
observed nw e can be based on adverse 
poscos Ns Court has observed thus: 23. 
Thi ourt had an occasion to examine the 
con€ept of adverse possession in T. Anjanappa v. 
Somalingappa, MANU/SC/8429/2006 : 2006 (7) 
SCC 570. The court observed that a person who 
bases his title on adverse possession must show 
by clear and unequivocal evidence that his title 
was hostile to the real owner and amounted to 
denial of his title to the property claimed. The 
court further observed that: (SCC p. 577, para 20) 
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20.... The classical requirements of acquisition of 
title by adverse possession are that such 
possession in denial of the true owner's title must 
be peaceful, open and continuous. The 
possession must be open and hostile enough to 
be capable of being known by the parties 
interested in the property, though it is not 


necessary that should be evidence of the adyerse 


possessor actually informing the real owr e 


former's hostile action. © 


Gurdwara Sahib v. Gram P om Village 
Sirthala and Anr., M /0939/2013 
(2014) 1 SCC 669 7, ed By two-Judge Bench 


wherein a question whether the Plaintiff is 
in adverse poss of the suit land this Court 
referred t e njab & Haryana High Court 
decision rdwara Sahib Sannauli v. State of 
Punja NU/PH/0366/2009 : (2009) 154 PLR 
7 d observed that there cannot be 'any 
quarrel' to the extent that the judgments of courts 
below are correct and without any blemish. Even 
if the Plaintiff is found to be in adverse 
possession, it cannot seek a declaration to the 
effect that such adverse possession has matured 
into ownership. The discussion made is confined 


to para 8 only. The same is extracted hereunder: 
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4. In so far as the first issue is concerned, it was 
decided in favour of the Plaintiff returning the 
findings that the Appellant was in adverse 
possession of the suit property since 13.4.1952 
as this fact had been proved by a plethora of 
documentary evidence produced by the 
Appellant. However, while deciding the second 
issue, the court opined that no declaration be 


sought on the basis of adverse po n 


inasmuch as adverse possession “>. as 
a shield and not as a sword. x ed Civil 
Judge relied upon the judg the Punjab 


and Haryana High coset) Cavan Sahib 


Sannuali v. tate of Punjab 
MANU/PH/0366/2 Oooo, 154 PLR 756 and 
thus, decided th against the Plaintiff. Issue 
3 was also, thie same vein, decided against the 
Appellant 

ST nnot be any quarrel to this extent that 
t gments of the courts below are correct and 
without any blemish. Even if the Plaintiff is found 
to be in adverse possession, it cannot seek a 
declaration to the effect that such adverse 
possession has matured into ownership. Only if 
proceedings are filed against the Appellant and 
the Appellant is arrayed as Defendant that it can 


use this adverse possession as a shield/defence. 
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WHEN NO PLEADING AS TO PROPERTY IS 
JOINT FAMILY PROPERTY 


In KUPPALA OBUL REDDY v. BONALA 
VENKATA NARAYANA REDDY (dead) 
THROUGH LRs MANU/SC/0180/1984 : AIR 
1984 SC 1171 one of the contentions wasgthat 
the property gifted by one Thimma ; 
belonged to joint family of which Thi a Reddy 
was the manager and therefoge gift was 


invalid. The Supreme Court oy at there was 
a 


no pleading that Por joint family 
property and no issue amed involving the 


as 
said question. melO: the Supreme Court 
1176: "There may be 


observed at 
nel es there is a Hindu Joint Family 
but nee e no presumption that the joint 
possesses joint family 

No case is made out in the 

pleadings with regard to the properties gifted by 
Thimma Reddy to his wife Naramma being joint 
family properties. No issue with regard to the 
properties being joint family properties was raised 
and no such issue could possibly have been 


raised in the absence of any pleading. The 


evidence of Yella Reddy in the suit does not 
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mention that the properties gifted by his father to 
his mother under the deed of gift belonged to the 
joint family. In the absence of any pleading and 
any issue and further in the absence of any 
proper evidence, the view expressed by the 
learned Judge of the High Court that the 
properties were joint family properties is clearly 
unwarranted. There may be presumptionathat 


there is a Hindu Joint Family but there c o 


presumption that the joint family PAN joint 


family properties." O 
Q7, Naidu, , AIR 


In Nagayasami Naidu v. Oo 
1969 Mad 329 the Division Bench of Madras 


High Court consist f Ramamurti, J. and 
Alagiriswami, J e then was, upheld the 
whole somepfireiple and said it is for the parties 
who clai perties as joint family properties to 
specifi€éally plead the particulars and details in 
t dings and establish the same by adducing 
evidence. If there is no pleading and if on the side 
of the plaintiffs there is no evidence, there is no 
need for detailed scrutiny of the case of female 
members or persons claiming through them, as 
to the resources of the female members and as to 
how they acquired the properties in question. 


More stronger language is not necessary to reject 
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the contention of the plaintiff in the instant case 
that the properties which stood in the name of 
Pattathammal are to be deemed and held as her 
own properties. Excepting for the bare ipse dixit 
of the plaintiff, there is no acceptable material for 
us to reject the real title of Pattathammal in the 
properties purchased by her in Tholuvur Village. 
There is also evidence in this case qthat 


Pattathammal's parents were rich and t y 


provided the necessary funds to Pattathammal to 


purchase the properties. x) lly the 
plaintiffs case is that such Per € 


by Pattathammal rene e family. The 
theory of benami al pends on express 


s were held 


a 
pleadings followed Drea proof. There is, of 


course, pleadin in this case but proof is 


ee KEN 


è 
In ‘Msc of Ram Sarup Gupta v. Bishun 

in Inter College AIR 1987 SC 1242, 1987 
SCR (2) 805, the Apex Court had an occasion to 
consider the issue of lack of pleadings in terms of 
Order 6, Rule 1 of the Code of Civil Procedure and 
held that it is well settled that in the absence of 
pleading, evidence, if any, produced by the 
parties cannot be considered. It is also equally 


settled that no party should be permitted to travel 


A gift to legal fraternity - Sridhara Babu N Advocate 





676 


beyond its pleading and that all necessary and 
material facts should be pleaded by the party in 
support of the case set up by it. The object and 
purpose of pleading is to enable the adversary 
party to know the case it has to meet, In order to 
have a fair trial it is imperative that the party 
should state the essential material facts so that 
other party may not be taken by surpriseqa The 
pleadings however should receive a al 


construction, no pedantic ee, be 


adopted to defeat justice NG splitting 
technicalities. Sometimes, dings are 
expressed in words, whi not expressly 


make out a case in_acc6rdance with strict 


interpretation of aX ch a case it is the duty 


of the Court to fe 
pleadings Eimin the question. It is not 
desiratye (place undue emphasis on form, 
ins adt substance of the pleadings should be 
La Whenever the question about lack of 


pleading is raised the enquiry should not be so 


tain the substance of the 


much about the form of pleadings, instead the 
Court must find out whether in substance the 
parties knew the case and the issues upon which 
they went to trial. Once it is found that in spite of 
deficiency in the pleadings parties knew the case 


and they proceeded to trial on those issues by 
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producing evidence, in that event it would not be 
open to a party to raise the question of absence of 


pleadings in appeal. 


POSSESSION OF ONE CO-SHARER IS 
TREATED AS POSSESSION OF OTHE O- 
SHARER ALSO. 


In a case before Supreme Cou sno vs 
Prem Prakash AIR 1995 SC or It is a matter 
of fundamental princip aw that where 
possession can be referaed to a lawful title, it will 
not be considered t OP ce It is on the basis 
of this principle MAy it has been laid down that 


since the Nin of one co-owner can be 


referred. t status as co-owner, it cannot be 


ce adverse to other co- owners.! 


In N. Padmamma v. S. Ramakrishna Reddy as 
reported in (2015)1 SCC 417, it has been held 
as follows. “It is fairly well-settled principle of law 


that the possession of a co-heir is in law treated 


1 (See: Maharajadhiraj of Burdhwan, Udaychand Mahatab Chand 


Vs. Subodh Gopal Bose and others AIR 1971 SC 376; P. Lakshmi 
Reddy Vs. L.Lakshmi Reddy AIR 1957 SC 314; Mohammad Bagqar 
and others Vs. Naim-un-Nisa Bibi & Others AIR 1956 SC 548). 
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as possession of all the co-heirs. If one co-heir has 
come in possession of the properties, it is 
presumed to be on the basis of a joint title. A co- 
heir in possession cannot render its possession 
adverse to other co-heirs not in possession, 
merely by any secret hostile animus on his own 
part, in derogation of the title of his other co- 


heirs. Ouster of the other co-heirs mu be 


evidenced by hostile title coupled by é e 
possession and enjoyment of one of S to the 


knowledge of the other.” O 
OUSTER OF cosnageg ADVERSE 
R 


POSESSION - ee NGREDIENTS 


Vs. Syed Ahmad 
Mohiuddi 1990 SC 507). "Ouster" does 
not mean al driving out of the co- sharer from 
the nép ty. It will, however, not be complete 
he it is coupled with all other ingredients 
required to constitute adverse possession. 
Broadly speaking, three elements are necessary 
for establishing the plea of ouster in the case of 
co-owner. They are (i) declaration of hostile 
animus (ii) long and uninterrupted possession of 


the person pleading ouster and (iii) exercise of 


right of exclusive ownership openly and to the 
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knowledge of other co-owner. Thus, a co-owner, 
can under law, claim title by adverse possession 
against another co-owner who can, of course, file 
appropriate suit including suit for joint 


possession within time prescribed by law. 


CO-SHARER IN POSSESSION OF THE 
PROPERTY WOULD BE A CONSTRUCTIVE 
TRUSTEE 


In Karbali Begum Vs. Mohd S wg 1981 
SC 77), it was held that a = n possession 
c 


of the property would be sO tive trustee on 
behalf of other co-sharer whd is not in possession 
and the right of suc Maver would be deemed 


to be protected trustee co-sharer. 


NATURE Oar PROPERTY ACQUIRED BY 
TH m(aRE NOT SO SIMPLE TO BE DECIDED 
B UMMARY ENQUIRY, AND THAT TOO 
WITHOUT THE ASSISTANCE OF TRAINED 


LAWYERS 


Appi Belchadthi And Ors. Vs. V. Sheshi 
Belchadthi And Ors. Reported In 1982 (2) KLJ 
565 The questions such as, the existence of a 


joint family, the rights of the members thereof, 
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the position and power of the manager, and the 
nature of the property acquired by them are not 
so simple to be decided by a summary enquiry, 
and that too without the assistance of trained 
lawyers. The joint Hindu family or coparcenary is 
a creature of Hindu family. The status to every 
Hindu family is presumed to be joint, joint in 
food, worship and estate. That presumptien is 
stronger in the case of brothers. Once t ly 
is proved to be joint, that presumption*gontinues 
until it is rebutted. Those who al N 
must prove unless it is admitt there was a 
separation at some point (CY ~The question as 
to whether a_ particular OO retains its 
character of jointn i a particular time is a 
difficult question Py Ne. Mere severance in 


the famil 


food and OP not effect a separation of 
A separate residence by members 


o ntioning some of these principal features 


CE. a severance of the joint status. We are 


to impress upon that the decision on these 
questions requires a lot of brooding even by 
Courts of law. ...... ...... We may only add that a 
person's right to get a share in the occupancy 
right does not depend upon the liberty being 
reserved by the Tribunal to approach the Civil 


Court, because as seen earlier, such a right is not 
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extinguished by not approaching the Tribunal. It 
is pertinent to remember that the grant of 
occupancy right by the Tribunal in the name ofa 
given individual in respect of joint family tenanted 
lands will not have the effect of converting that in 
a separate property of that individual. Nor the 
occupancy right granted in respect of a personal 
tenancy of that individual would acquire a 
different character. In both the casés, e 
antecedent tenancy rights are enlagged into 
permanent occupancy rights by dot ay with 
the landlord. To put it te Act converts 
d 


the lease hold into eee oes no damage 
to the existing rights 


of the Occupant's family or 
any member mere 


Q 


PRESUM OF POSSESSION UNDER 
SECTION, OF EVIDENCE ACT 


rhe ROweLe JUSTICE Dr B.S. Chauhan, THE 
HON’BLE JUSTICE Fakkir Mohamed Kalifulla of 
Supreme Court of India in the case of State Of 
A.P. & Ors. vs M/S. Star Bone Mill & Fertiliser 
... Decided on 21 February, 2013 - (2013) 9 
SCC 319 The principle enshrined in Section 110 
of the Evidence Act, is based on public policy with 


the object of preventing persons from committing 
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breach of peace by taking law into their own 
hands, however good their title over the land in 
question may be. It is for this purpose, that the 
provisions of Section 6 of the Specific Relief Act, 
1963, Section 145 of Code of Criminal Procedure, 
1973, and Sections 154 and 158 of Indian Penal 
Code, 1860, were enacted. All the afore- said 
provisions have the same object. The «said 
presumption is read under Section 11 e 
Evidence Act, and applies only in a e where 
there is either no proof, or ve Soccer of 
ownership on either side. The © Bre 

ncn proof of 


follows title” is pariah, ©, 
actual possession cannot reaSonably be expected, 


n 
for instance, in the oO waste lands, or where 


nothing is kno 


ut possession one-way or 
another. NGisFtion of title as a result of 
rose arise only where facts disclose 
tha ng She vests in any party. Possession of the 
plemitiff is not prima facie wrongful, and title of 
the plaintiff is not proved. It certainly does not 
mean that because a man has title over some 
land, he is necessarily in possession of it. It infact 
means, that if at any time a man with title was in 
possession of the said property, the law allows the 


presumption that such possession was in 


continuation of the title vested in him. A person 
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must establish that he has continued possession 
of the suit property, while the other side claiming 
title, must make out a case of 
trespass/encroachment etc. Where the apparent 
title is with the plaintiffs, it is incumbent upon 
the defendant, that in order to displace this claim 
of apparent title and to establish beneficial title in 
himself, he must establish by way of satisfactory 
evidence, circumstances that favour his 


Even, a revenue record is not a NY of title. 


It merely raises a a ©) egard to 
possession. Presumption of sion and/or 


continuity thereof, both and backward, 


can also be raised 7 ection 110 of the 


Evidence Act. < 


In Guruna ohar Pavaskar &amp; Ors. v. 
Nagesh, dd appa Navalgund &amp; Ors., AIR 
20 €c O01, Court held as under:- “A revenue 
ve’ not a document of title. It merely raises 
a presumption in regard to possession. 
Presumption of possession and/or continuity 


thereof both forward and backward can also be 


raised under Section 110 of the Evidence Act.” 


In Nair Service Society Ltd. v. K.C. Alexander 
& Ors. &amp; Ors., AIR 1968 SC 1165, dealing 
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with the provisions of Section 110 of the Evidence 
Act, Court held as under:- “Possession may 
prima facie raise a presumption of title no one can 
deny but this presumption can hardly arise when 
the facts are known. When the facts disclose no 


title in either party, possession alone decides.” 


In Chief Conservator of Forests, Govt. of{A.P. 
v. Collector & Ors., AIR 2003 SC 180 rt 


held that : “Presumption, which is rebuttable, is 


attracted when the possession, j a facie 


lawful and when the contes pa arty has no 


title.” O 


WHEN NO OTHER @& do MENTARY OR ORAL 
EVIDENCE WAY BROUGHT ON RECORD TO 
PARTIES WERE IN JOINT 

OF THE PROPERTIES. 


2 ) SCC 46, HARDEO RAI VS SAKUNTALA 
DEVI AND OTHERS BENCH: S.B. SINHA & V.S. 
SIRPURKAR The first appellate court did not 
arrive at a conclusion that the appellant was a 
member of a Mitakashra co-parcenary. The 
source of the property was not disclosed. The 
manner in which the properties were being 


possessed by the appellant vis-a-vis, the other co- 
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owners had not been taken into consideration. It 
was not held that the parties were joint in kitchen 
or mess. No other documentary or oral evidence 
was brought on record to show that the parties 
were in joint possession of the properties. One of 
the witnesses examined on behalf of the appellant 
admitted that the appellant had been in separate 


possession of the suit property. Appellant algo in 


his deposition accepted that he and his o- 


sharers were in separate posses S} of the 


property. O 
Quon RENDER 


CO-HEIR IN ee) 
HIS POSSESSION ADVER TO THE OTHER 


CO-HEIR, NOT IN SSION 


In P. La eddy v. L. Lakshmi Reddy 
reported ANU/SC/0083/1956 : AIR 1957 
S.C e814 it is held as under: "It is well settled 
t ia order to establish adverse possession of 
one-co-heir as against another it is not enough to 
show that one out of them is in sole possession 
and enjoyment of the profits, of the properties. 
Ouster of the non-possessing co-heir by the co- 
heir in possession who claims his possession to 
be adverse, should be made out. The possession 


of one co-heir is considered, in law, as possession 
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of all the coheirs. When one co-heir is found to be 
in possession of the properties it is presumed to 
be on the basis of joint title. The co-heir in 
possession cannot render his possession adverse 
to the other co-heir, not in possession, merely by 
any secret hostile animus of his own part in 
derogation of the other co-heir title. It is a settled 
rule of law that as between co-heirs there qnust 
be evidence of open assertion of hos e, 
coupled with exclusive possession and &njoyment 
by one of them to the knowled y 
as to constitute ouster. ne) 


This does not nece ean that there 


other so 


must be an express demand by one and denial by 
the other. There ar i. which have held that 
adverse possessi d ouster can be inferred 


exclusiye session in assertion of hostile title 


when one els takes and maintains notorious 
a 


an ntfues in such possession for a very 
confiderable time and excluded heir takes no 
steps to vindicate his title. ... It is well settled that 
the burden of making out ouster is on the person 
claiming to displace the lawful title of a co-heir by 


his adverse possession." 


In Shambu Prasad Singh v. Most. Phool 


Kumari and others reported in 
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MANU/SC/0483/1971 : AIR 1971 S.C. page 
1337 it is held at para 17 as under: "On the 
question of adverse possession by a co-sharer, 
the law is fairly well settled. Adverse possession 
has to have the characteristics of adequacy, 
continuity and exclusiveness. The onus to 
establish these characteristics is on the adverse 
possessor. As between co-sharers, the possegsion 
of one co-sharer is in law the possession o- 
sharers. Therefore, to constitut adverse 
possession, ouster of the non- sing co- 
sharer has to be made out. ween them, 
therefore, there must oa of open 
assertion of a hostile ti Qo with exclusive 
possession and enj or 


knowledge of th ie 


t by one of them to the 


In lene v. Mohd. Sayeed and 


Dore in MANU/SC/0363/1980 : 
A 


81 S.C. page 77 at para. 7 following 
proposition is laid down: "It is well settled that 
mere non-participation in the rent and profits of 
the land of a co-sharer does not amount to an 
ouster so as to give title by adverse possession to 
the other co-sharer in possession. Indeed even if 
this fact is admitted, then the legal position would 


be that the co-sharers in possession would 
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become constructive trustees on behalf of the co- 
sharer who is not in possession and the right of 
such co-sharer would be deemed to be protected 
by the trustees. The possession of the defendants, 
apart from being in the nature of constructive 
trustees, would be in law the possession of the 


plaintiff." 


In Darshan Singh and others v. Guijja h 


(dead) by LRs. and others reported in 
MANU/SC/0007/2002 : (2002 page 62 
at para 9 it is held as weno, ur view, the 


correct legal position NO ossession of a 
property belonging to several co-sharers by one 


co-sharer shall be that he possesses the 
property on Ae he other co-sharers unless 
there has ear ouster by denying the title 
of other c rers and mutation in the revenue 
rec imthe name of one co-sharer would not 
a t to ouster unless there is a clear 
declaration that title of the other co-sharers was 


denied." 


In T. Anjanappa v. Somalingappa reported in 
MANU/SC/8429/2006 : 2006 (7) SCC page. 
570 at para. 12 it is held as under: "12. The 


concept of adverse possession contemplates a 


A gift to legal fraternity - Sridhara Babu N Advocate 





689 


hostile possession i.e., a possession which is 
expressly or impliedly in denial of the title of the 
true owner. Possession to be adverse must be 
possession by a person who does not 
acknowledge the other's rights but denies them. 
The principle of law is firmly established that a 
person who bases his title on adverse possession 
must show by clear and unequivocal evidence 
that his possession was hostile to the re er 
and amounted to denial of his title to t roperty 
claimed. For deciding whether the S 
a person constituted cere 


animus of the person NO acts is the most 
crucial factor. Advers ssession is commenced 


d acts of 


session, the 


e po 
in wrong and is ai Onst right. A person is 
said to hold hyo» 


owner wh person in denial of the owner's 


erty adversely to the real 


right egc him from the enjoyment of his 
Se 

The Apex Court in Jai Singh and others v. 
Gurmej Singh reported in 
MANU/SC/0054/2009 : 2009 AIR SCW page 
3652 after referring to several earlier judgments, 


has laid down the following principles at para. 7 


which reads as under: 
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"The principles relating to the inter se rights and 
liabilities of co-sharers are as follows: 

1. A co-owner has an interest in the whole 
property and also in every parcel of it. 

2. Possession of joint property by one co-owner is 
in the eye of law, possession of all even if all but 
one are actually out of possession. 

3. A mere occupation of a larger portion oneven 


of an entire joint property does not ne ly 


amount to ouster as the possessi og one is 

deemed to be on behalf of all. 

4. The above rule admits of ty eption when 
an 


there is ouster of a vao other. But in 
order to negative the présumption of joint 


possession on beh fey all, on the ground of 
ouster, the pos ion of a co-owner must not 
only be ive but also hostile to the 
knowledg the other as, when a co-owner 
ope me rts his own title and denies, that of 
t ther. 

5. Passage of time does not extinguish the right of 
the co-owner who has been out of possession of 
the joint property except in the event of ouster or 
abandonment. 

6. Every co-owner has a right to use the joint 


property in a husband like manner not 
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inconsistent with similar rights of other co- 
owners. 

7. Where a co-owner is in possession of separate 
parcels under an arrangement consented by the 
other co-owners, it is not open to anybody to 
disturb the arrangement without the consent of 


others expect by filing a suit for partition." 


Vidya Devi @ Vidya Vati (Dead) by 
Prem Prakash and Others re e in 
MANU/SC/ 0345/1995: (199 496 the 


minority view is expressed in tr wing words: 
a 


"28. 'Ouster' does not "NO l driving out of 
the co-sharer from the property. It will, however, 


not be complete unl Q>. coupled with all other 
ingredients re to constitute adverse 
possession. y speaking, three elements are 
ee oun the plea of ouster in 
the e Of co-owner. They are (i) declaration of 
h animus, (ii) long and uninterrupted 
possession of the person pleading ouster, and (iii) 
exercise of right of exclusive ownership openly 
and to the knowledge of other co-owner. Thus, a 
co-owner, can under law, claim title by adverse 
possession against another co-owner who can, of 


course, file appropriate suit including suit for 


joint possession within time prescribed by law." 


A gift to legal fraternity - Sridhara Babu N Advocate 





Janatha Dal Party v. The Indian National 
Congress, New Delhi and Others reported in 
MANU/KA/2676/2013 : 2014 (1) KCCR 95. It 
was held as under:-- 

"The plea of adverse possession raises a mixed 
question of law and fact. Where a person wants 
to base his title on it, he should specifically set up 
the plea. Unless the plea is raised, it c e 
entertained. A plea must be raised and&t must be 


shown when possession peang , so that 
s 


the starting point of limitatio t the party 


affected can be found. Th: clause is not a 


substitute for a plea. QO. on acquires title by 


way of adverse sion when he is in 
continuous, uni pted, hostile possession 
over a peri years. In order to calculate 12 
years peri ere should be a starting point. The 
dat commencement of adverse possession is 
vewy crucial for calculating the period of 12 years. 
Therefore, the law mandates that the person who 
seeks a declaration that he has perfected his title 
by way of adverse possession should specifically 
plead the date from which his possession 
becomes adverse to that of the opposite party 
against whom the said plea is set up. It is from 


that date if the party proves continuous, 
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uninterrupted possession for a period of 12 years, 
then the right of the opposite party to the property 
stands extinguished and the party who has set up 
the plea would acquire title by way of adverse 
possession. Therefore, in the absence of crucial 


pleadings, which constitute adverse possession, 


the party cannot claim that he has perfected their 
title by adverse possession. In a proper case, the 
Court may have to construe the entire EM 
so as to come to a conclusion as to ther the 
proper plea of adverse possessio SS, raised 
in the pleadings or not which c NG gathered 
from the cumulative gg made 


therein. Therefore, a ie ho claims adverse 


possession should 
(a) on what date me into possession, 
(b) what w ature of his possession, 


(c) wheth factum of possession was known 


to t e&t r party, 
( ow long his possession has continued, and 


(e) his possession was open, continuous and 
undisturbed. 

A person pleading adverse possession has 
no equities in his favour. Because, adverse 
possession is commenced in wrong and is aimed 
against right. Since he is trying to defeat the 


rights of the true owner, it is for him to clearly 
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plead and establish all facts necessary to 
establish his adverse possession. Once a suit for 
recovery of possession is instituted against a 
defendant in adverse possession his adverse 
possession does not continue thereafter. In other 
words, the running of time for acquiring title by 


adverse possession gets arrested." 


The Apex Court in the case of Jai & 


Others. v. Gurmej Singh reported in 
MANU/SC/ 0054/2009 : ew) W 3652 
has held that, a co-owner “OF 


whole property and alsoqi ry parcel of it. 
Possession of joint property By one co-owner is in 


terest in the 


O 

the eye of law, poss O of all even if all but one 
are actually out session. A mere occupation 
of a larger§gortion or even of an entire joint 
property not necessarily amount to ouster 


as en of one is deemed to be on behalf 


O 


Nanjamma vs. Akkayamma and Ors.: 
MANU/KA/ 3634/2014 - Itis well settled that 
in order to establish adverse possession of one- 
co-heir as against another it is not enough to 
show that one out of them is in sole possession 


and enjoyment of the profits, of the properties. 
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Ouster of the non-possessing co-heir by the co- 
heir in possession who claims his possession to 
be adverse, should be made out. The possession 
of one co-heir is considered, in law, as possession 
of all the co-heirs. When one co-heir is found to 
be in possession of the properties it is presumed 
to be on the basis of joint title. The co-heir in 
possession cannot render his possession adyerse 
to the other co-heir not in possession, y 
any secret hostile animus of his o part in 
derogation of the other co-heir titl > settled 
rule of law that as between c NOD ner must 


be evidence of open as of hostile title, 


coupled with exclusive a sion and enjoyment 


by one of them to < owledge of the other so 
as to constitute : 
Ifo 1ẹto be pleaded, the title has to be 


acknowledget . Once such a plea is taken, 
irre fire of the fact that as to whether any 
Ae is raised or not, conduct of the parties 
would be material. If, therefore, plea of ouster is 
not established, a fortiori the title of other co- 
sharers must be held to have been accepted. 
‘Ouster' does not mean actual driving out of the 
co-sharer from the property. It will, however, not 
be complete unless it is coupled with all other 


ingredients required to constitute adverse 
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possession. It is well settled that mere non- 
participation in the rent and profits of the land of 
a co-sharer does not amount to an ouster so as to 
give title by adverse possession to the other co- 
sharer in possession. 

The co-sharer in possession would become 
constructive trustees on behalf of the co-sharer 
who is not in possession and the right of sueh co- 
sharer would be deemed to be protecte e 
trustees. A mere occupation of a larger portion or 
even of an entire joint pro NS. not 
necessarily amount to ouster ND ccccion of 
one is deemed to be on b D Mutation in 


the revenue records in the name of one co-sharer 


would not Po ster unless there is a 


clear declaratio itle of the other co-sharers 
was denied. 

Paséag of time does not extinguish the 
rig f ‘the co-owner who has been out of 
posSegsion of the joint family property. It is only 
when he is ousted from the joint family property 
and after such ouster, he is out of possession of 
the property for a period of more than 12 years 
and in the meanwhile, the person who ousted, 
asserts his title, continues in possession for the 
statutory period openly, then person out of 


possession loses his right to have possession. 
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When possession of one co-owner in the eye of law 
is the possession of all the co-owners, till the 
partition is effected, by metes and bounds, 
anybody can claim exclusive title of the property 
because each co-owner has the interest in every 
parcel of the property. 

Merely because one co-owner is in 
exclusive possession of the properties and ether 
co-owners are residing separately it ca e 
said that the co-owners who are not in possession 
are ousted from the property. I \S of 
ouster, hostile title, mere ex AO 
would not constitute eith Oy possession or 


ation, though the 


ouster. Even in case 
alienee is put in oN e possession of portion 
of the property, 


property is not divided by 
metes and Hè , he cannot claim exclusive title 
in the prop for the co-owner who is not a party 
A is deemed to be in possession of 


t roperty. 


In Chhote Khan v. Mal Khan, MANU/SC/0128 
/1954 : AIR 1954 SC 575, Hon'ble Supreme 
Court considered the question of adverse 
possession and on an arrangement between co- 
sharers and held that no question of adverse 


possession would arise. 
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In Mohammad Bagqar and others v. Naim-un- 
Nisa Bibi and another, MANU/SC/0125/1955: 
AIR 1956 SC 548, Hon'ble Supreme Court held 
that the possession of one co-sharer is possession 


of all co-sharers, it cannot be adverse to them, 


unless there is a denial of their right to their 
knowledge by the person in possessionqand 
exclusion and ouster for the statutory re 
IT IS FOR THE PERS Wrona 
SEVERANCE OF THE somes ena TO 
PROVE IT O 


The Apex Court in Lor: Singh and others v. 
Mst. i reported in 
MANU /SC. 965 : AIR 1966 S.C. page 
405 at, p ira) has held as under: "There is a 
stro ar umption in favour of Hindu brothers 
hein a joint family. It is for the person 
alleging severance of the joint family to prove it. 
The mere fact that after the death of the father 
mutation entry was made in favour of three 
brothers and indicated the share of each to be 
one-third, by itself could be no evidence of the 
severance of the joint family which, after the 


death of the father consisted of the three brothers 
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who were minors. Mutation entry in favour of the 
widow of one of the three brother on his death 
might have been made without the knowledge of 
the other two brothers w.p. were minors at the 
time. Their minority will also explain the absence 
of objection to the mutation being made in her 


favour." 


The Apex Court in Binapani Paul v. 


Ghosh and others reported in 

MANU/SC/2428/2007 : (200 .C page 

100 at para. 39 has held as u “WInterestingly, 

Amal pleaded ouster. If “ey 

the title has to be Ber dged. Once such a 
e 


o be pleaded, 


of the fact that as to 
whether any ap a is raised or not, conduct 
b 


of the par e material. If, therefore, plea 
of ouster A established, a fortiori the title of 
oth {N harers must be held to have been 
L 


Govindammal v. R. Perumal Chettiar and 


others MANU/SC/8567/2006 : (2006) 11 SCC 


plea is taken, irres 


600 has held that to prove ouster and adverse 
possession against a co-owner the following 
relevant factors may be taken into consideration: 


(i) exclusive possession and perception of profits 
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for well over the period prescribed by the law of 
limitation; (ii) dealings by the party in possession 
treating the properties as exclusively belonging to 
him; (iii) the means of the excluded co-sharer of 
knowing that his title has been denied by the co- 
owner in possession. It was further held that in 
order to oust by way of adverse possession, one 
has to lead definite evidence to show the hestile 
interest of the party that a person is g 


possession and how that can be xy" will 
depend on facts of each case. O 


oe by Legal 
Representatives v. Drax ndikeswaralingam 
MANU/SC/0231/2 £2016) 4 SCC 434 held 


that ouster is Oy ak defence in a suit for 
partition o enh property and it is strong, if the 
defendan e to establish consistent and open 


p ion and exercise of right of exclusive 


ownership openly and to the knowledge of the 


ass EAr denial of title, long and uninterrupted 
oe. 


other co-owner, and relied upon the earlier three 
decisions by observing as under:- "22. This Court 
in Syed Shah Ghulam Ghouse Mohiuddin v. Syed 
Shah Ahmed Mohiuddin Kamisul Quadri 
MANU/SC/0486/1971 : (1971) 1 SCC 597 held 


that ... possession of one co-owner is presumed 
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to be on behalf of all co-owners unless it is 
established that the possession of the co-owner is 
in denial of title of co-owners and the possession 
is in hostility to co-owners by exclusion of them. 
It was further held that there has to be open 
denial of title to the parties who are entitled to it 
by excluding and ousting them. 

23. A three-Judge Bench of Court¢n P. 
Lakshmi Reddy v. L. Lakshmi Reddy MA / 
0083/1956 : AIR 1957 SC 314, while examining 


the necessary conditions for bility of 
doctrine of ouster to the mete owners, held 
i 


as follows: "4. Now, ‘Q nary classical 
requirement of adve possession is that it 


r 
should be nec vi, am, nec precario. (See 


Secy. of State for; in Council v. Debendra Lal 


Khan M /0072/1933 : 

O must be adequate in 
con init in publicity and in extent to show that 
AP ceri adverse to the competitor. (See 


Radhamoni Debi v. Collector of Khulna 
MANU/PR/0007/1900 : But it is well 
settled that in order to establish adverse 
possession of one co-heir as against another it is 
not enough to show that one out of them is in sole 
possession and enjoyment of the profits of the 


properties. Ouster of the non-possessing co-heir 
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by the co-heir in possession who claims his 
possession to be adverse, should be made out. 
The possession of one co-heir is considered, in 
law, as possession of all the coheirs. When one 
co-heir is found to be in possession of the 
properties it is presumed to be on the basis of 
joint title. The co-heir in possession cannot 


render his possession adverse to the other ce;heir 


not in possession merely by any secre le 
animus on his own part in derogation o{the other 
co-heir's title. ........... It is a sett Ne 3 of law 
that as between co-heirs ther x. evidence 

fag coupled with 


of open assertion of mn?) 
exclusive possession and enjoyment by one of 


them to the know of the other so as to 
constitute ouster does not necessarily mean 
that there tae an express demand by one and 
denial by her." 

4.~This Court in Vidya Devi v. Prem 
Prakash MANU/SC/0345/1995 : (1995) 4 SCC 
496 held that: ....... "28. 'Ouster' does not mean 
actual driving out of the co-sharer from the 
property. It will, however, not be complete unless 
it is coupled with all other ingredients required to 
constitute adverse possession. Broadly speaking, 
three elements are necessary for establishing the 


plea of ouster in the case of co-owner. They are (i) 
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declaration of hostile animus, (ii) long and 
uninterrupted possession of the person pleading 
ouster, and (iii) exercise of right of exclusive 
ownership openly and to the knowledge of other 
co-owner. Thus, a co-owner, can under law, claim 
title by adverse possession against another co- 


owner who can, of course, file appropriate suit 
including suit for joint possession withinetime 
prescribed by law." 


Jatina Khatoon and others w > Najeeb 
(Dead) Through Legal Rep oO 

others MANU/SC/1076 * (2018) 11 SCC 
717, it has been held by the“Supreme Court that 


atives and 


mere non-participati rent and profit of land 
of a co-sharer d t amount to ouster so as to 
be given ti vy “adverse possession, relying upon 
its O in the matter of Karbalai 


(1 4 SCC 396. 


oy ohd. Sayeed MANU/SC/0363/1980 : 


Darshan Singh and others v. Gujjar Singh 
(Dead) by LRs. and others 
MANU/SC/0007/2002 : (2002) 2 SCC 62, the 
Supreme Court has held that mere mutation in 
revenue records in favour of one co-sharer does 


not amount to ouster unless there is a clear 
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declaration denying title of the other co-sharers 
and in the normal course possession by one co- 
sharer of property belonging to several co-sharers 
will be deemed to be possession on behalf of the 
others. It was further held in paragraph 9 of the 
report as under:- "9. In our view, the correct legal 
position is that possession of a property belonging 
to several co-sharers by one co-sharer shall be 
deemed that he possesses the property o If 
of the other co-sharers unless there Has been a 
clear ouster by denying the yN 


sharers and mutation in the 


ther co- 
e records in 
the name of one co-shar not amount to 


ouster unless there is acleardeclaration that title 


of the other corenee s denied." 


+ Xis ACT AND ADVERSE 


N 


'Vidya Devi alias Vidyavati (Dead) by Lrs. Vs. 
Prem Prakash & Others’, 
MANU/SC/0345/1995 : 1995(4) SCC 496 
which was emanating from the tenancy and land 
laws arising out of the Delhi Land Reforms Act of 
1954, wherein, the question was pertaining to the 


Suit for partition of a joint holding by a co- 
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bhumidhar and the question involved was as to 
whether the said Suit for partition will have any 
implications as far as the period of limitation is 
prescribed for the plea of acquisition of the title 
over the property by adverse possession by co- 
sharer under Delhi Land Reforms Act, wherein, it 
has been held out that the theory of adverse 
possession is not available to the bhumiédhar 
against whom such suit is filed who belo e 
the co-bhumidhar of the land in qwestion. A 
reference may be had to paragra 28 and 34 
of the said judgment, which t denounced 
that a co-tenure holder or y member of the 
property cannot claim a right over the same by 
way of an adverse lion, despite of the fact 
that the princi N limitation as contained 
under aS of the Limitation Act would be 


creating t over the property, but the said 


a 


ing law of limitation to claim right by 


EY creation of land hold rights by 


adverse possession, the same will not apply where 
a claim of a right and its mutuality is 
foundationed on the basis of the expiry of the 
period of limitation, which is claimed on the basis 
of an adverse possession, but not as against the 
blood relationship or a co-tenure holder. The said 


principle has been widely dealt with in paragraph 
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5 to 7 of the said judgment, which is quoted 
hereunder: 

"6. The short question which needs our 
consideration in this appeal relates to the 
correctness of the view taken by the Division 
Bench of the High Court in the impugned 
judgment as regards the applicability of section 
67(d) of the DL Act to the facts of the presentcase 


and the direction given to the Revenue t 


based on that view for framing an KOM suit 

on lst defendants title to ~O ing and 

referring the same to Civil T r its finding 
t 


under section 186(1) of O ; 
7. Section 67, insofar Tt is material, reads: 


"Extinction of the i of a Bhumidhar - The 
interest of a Bh rin his holding or any part 
thereof shane inguished - 

(a) when ee intestate leaving no heir entitled 
to i hN accordance with the provisions of 
iG 

(d) When he has been deprived of possession and 
his right to recover possession is barred by 


limitation." 


DOCTRINE OF LISPENDENCY 
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T. Ravi and Ors. vs. B. Chinna Narasimha and 
Ors.: MANU/SC/0279/2017 - Supreme court 
upheld the findings of Trial court. The trial court 
in the aforesaid civil suit gave the following 
findings against the Plaintiff: (i) that the purchase 
was hit by doctrine of lis pendens so that they are 
not entitled for relief of injunction against the 
Defendants who are co-sharers as pew the 
preliminary decree dated 24.11.1970 p n 
the partition suit; (ii) it was also hel& that the 
possession of the Plaintiff could eg to be 


a rightful possession. It is not on the Plaintiff 
to claim right on the "NO ale deed on the 
t 


suit. It was also AS whatever their vendors 
would get in my or partition, to that extent 


they woul NEN ed to and they could not claim 
rights ọv e entire property; (iii) the plea of 


adv raf Possession was also negatived by the trial 


ground that they were 2 parties to the partition 


c n the ground that the purchase was 
during lis pendens and there was no pleading or 


evidence regarding adverse possession. 


Thomson Press (India) Ltd. v. Nanak Builders 
and Investors Pvt. Ltd. and Ors. 
MANU/SC/0192/2013 : (2013) 5 SCC 397, 
Court has laid down thus: 26. It would also be 
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worth discussing some of the relevant laws in 
order to appreciate the case on hand. Section 52 
of the Transfer of Property Act speaks about the 
doctrine of lis pendens. Section 52 reads as 
under: 

52. Transfer of property pending suit 
relating thereto.-- During the pendency in any 
court having authority within the limits of ndia 
excluding the State of Jammu and Ka or 
established beyond such limits by the Central 
Government of any suit or progeedine’ which is 
not collusive and in which any o immovable 


property is directly and 


the property cannot D a ferred or otherwise 


dealt with by any K4 the suit or proceeding 


so as to affect th s of any other party thereto 
under the i or order which may be made 
therein, O under the authority of the court 
and o {s Aa terms as it may impose. 
See --For the purposes of this 
section, the pendency of a suit or proceeding shall 
be deemed to commence from the date of the 
presentation of the plaint or the institution of the 
proceeding in a court of competent jurisdiction, 
and to continue until the suit or proceeding has 


been disposed of by a final decree or order and 


complete satisfaction or discharge of such decree 
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or order has been obtained, or has become 
unobtainable by reason of the expiration of any 
period of limitation prescribed for the execution 
thereof by any law for the time being in force. 

It is well settled that the doctrine of lis 
pendens is a doctrine based on the ground that it 
is necessary for the administration of justice that 
the decision of a court in a suit should be biading 
not only on the litigating parties but on t o 


derive title pendente lite. The provisien of this 


Section does not indeed annul t yance or 


the transfer otherwise, “ty render it 
e 


subservient to the re’) 
litigation. 


parties to a 


© 


Discussing the p iples of lis pendens, the Privy 
Council i Dutt Maharaj v. Sk. Sukur 
Moha ANU/PR/0064/1948 : AIR 1948 
PC a bserved as under: (IA p. 170) ...The 
b urpose of Section 52 is to maintain the 
status quo unaffected by the act of any party to 
the litigation pending its determination. The 
applicability of the Section cannot depend on 
matters of proof or the strength or weakness of 
the case on one side or the other in bona fide 
proceedings. To apply any such test is to 


misconceive the object of the enactment and, in 
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the view of the Board, the learned Subordinate 
Judge was in error in this respect in laying stress, 
as he did, on the fact that the agreement of 8-6- 
1932, had not been registered. 


In Kedar Nath Lal v. Ganesh Ram 
MANU/SC/0445/1969 : AIR 1970 SC 1717, 


Court referred the earlier decision in Samarendra 


Nath Sinha v. Krishna Kuma g 
MANU/SC/0217/1966 : AIR 1967 Y 440 and 
t 


observed: ....The purchaser pe e under 
this doctrine is bound by Gi of the 
litigation on the principl D the result 
must bind the party a o must it bind the 


person deriving his title and interest from 


or through him. Sa: is well illustrated 
in Radha < Holder v. Monohur Mookerji 
MANU ERR 5/1888 : (1887-88) 15 IA 97 
wh he>facts were almost similar to those in 
t ant case. It is true that Section 52 strictly 
speaking does not apply to involuntary 
alienations such as court sales but it is well 


established that the principle of lis pendens 


applies to such alienations. ..... 


Rajender Singh v. Santa Singh MANU/SC/ 
0342/1973 : AIR 1973 SC 2537 and Their 


A gift to legal fraternity - Sridhara Babu N Advocate 





711 


Lordships with approval of the principles laid 
down in Jayaram Mudaliar v. Ayyaswami 
MANU/SC/0507/1972 : (1972) 2 SCC 200 
reiterated: 15. The doctrine of lis pendens was 
intended to strike at attempts by parties to a 
litigation to circumvent the jurisdiction of a court, 
in which a dispute on rights or interests in 
immovable property is pending, by psivate 
dealings which may remove the subject- of 
litigation from the ambit of the court’ power to 
decide a pending dispute or frust S decree. 

No; property 


Alienees acquiring any TY 
during a litigation over it x9 to be bound, by 


an application of the doctfine, by the decree 
ough they may not have 


passed in the suite 

been ne The whole object of the 
doctrine o ens is to subject parties to the 
litigation ell as others, who seek to acquire 
rightsein*%immovable property, which are the 
stbfect-matter of a litigation, to the power and 


jurisdiction of the court so as to prevent the object 


of a pending action from being defeated. 


A. Nawab John v. V.N. Subramaniyam 
MANU/SC/ 0516/2012 : (2012) 7 SCC 738, 
laying down thus: 18. It is settled legal position 
that the effect of Section 52 is not to render 
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transfers effected during the pendency of a suit 
by a party to the suit void; but only to render such 
transfers subservient to the rights of the parties 
to such suit, as may be, eventually, determined 
in the suit. In other words, the transfer remains 


valid subject, of course, to the result of the suit. 


The pendente lite purchaser would be entitled to 
or suffer the same legal rights and obligations of 
his vendor as may be eventually ster 
the court. 

12. ...The mere pendency ef Nice: not 


N with the 


prevent one of the parties ip 
property constituting ON” t-matter of the 


suit. The Section only postulates a condition that 
the alienation will i Nrasner affect the rights 
of the other ors any decree which may be 
passed in, tie Nsuit unless the property was 
alienated ey the permission of the court." 


(Sa ja Verma v. Manik Roy 
Met $c5571/2006 : (2006) 13 SCC 608) 


Sanjay Verma v. Manik Roy and Ors. 
MANU/SC/5371/2006 : (2006) 13 SCC 608, in 
which Court laid down: 10. Bibi Zubaida 
Khatoon case MANU/SC/0886/2003 : (2004) 1 
SCC 191 on which learned Counsel for the 


Respondents had placed reliance in fact goes 
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against the stand of the Respondents. Though a 
casual reading of para 9 supports the stand taken 
by the Respondents, it is to be noted that the 
factual position was entirely different. In fact a 
cross-suit had been filed in the suit in that case. 
The Respondents being transferees pendente lite 
without leave of the court cannot as of right seek 
impleadment in the suit which was in the ingtant 
case pending for a very long time. In fac 

10 of the judgment this Court has he sett there 


is absolutely no Rule that the rye endente 
lite without leave of the court in all cases 


contest the pending suit. O° 


In Sarvinder e Dalip Singh 


MANU/SC/121 
was obse aC 6 as follows: 6. Section 52 
of the rO of Property Act envisages that: 


Durin e pendency in any court having 


(1996) 5 SCC 539 it 


atdtHority within the limits of India ... of any suit 
or proceeding which is not collusive and in which 
any right to immovable property is directly and 
specifically in question, the property cannot be 
transferred or otherwise dealt with by any party 
to the suit or proceeding so as to affect the rights 
of any other party thereto under the decree or 


order which may be made therein, except under 
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the authority of the court and on such terms as it 
may impose. .......... It would, therefore, be clear 
that the Defendants in the suit were prohibited by 
operation of Section 52 to deal with the property 
and could not transfer or otherwise deal with it in 
any way affecting the rights of the Appellant 
except with the order or authority of the court. 
Admittedly, the authority or order of the gourt 
had not been obtained for alienation e 
properties. Therefore, the alienation obviously 
would be hit by the doctrine of li dens by 


operation of Section wo der these 
t 


circumstances, the Re s cannot be 
considered to be eit T or proper 
parties to the JAN The principles 
specified in Se of the TP Act are in 


accordanc 1 equity, good conscience or 


justice AS e they rest upon an equitable and 


justf on that it will be impossible to bring 

cfion or suit to a successful termination if 
alienations are permitted to prevail. A transferee 
pendente lite is bound by the decree just as much 
as he was a party to the suit. The principle of lis 
pendens embodied in Section 52 of the TP Act 
being a principle of public policy, no question of 
good faith or bona fide arises. The principle 


underlying Section 52 is that a litigating party is 


A gift to legal fraternity - Sridhara Babu N Advocate 





715 


exempted from taking notice of a title acquired 
during the pendency of the litigation. The mere 
pendency of a suit does not prevent one of the 
parties from dealing with the property 
constituting the subject-matter of the suit. The 
Section only postulates a condition that the 
alienation will in no manner affect the rights of 
the other party under any decree which may be 
passed in the suit unless the prope s 


alienated with the permission of the No 


Jagan Singh v O a 
MANU/SC/0046/2012 Oy 2 SCC 628, 
wherein Court has lai N the legal principle 
that Under Section he Transfer of Property 


Act, 1882, the ' ntinues so long as a final 


decree or NEE not been obtained from the 
Court wee ponte satisfaction thereof has not 


bee rendered to the aggrieved party contesting 
the*ciyil suit. It has been further held by this 


Court that it would be plainly impossible that any 
action or suit could be brought to a successful 
termination if alienations pendente lite were 
permitted to prevail. 

32. The broad principle underlying Section 
52 of the TP Act is to maintain the status quo 
unaffected by the act of any party to the litigation 
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pending its determination. Even after the 
dismissal of a suit, a purchaser is subject to lis 
pendens, if an appeal is afterwards filed, as held 
in Krishanaji Pandharinath v. Anusayabai 
MANU/MH/0141/1959 : AIR (1959) Bom 475. In 
that matter the Respondent (original Plaintiff) had 
filed a suit for maintenance against her husband 
and claimed a charge on his house. The suiwas 
dismissed on 15.7.1952 under Order 9 Pof 
the Code of Civil Procedure 1908,ęfor non- 
payment of process fee. The h sold the 
house immediately on Op 952. The 
n 


Respondent applied for NO on 29.7.1952, 
and the suit was restored leading to a decree for 


maintenance and Ge was declared on the 
house. The Paige 


the darkh S purchaser. The Appellant 


pleaded the Appellant to 


resisted tk les ame by contending that the sale was 
affect en the suit was dismissed. Rejecting 
t tention the High Court held in para 4 as 
follows: ...In Section 52 of the Transfer of Property 
Act, as it stood before it was amended by Act 20 
of 1929, the expression ‘active prosecution of any 
suit or proceeding’ was used. That expression has 
now been omitted, and the Explanation makes it 
abundantly clear that the 'lis' continues so long 


as a final decree or order has not been obtained 
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and complete satisfaction thereof has not been 
rendered. At p. 228 in Sir Dinshah Mulla's 
"Transfer of Property Act", 4th Edn., after 
referring to several authorities, the law is stated 
thus: 

Even after the dismissal of a suit a 
purchaser is subject to 'lis pendens', if an appeal 
is afterwards filed. 

If after the dismissal of a suit and n 
appeal is presented, the 'lis' ey as to 


prevent the Defendant from tr ring the 


property to the prejudice of t ntiff, I fail to 
see any reason for eens etween the date 
of dismissal of the "ON. r Order 9 Rule 2 of 


re and the date of its 


the Code of Civil < 
es not continue. 


restoration, the ' 

33. j evant to note that even when 
Section TP Act was not so amended, a 
Divi iag Bench of Allahabad High Court had 
fi g to say in Moti Chand v. British India 
Corpn. Ltd. MANU/UP/0240/1931 : AIR (1932) 
All 210: 10, ...The provision of law which has been 
relied upon by the Appellants is contained in 
Section 52, TP Act. The active prosecution in this 
Section must be deemed to continue so long as 
the suit is pending in appeal, since the 


proceedings in the appellate court are merely 
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continuation of those in the suit ...'(see Gobind 
Chunder Roy v. Guru Churn Kurmokar 
MANU/WB/0113/1887 : ILR 1988 15 Cal. 94). 

34. If such a view is not taken, it would 
plainly be impossible that any action or suit could 
be brought to a successful termination if 
alienations pendente lite were permitted to 
prevail. The Explanation to this Section lays down 
that the pendency of a suit or a proceed ll 
be deemed to continue until the it or a 
proceeding is disposed of by fin S. order, 
and complete satisfaction or Ao of such 
decree or order has been or has become 


ribed for the execution 


unobtainable by 7, of the expiration of any 


period of limitation 


thereof by any 1 the time being in force. 

35. ae present case, it would be 
canvassed} ehalf of the Respondent and the 
ap jofoi hat the sale has taken place in favour 
Apian at a time when there was no stay 
operating against such sale, and in fact when the 
second appeal had not been filed. We would 
however, prefer to follow the dicta in Krishanaji 
Pandharinath MANU/MH/0141/1959 : AIR 1959 
Bom 475 to cover the present situation under the 


principle of lis pendens since the sale was 


executed at a time when the second appeal had 
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not been filed but which came to be filed 
afterwards within the period of limitation. The 
doctrine of lis pendens is founded in public policy 
and equity, and if it has to be read meaningfully 
such a sale as in the present case until the period 
of limitation for second appeal is over will have to 


be held as covered Under Section 52 of the TP Act. 


Vinod Seth v. Devinder Bajaj M Cc 
/0424/2010 : (2010) 8 SCC 1 in which Court 
has laid down that the doctri pendens 
does not affect the conveyanc party to the 
suit but only renders it s ent to the rights 


of other parties to the litigation. Section 52 will 


not therefore renee ransaction void. This 
t 


Court has laid hus: 42. It is well settled 
that the do@tfine of lis pendens does not annul 
the convefar e by a party to the suit, but only 
renders if’subservient to the rights of the other 
pawties to the litigation. Section 52 will not 
therefore render a transaction relating to the suit 
property during the pendency of the suit void but 
render the transfer inoperative insofar as the 
other parties to the suit. Transfer of any right, 


title or interest in the suit property or the 


consequential acquisition of any right, title or 
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interest, during the pendency of the suit will be 
subject to the decision in the suit. 

43. The principle underlying Section 52 of 
the TP Act is based on justice and equity. The 
operation of the bar Under Section 52 is however 
subject to the power of the court to exempt the 
suit property from the operation of Section 52 
subject to such conditions it may impose.«fhat 


means that the court in which the suit is g, 


has the power, in appropriate cases, ermit a 
party to transfer the propert i is the 
subject-matter of the suit with \), subjected 

F, by imposing 


to the rights of any part sO it, 
such terms as it deems, fi aving regard to the 


facts and some we are of the view that 


this is a fit case 
be exempt werk the operation of Section 52 of 
the re. age pibiec to a condition relating to 


rea ble security, so that the Defendants will 


the suit property should 


h e liberty to deal with the property in any 
manner they may deem fit, in spite of the 


pendency of the suit. 


Jayaram Mudaliar v. Ayyaswami and Ors. 
MANU/SC/0507/1972 : (1972) 2 SCC 200: 47. 
It is evident that the doctrine, as stated in Section 


52, applies not merely to actual transfers or rights 
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which are subject-matter of litigation but to other 
dealings with it "by any party to the suit or 
proceeding, so as to affect the right of any other 
party thereto". Hence, it could be urged that 
where it is not a party to the litigation but an 
outside agency, such as the tax collecting 
authorities of the Government, which proceeds 
against the subject-matter of litigation, without 
anything done by a litigating party, the g 
transaction will not be hit by Section @2. Again, 

g te bya 
pending litigation are “athe parties to a 

i 


transfer or dealings with 


where all the parties which coul 


n such a way 


that they cannot A T or disown the 


transaction impug fore the Court dealing 


with the litigati e Court may bind them to 
their own X> these are matters which the 
Court O ave properly considered. The 
pur y Section 52 of the Transfer of Property 
Aetas not to defeat any just and equitable claim 
but only to subject them to the authority of the 


Court which is dealing with the property to which 


claims are put forward. 


T.G. Ashok Kumar v. Govindammal and Anr. 
MANU/SC/1044/2010 : (2010) 14 SCC 370 in 


which it has been laid down that in the case of 
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pendente lite transfer of property during the 
pendency of the partition suit held by the other 
co-owner, sale pendente lite is not void but 
subject to the decree in partition suit. The title of 
the vendee would depend upon the decision in the 
partition suit in regard to the title of vendor. If the 
vendor has title only in respect of a part of the 
property, vendee's title would be saved o to 


that extent. The sale of the remaining n 


which fell to the share of other co-ownewould be 
ineffective. On the basis of the a Ne ision, 
Bala Mallaiah, his heirs and O.. can get 
what can be allotted to sO amid Ali Khan's 
share. That precisely r eliminary as well as 


the final decree. 

14. On t q hand, if the title of the 
pendente Sero is recognised or accepted 
only ig to a part of the transferred 
property, then the transferee's title will be saved 
o ia regard to that extent and the transfer in 
regard to the remaining portion of the transferred 
property to which the transferor is found not 
entitled, will be invalid and the transferee will not 
get any right, title or interest in that portion. 

15. If the property transferred pendente 


lite, is allotted in entirety to some other party or 


parties or if the transferor is held to have no right 
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or title in that property, the transferee will not 
have any title to the property. Where a co-owner 
alienates a property or a portion of a property 
representing to be the absolute owner, equities 
can no doubt be adjusted while making the 
division during the final decree proceedings, if 
feasible and practical (that is, without causing 
loss or hardship or inconvenience to «ether 
parties) by allotting the property or porti e 
property transferred pendente lite, to the share of 
the transferor, so that the bona,fi r 
right and title are saved fully a 


Khemchand Shankar Ch Q hari and Anr. v. 


Vishnu Hari KO Ors. 


MANU/SC/016 (1983) 1 SCC 18 in 
which Co aSlaid down thus: 
Q n 52 of the Transfer of Property Act 
tays down that a transferee pendente 
li n interest in an immovable property which 
is the subject-matter of a suit from any of the 
parties to the suit will be bound insofar as that 
interest is concerned by the proceedings in the 
suit. Such a transferee is a representative in 
interest of the party from whom he has acquired 


that interest. Rule 10 of Order 22 of the Code of 


Civil Procedure clearly recognises the right of a 
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transferee to be impleaded as a party to the 
proceedings and to be heard before any order is 
made. It may be that if he does not apply to be 
impleaded, he may suffer by default on account 
of any order passed in the proceedings. But if he 
applies to be impleaded as a party and to be 
heard, he has got to be so impleaded and heard. 
He can also prefer an appeal against an erder 
made in the said proceedings but with t e 
of the appellate court where he is already 
brought on record. The positio Oi on 
whom any interest has devolv NO. of a 
transfer during the pen eyd es suit or a 
proceeding is somewhat similar to the position of 
an heir or a legatee om who dies during the 


pendency ofas A oS or an Official 
Receiver w News over the assets of such a party 
on his,i ney. An heir or a legatee or an 


t execution proceedings even though their 


D or a transferee can participate in 


names may not have been shown in the decree, 
preliminary or final. If they apply to the court to 
be impleaded as parties they cannot be turned 
out. The Collector who has to effect partition of an 
estate Under Section 54 of the Code of Civil 
Procedure has no doubt to divide it in accordance 


with the decree sent to him. But if a party to such 
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a decree dies leaving some heirs about whose 
interest there is no dispute should be fold up his 
hands and return the papers to the civil court? 
He need not do so. He may proceed to allot the 
share of the deceased party to his heirs. Similarly 
he may, when there is no dispute, allot the share 
of a deceased party in favour of his legatees. In 
the case of insolvency of a party, the cial 
Receiver may be allotted the share e 


insolvent. 


In the case of transferees lite also, 
if there is no dispute, the te may proceed 
i 


to make allotment of pee) n an equitable 
manner instead of rejecting their claim for such 


equitable partition OY round that they have 
no locus standi nsferee from a party of a 
property w, he subject-matter of partition 
can exerci the rights of the transferor. There 
isn pute that a party can ask for an equitable 
p in. A transferee from him, therefore, can 
also do so. Such a construction of Section 54 of 
the Code of Civil Procedure advances the cause of 
justice. Otherwise in every case where a party 
dies, or where a party is adjudicated as an 
insolvent or where he transfers some interest in 
the suit property pendente lite the matter has got 


to be referred back to the civil court even though 
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there may be no dispute about the succession, 
devolution or transfer of interest. In any such 
case where there is no dispute if the Collector 
makes an equitable partition taking into 
consideration the interests of all concerned 
including those on whom any interest in the 
subject-matter has devolved, he would neither be 


violating the decree nor transgressing anywlaw. 


His action would not be ultra vires. On t er 
hand, it would be in conformity with theintention 
of the legislature which has plac NS 
partition of lands subject oe 


assessment to the soe) his hands to be 
carried out "in accordance with the law (if any) for 


work of 


payment of 


the time being in fo ating to the partition or 
the separate pos N of shares. 

In Jayar udaliar v. Ayyaswami and Ors. 
MA u(8b/0507/1972 : (1972) 2 SCC 200, it 
oe laid down thus: 

47. It is evident that the doctrine, as stated 
in Section 52, applies not merely to actual 
transfers or rights which are subject-matter of 
litigation but to other dealings with it "by any 
party to the suit or proceeding, so as to affect the 
right of any other party thereto". Hence, it could 
be urged that where it is not a party to the 
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litigation but an outside agency, such as the tax 
collecting authorities of the Government, which 
proceeds against the subject-matter of litigation, 
without anything done by a litigating party, the 
resulting transaction will not be hit by Section 52. 
Again, where all the parties which could be 
affected by a pending litigation are themselves 
parties to a transfer or dealings with propegty in 
such a way that they cannot resile from o n 
the transaction impugned before e Court 
dealing with the litigation, the eres bind 


are matters 


them to their own acts. All 
which the Court could “~~! erly considered. 
5 


The purpose of Sectio of the Transfer of 
Property Act is n OD scien any just and 
equitable claim ly to subject them to the 
authority ourt which is dealing with the 
property ich claims are put forward. 

&. n the case before us, the Courts had 
g irections to safeguard such just and 
equitable claims as the purchaser-Appellant may 
have obtained without trespassing on the rights 
of the Plaintiff-Respondent in the joint property 
involved in the partition suit before the Court. 
Hence, the doctrine of lis pendens was correctly 


applied. 
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In Marirudraiah and Ors. v. B. Sarojamma and 
Ors. MANU/SC/0516/2009 : (2009) 12 SCC 
710, a Constitution Bench Court set aside an 
order passed by the High Court directing 
allotment of Item No. 9 sold pendente lite to 
purchaser and compensation to the co-sharers of 
his predecessor in interest in terms of money 
based on the market value of the property which 
was alienated to him. This Court has la’ n 
that courts are not supposed to courage 
pendente lite transactions, and Zing their 


conduct by showing equity in (Oy avour at the 


cost of co-sharers. O 


In Kammana samoka (Dead) by L.Rs. v. 


Kalipatnapu A 
med 010 : (2011) 11 SCC 153, 


amma (Dead) and Ors. 


down that when the vendor was 


Court ha 


havi alo ly 1/2 share in the property but 
e d the contract for sale of the entire 
property, the vendee would be entitled to decree 
for specific performance only to the extent of 1/2 


share of the vendor and not beyond it. 


PREVIOUS POSSESSION AS TENANT AND 
SUBSEQUENT SALE AGREEMENT 
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A.K. Sunder vs. V. Srinivas and Ors.: 
MANU/KA /3569/2015 - Placing reliance on the 
decision of the Hon'ble Supreme Court reported 
in AIR 1951 SC page 186, the learned counsel for 
the petitioner/first defendant submitted that the 
lease was taken in the year 1957. Possession 
continues with the first defendant. In the final 
decree proceedings, there is no evidence of taking 
possession and nothing is produced to s at 
possession was taken. In view of Ae 


there is a merger of tenancy O fh higher 


rights due to part perform Placing 


reliance on the decision xO on'ble Supreme 


Court reported in MANU/SC€/0084/1952 : AIR 
1956 SC page 12, earned counsel for the 


petitioner/first dant submitted that the 


advance méxfey\is paid pursuant to the sale 
agreemen (aj d there is a recital in the receipts 
aboutheðagreement which constitutes a written 
s reement. e. Further Placing reliance 
on the decision of the Hon'ble Supreme Court 
reported in MANU/SC/0019/1968 : AIR 1968 SC 
page 1028, the learned counsel for the 
petitioner/first defendant submitted that for a 
sale agreement two things are required i.e., 
fixation of price and consideration. In the present 


case, consideration was agreed and 
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Chokkanathan has issued receipts. Therefore, it 
constitutes sale agreement Further placing 
reliance on the decision of the Hon'ble Supreme 
Court reported in MANU/SC/0139/1968 : AIR 
1968 SC page 794, the learned counsel for the 
petitioner/first defendant submitted that receipts 
show payment of rents and the petitioner is in 
possession under section 53A of the T.P. Ackand 
it can be used as a defence. Therefore, t or 


cannot claim any rights. ......... Placirig reliance 


on the decision of the Hon'ble 


reported in MANU/SC/0225/1 


page 373, the meee 
petitioner/first defendant submitted that it is 


open for the tena Qre: up a plea that the 


partition was b the back of the petitioner 
and it wil eXaway the valuable rights of the 
ctl) Hon'ble Supreme Court 
rep AM MANU/SC/0564/2002 : AIR 2002 SC 
p 2562, the learned counsel for the 
petitioner/first defendant submitted that the sale 
agreement is evidenced from the recitals in the 
receipt itself. The tenant is already in possession. 
The amount paid by means of advance was meant 
to purchase the property. The leasehold rights 
have merged with higher rights. In view of section 


111(d), the lesser rights cease to exist and merged 
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with the higher rights which is not considered by 
the Trial Court. ............ Placing reliance on the 
decisions reported in MANU/TN/0343/1979 : 
AIR 1979 Madras page 47, 
MANU/RH/0008/1961 : AIR 1961 Rajasthan 
page 18 and MANU/SC/0326/1973 : AIR 1973 
SC page 2256, the learned counsel for the 
petitioner/first defendant submitted that # the 
tenant is already in possession based e 


written agreement of lease and if the lessor 


receives further amount even onat is of oral 


agreement and it is evidenced (Oy receipt, the 


tenant is entitled to me) ion 53A of the 
Transfer of Property Act. ....Placing reliance on 


Hon'ble Supreme Court 

/0793/1999 : AIR 2000 SC 

C/1097/2003 : (2004) 3 SCC 

(2010) 1 page 287, the learned 

ou sf the petitioner/first defendant 
bo that the advance amount paid under 
the agreement to T.N. Chokkanathan as a 
member of the joint family would be a statutory 
charge in terms of section 55(6)(b) of the Transfer 
of Property Act. Placing reliance on the 
decision of the Hon'ble Supreme Court reported 


in MANU/SC/0588/1971 : AIR 1971 SC page 
2548, the learned counsel for the petitioner/first 
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defendant submitted that the burden of proving 
that the document is forged one is on the person 
who denies the document. The contents of the 
document need not be proved. .... Placing reliance 
on the decision reported in 
MANU /TN/0423/1975 : AIR 1976 Madras page 
70, the learned counsel for the petitioner/ first 
defendant submitted that the compromise decree 
is collusive and the family members we e 
of the sale agreement between the petitioner and 
Chokkanathan and therefore, SP crea 
judgment and decree cannot ae 


~O 


ined in law. 


EVICTION SUIT ier TENENT BY CO 
OWNER 


© 


A.K. Şu vs. V. Srinivas and Ors.: 
MA ular /3569/2015 - Placing reliance on the 
Lg reported in MANU/KA/8105/2006 : ILR 
2006 Karnataka page 2466, the learned counsel 
for the respondents 1 to 4 submitted that as per 
the family arrangement, the property has fallen to 
the share of the plaintiffs. The petitioner has not 
denied that he is the tenant. Therefore, it is not 
open for the tenant to contend that the plaintiffs 


have no locus standi to file the ejectment 
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Placing reliance on the decision of the 

Supreme Court reported in 
MANU/SC/0289/1988 : AIR 1988 SC page 1365, 
the learned counsel for the respondents 
submitted that on partition, the suit schedule 
property has come to the share of the plaintiffs. 
Therefore, it is not necessary to implead the other 
sharers. The co-owners can file a suit for ejeetion. 
Further Placing reliance on the de of 

the Hon'ble Supreme Court  repgorte in 
MANU /KA/0355/2007 : ILR Sa 
page 379, the learned counsel respondents 
submitted that one co the deceased 


in the absence of 


landlord could sue for ev 
other co-heirs who Orn any objection. One 


ompetent to serve notice 


of the co-owner, 
cy and competent to maintain 

section 106 of the Transfer of 

Placing reliance on the 

19n reported in MANU/KA/ 1406/2010 : ILR 
2011 Karnataka page 229, the learned counsel 
for the respondents submitted that Small Cause 
Courts have jurisdiction to take cognizance of not 
only a suit for ejectment, but also a suit for 
ejectment with a prayer for recovery of mesne 
profits or damages. .... Further Placing reliance 


on the decision of the Patna High Court reported 
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in MANU/BH/0001/1993 : AIR 1993 Patna page 
1, the learned counsel for the respondents 
submitted that plea of part performance is not 
available to a tenant as written contract is sine 
qua non for applicability of doctrine of part 
performance. In the absence of a written 
agreement, the party cannot be allowed to raise 


the plea of part performance. ...... 


RELIABLE METHOD TO TRACE PENDING 
LITIGATION BY PURCHASER D 


T.G. Ashok Kumar v. mal and Anr. 
MANU/SC/1044/201 < (2010) 14 SCC 370 


pprsrcin purchaser has no 
way of asc iing press there is any suit or 
proceedi ding in respect of the property, if 
the of offering the property for sale does not 
disefo it or deliberately suppresses the 
information. As a result, after parting with the 
consideration (which is many a time the life time 
savings), the purchaser gets a shock of his life 
when he comes to know that the property 
purchased by him is subject to litigation, and that 
it may drag on for decades and ultimately deny 


him title to the property. The pendente lite 
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purchaser will have to wait for the litigation to 
come to an end or he may have to take over the 
responsibility of conducting the litigation if the 
transferor loses interest after the sale. The 
purchaser may also fact objections to his being 
impleaded as a party to the pending litigation on 
the ground that being a lis pendens purchaser, 
he is not a necessary party. All ese 
inconveniences, risks, hardships and 

could be avoided and the property 4itigations 
could be reduced to a considerahle Q; if there 
is some satisfactory and reliab xo. by which 
a prospective purchaser 

any suit is pending (or whether the property is 
subject to any aN attachment) before he 


decides to purc e property. 


TESTA ŞS DISPOSITION OF PROPERTY 


Justice V. Ramasubramanian and Justice Anis 
of High court at Hyderabad for Telangana, in 
case of R. Seethamma vs. M. Thimma Reddy: 
MANU/AP/ 0233/2017 (DB) - A careful look at 
Section 6(1) would show that by the amendment 
brought forth by Central Act No. 39/2005, the 
daughter of a coparcener in a joint Hindu family 


governed by the Mitakshara law was made a 
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coparcener by birth, in the same manner as the 
son and was vested with the same rights and 
obligations in respect of the coparcenary 
property, as a son would have. But the proviso to 
sub-section (1) makes it clear that nothing 
therein would affect or invalidate any disposition 


or alienation including any partition or 


testamentary disposition which had taken @lace 


before 20.12.2004. 
Two expressions appearing in Son, to 


sub-section (1) of Section 6 XY ificance. 
They are (1) disposition and ( i@fiation. These 


two expressions are gy a rider to the 


effect that any oh or testamentary 


disposition is also i d within the purview of 
these two expre 
While would have no difficulty in 


understa diñ g the purport of the expression 


ali ion", there is some difficulty in 
e ding the meaning of the expression 
"disposition". This difficulty is compounded by 
the inclusion of "testamentary disposition", 
within the meaning of the expression 
"disposition". Normally one would understand the 
expression "testamentary disposition" to mean 
the execution of a testamentary instrument, the 


bequest under which is to take effect in future, 
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while alienation takes place in praesenti. 
Therefore the confusion or difficulty posed by the 
proviso to Section 6(1) is as to whether it includes 
testamentary disposition that has come into effect 
due the death of the testator before the crucial 
date or bequest which has not yet come into 
effect, due to the testator being alive as on the 
crucial date. 
Supreme Court in Prakash v. 

MANU/SC/1241/2015 : (2016)2 ees The 


Supreme Court held therein that,t ts under 


the amendment are applicable P: g daughters 


of living coparceners as A6) eptember, 2005 
irrespective of when such daughters were born. 


The Supreme Cour er held that disposition 
or alienation incli@ins partition, which may have 
taken pla efere 20.12.2004 as per the law 
applicabl py ior to the said date, will remain 
unaffected. 

Prakash, the Supreme Court considered 
some of its earlier decisions in which a tricky 
question similar to the one arising in the present 
case came up for consideration. For instance, in 
S. Sai Reddy v. S. Narayana Reddy 
MANU/SC/0788/1991 : (1991)3 SCC 647, a 
preliminary decree for partition was passed in 


favour of a son against his father. But before a 
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final decree could be passed, an amendment was 
introduced by the State of Andhra Pradesh under 
Hindu Succession (A.P. Amendment) Act, 1986, 
allowing a share to the unmarried daughters. 
Therefore, a question arose as to whether the 
share allotted to the son under the preliminary 
decree would undergo a change or not. The Court 
upheld the right of the unmarried daught on 
the ground that the rights of the son ot 


crystallized. But the Supreme Court ne Si out 
in Prakash that the decision in y ©) eddy did 
not arise out of a case wher ares of the 


e 
parties stood already cry Or operation of 


law. Moreover, the A.P. amendment Act did not 
include under Secti Or a provision similar to 
the proviso to idn 6(1), introduced by the 
2005 Cen Afaendment. Clause (iv) of Section 
29A nae pct marriage or partition effected 
bef ommencement of the A.P. Amendment 
Aw 986. There was no inclusion of 
"testamentary disposition" under the exclusion 
clause, in the A.P. Amendment Act. 

Heavy reliance is placed by the learned 
counsel for the respondent/defendant on the 
judgment of the Supreme Court in Pavitri Devi v. 
Darbari Singh MANU/SC/0577/1993 : (1993)4 
SCC 392, in support of his contention that the 
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expression ‘testamentary disposition’ includes 
the mere execution of a Will. In the said case 
before the Supreme Court, what was in question 
was only a gift deed and not a Will. Therefore the 
expression "testamentary disposition" appearing 
in Section 30(1) of the Hindu Succession Act, 
1956 had no application to the case before the 
Supreme Court. But nevertheless, the Supreme 
Court referred to the expression "testa 

disposition" appearing in Section 30 (1ħand went 
into the scope and ambit of the sai ession in 
paragraph 3. Paragraph-3 of aid decision 
reads as follows: "Web it” Comprehensive' 


Dictionary in international edition at page 1298, 


stated the red e word ‘testamentary’ 
thus: (i) derived 


equeathed by, or set forth 
in a will; (ii weve or provided by, or done in 
ow x will; (iii) pertaining to a will, or 
inistration or settlement of a will, 
aon In the Law Lexicon by P. Ramanatha 
Aiyar, reprint edition 1987 at P. 1271 
testamentary instrument was defined to mean a 
"testamentary instrument" is one which declares 
the present will of the maker as to the disposal of 
his property after death, without attempting to 


declare or create any rights therein prior to such 


event. Black's Law Dictionary [6th Ed. 1991] 
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defines "testamentary disposition" at page 1475 
thus -"the passing of property to another upon 
the death of the owner. A disposition of property 
by way of a gift, Will or deed which is not to take 
effect unless the grantor dies or until that event." 
Section 123 of the Transfer of Property Act 
provides disposition by a gift which takes effect 
even during the lifetime of the donor and effective 
as soon as it is registered and norma n 
possession of the property therein. Seétion 30 of 
the Act is merely declaratory of not only 
as it stood before the Act, bu now stands 


modified by the provision: Act. It declares 


that any Hindu may Orne of by a will or other 


testamentary dispos# is property or interest 
in coparcenary i is capable of being so 
disposed o im in accordance with the 
provisigng of} he Indian Succession Act, 1925 or 
an law for the time being in force 
applicable to the Hindus. Its explanation is really 
material. The testamentary disposition, therefore, 
would mean disposition of the property which 
would take effect after the death, instead of co- 
intestine on the execution of the document. A 
testamentary disposition is generally effected by 
a will or by a codicil which means an instrument 


made in relation to a will extending, altering or 
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adding to its disposition arid is to be deemed to 
form part of the will. Will as defined in Section 
2(h) of the Indian Succession Act, 1925 means 
legal declaration of the intention of the testator 
with respect to his property which he desired to 
carry into effect after his demise. It limits 
alienation intra vivos. While the gift being a 
disposition in presenting, it becomes effectiye on 
due execution and registration and ly 
delivery of the possession. Section 3 akes it 
clear that testamentary dispositi r the Act 
would be dealt with in sete h the Indian 
c 


Succession Act. Section sO hedule 3 of the 
said Act prescribe pr ure’effecting succession 


oc 
amongst Hindus b OMe ona succession by 


will or codicil. S 30 employs non-obstinate 
clause " clades from the operation of pre- 


existing 


any other law applicable to 
copareen property governed by Mitakshara 
l introduced fiction in its explanation and 
empowers the Hindu male or female to dispose of 
his or her interest by a will or any other 
testamentary disposition known to law-which 
would be effective after the demise. It would, 
therefore, be difficult to envisage that disposition 
by gift partakes the character of testamentary 


succession under Section 30 of the Act. 
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Though the Supreme Court, in Pavitri Devi, 
expounded the meaning of the expression 
‘testamentary disposition' and gave it a meaning, 
we do not think that we can take the decision in 
Pavitri Devi as an authoritative pronouncement 
on the issue now before us, for two reasons. They 
are: 


"(a) As we have pointed out in the preceding 


paragraph, the Supreme Court was conc n 


Pavitri Devi with a gift deed and not Y A gift 
is actually a transfer of propert a Will is 
not. Therefore, the interpret iven by the 


Supreme Court in roe) oe the expression 


"testamentary disposi 0 actually out of 


context and did not out of the lis before the 
Supreme = the decision in Pavitri 
Devi cannotWe en to be the last word on the 
terrae of the expression found in the 
pro ist ection 6(1). 

( vyAits very nature, a testamentary disposition 
is one which does not take effect and which does 
not become final, unless and until the testator 
dies. It is not only the bequest under Will, which 
is subject to various uncertainties, dependent 
upon the life and wish of the testator, but even 


the right of the testator to bequeath particular 


property may undergo change before he dies. 
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Take for instance a case where the testator begets 
a child after the execution of Will. If his undivided 
share in the joint family property had been the 
subject matter of the Will, his own share may 
undergo a change with the birth of a son after the 
execution of the Will. In peculiar cases it may 
even happen with the birth of a sibling to the 
testator. Therefore, a testamentary disposition 
can never be an actual disposition in e 
sense of the term, since its coming inte effect as 
well as the extent to which it a are 
always subject to the uncertaj V, time and 
mind, apart from birth a TF. pointed out 
by the Supreme court i ~, Samuel v. Eapen 
{MANU/SC/0996/ (2012) 13 SCC 80}, a 


Will is merely a eclaration of the testator's 


ambulato 


s and revocability." 


intention its essential characteristic is its 


nfertunately, the word ‘disposition’ itself 
e d from the English language and law and 
hence the manner in which law dictionaries have 
expounded the term, is in tune more with 
linguistics than with law. This is perhaps why the 
Supreme court pointed out in Goli Eswariah v. 
Commissioner of Gift Tax {MANU/SC/0258/1970 
: AIR 1970 SC 1722} that the word 'disposition' is 


not a term of law, having a precise meaning and 
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that its meaning has to be gathered from the 
context in which it is used. 

Black's Law Dictionary defines 
"disposition" to mean "the fact of transferring 
something to another's care or possession 
especially by deed or will; the relinquishing of 


property". The same dictionary defines 


"testamentary disposition" to mean "a disposition 
to take effect upon the death of the n 
making it, who retains substanti entire 
control of the property unti Sine P. 
Ramanatha Aiyar's the Law L WO Edition 

og of the word 


2012) deals with the NO 
"disposition" in a varietyof citcumstances. One of 


the several connotati en in the Law Lexicon 
is as follow: "Th d disposition in relation to 


property s%disposition made by deed or will 
and also Èo made by or under a decree 
or r Order of a Court as the qualifying phrase 
u in Section 21(2), viz., including any transfer 
in execution of a decree or order of a Court, 
Tribunal or authority (Sanjay v. State of 
Maharashtra - MANU/SC/0200/1985 : AIR 1986 


SC 414). 


The right of a Hindu to dispose of his 
property by will or other testamentary disposition 
is recognised by Section 30 of the Hindu 
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Succession Act. It is that in Section 30, the 
expression "testamentary disposition" is used. A 
careful look at the manner in which Section 30 is 
worded would show two things, viz., - a) that a 
testamentary disposition could be either by wa 
of will or otherwise; and b) that what is sought to 
be done through will or other testamenta 


disposition is considered by Section 30 t 


'disposal". 
Interestingly the Oxford NY 
defines the word, whenever use nin the 


branch of law, to mean "t ribution or 


transfer of property NO y to someone 
e 


especially by bequest". Th igin and etymology 
of the word 'disposits s indicated in Merriam 


Webster Diction Sr. that the word evolved 


in the 14 ntury from the Latin word 
'Dispositi nd from the word 'disponere'. 
Tho nò disposition or disposal or distribution 
oføgfoperty takes place at the time of execution of 
the Will, the word disposition has come to be 
associated even with testamentary instruments. 
But the Proviso to section 6(1) does not 
merely use the expression 'testamentary 
disposition'. It starts with the word 'disposition', 
then proceeds to include 'testamentary 


disposition' within its ambit and then qualifies it 
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with the words "which had taken place". 
Therefore, we think that the proviso to Section 
6(1) has to be split into 3 parts- 

"(i) the first part containing the words "disposition 
or alienation" 

(ii) the second part containing the words 
"Including any partition or testamentary 


disposition" and 


(iii) the third part containing the word h 
had taken place before 20-12-2004." 

Therefore, if a case is to b D within 
the purview of the proviso NONN 6(1), 
especially in relation to a a ie are to be 
proved namely (i) that om as a valid Will and 


(ii) that the dispositi der the Will had taken 
place before PP specified. The disposition 


under Wi ake place only when the 
testatog d x nd not otherwise. This is not only 
due heWery nature of testamentary disposition 
but*also due to the fact that during the period 
between the date of execution of the Will and the 
date of death of the testator, many things may 
happen, even beyond the control of the testator, 
that would make the bequest invalid, wholly or 
partially. Therefore, the expression 'testamentary 
disposition’ appearing in the proviso to section 


6(1) should be understood to mean only a Will 
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which had taken come into effect before 20-12- 
2004. The words "which had taken place" should 
be understood to mean "which had taken effect". 

There is one clue available in Section 6 
itself, for anyone to come to the same conclusion 
as we have. It is in sub-section (5) and the 
Explanation following the same. Sub-section (5) 
of section 6 and the Explanation following, the 


same, read as follow: "(5) Nothing cont 


this section shall apply to a partition, 
been effected before the 20th 
2004. Explanation: For the 


section "partition" mean) iti 
execution of a deed of.partition duly registered 


under the Registrai t, 1908 (16 of 1908) or 
partition effecte decree of a Court." 
Whiletthe®proviso under sub-section (1) of 
section, 6 (ex ludes from the operation of sub- 
sec io ), any alienation or disposition, 
i g any partition or testamentary 
disposition that has taken place before the 
appointed day, sub-section (5) excludes from the 
operation of section 6 in entirety, a partition made 
by a registered deed repartition effected by a 
decree of court. It is important to note that the 
proviso to sub-section (1) is confined in its 


applicability to sub-section (1). In contrast, the 
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prescription contained in sub-section (5) and the 
Explanation there under, are applicable to the 
entirety of section 6. 

The prescription contained in sub-section 
(5) and the Explanation following the same, give 
a clear indication to the fact that the law makers 


did not want parties to plead oral partition 


effected before the appointed day, for the pugpose 
of defeating the right created by the Am t 
Act. An oral partition or a SS. 


recording past partition, ha s been 


accepted by courts, subject of. But the 


Explanation to section O es it clear that 
en effected by a 


unless a partition had 
registered deed or b ree of court, the benefit 
of subsection (5) ot be available. 

It i eedless to point out that in a 
partition, al transfers take place in presenti. 
Eve ery the benefit of sub-section (5) will not 
b able unless the partition had been effected 
by a registered deed or a decree of court. 
Therefore, the intention of the law makers is very 
clear to the effect that no one should be allowed 
to create documents, after the advent of the 
Amendment Act of 2005, to defeat the rights 
conferred by the amendment. In order to prevent 


the creation of ante dated documents, the 
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Amendment ensures that even reliance upon 
such documents is impermissible. In such 
circumstances, if the expression "testamentary 
disposition" is taken to mean the mere execution 
of a Will, the rights conferred by section 6 can be 
easily defeated by parties by setting up a Will, 
which is not required to be compulsorily 
registered. 
Therefore, we are of the conside wW 
that in cases where the testator was alive as on 
\ by him 


20-12-2004, the Will, even if jao) 
not make it 


genuinely before the said ey 

a case of "testamentary <i tion which had 

taken place", so as to make the case fall under the 
i 


t of the application of 


proviso and to aN, 
section 6(1). In ords, a case will fall under 


the ee ion 6(1), only if 2 things had 


taken p 
exe nifgot a Will and (ii) the death of the 
he The execution of the Will before 20-12- 


2004 alone is not sufficient to take a case out of 


before 20-12-2004 namely (i) 


the operation of section 6(1), as no disposition 
under the Will would have taken place, if the 
testator was alive. As pointed by the Supreme 
court in S. Rathinam v. Mariappan 
{MANU/SC/7732/2007 : AIR 2007 SC 2134}, a 


Will of a man is the aggregate of his testamentary 
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intentions manifested in writing and is not a 
transfer. 

Today there can be no dispute any longer 
about the proposition that to fall under the 
category of "a disposition that had taken place", a 
partition should have become final and 
conclusive and that even a preliminary decree for 
partition would not suffice. This is in vieweof at 
least 3 decisions of the Supreme court n 1) 
S. Sai Reddy v. S. Naraya Reddy 
MANU/SC/0788/1991 : (1991 NP 607 (2) 
Prema v. Nanje Gowda MANU, 607/2011 : 


(2011) 6 SCC 16240 (3) Ganduri 
Ch 


Koteshwaramma akiri Yanadi 


V, 
vanu/sc/ 1210/2000: 1) 9 SCC 788. If a 


or partition itself cannot 


preliminary de 


section,6( within the ambit of section 6(5), on 


acc vate the same not becoming final and 
ee we do not know how the mere 


execution of a Will, without the death of the 


bring a Q in the ambit of the proviso to 


testator before the appointed day, can make the 
case come within the purview either of the proviso 


to section 6(1) or of section 6(5). 


Supreme Court in the matter of Jodh Singh v. 


Union of India and another 
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MANU/SC/0426/1980 : (1980) 4 SCC 306 
wherein Their Lordships have held that a special 
family pension granted to a widow in her capacity 
as widow could never form part of the estate of 
the deceased which could be disposed of by 
testamentary disposition and held as under:- "12. 
The real controversy is whether a special family 
pension admissible to a widow in her capacity as 
widow could ever form a part of the esta’ e 


deceased which could be dispos of by 


testamentary disposition? Special pension 
is payable to the widow on the Yon of the officer. 


It is not payable in "NO e. What is not 
payable during lifeti he deceased over 


which he has no po CO cannot form 
part of his estate Vine event of his death that 
provides t NE wEility qualification for claiming 
special, oo pension. Such qualifying event 
which c only occur on the death of the 
dee€aged and which event confers some monetary 
benefit on someone other than the deceased 
albeit related to the deceased, cannot form part of 
the estate of the deceased which he can dispose 
of by testamentary disposition. Therefore, it is 
unquestionably established that special family 


pension sanctioned to the widow of an officer of 


the Indian Air Force by the President of India 
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under Rule 74 of the Rules could not be subject- 


matter of testamentary disposition." 


Samunda Bai and Ors. vs. General Public and 
Ors.: MANU/CG/0222/2019 - On the basis of 
the principles of law laid down in the above-stated 
judgments, the following guiding principles of law 


relating to retiral benefits vis-a-vis «their 


testamentary disposition emerges out:- 


1. An employee has no power of te entary 

disposition with respect to sometha Wo was 

not payable to him during his wy 
Orr. only on 


2. If the qualifying event NO 
the death of the deceased ile he is in service 


and due to this, so netary benefits accrue, 
it would not fi art of the estate of the 
deceased same cannot be disposed by 
testamen disposition because there is an 
element ofuncertainty of happening of event. 
Gre scheme and/or service Rules designate 
certain persons who are entitled to receive 
benefits out of the scheme, then no other person 
except those designated persons can be entitled 
to the said benefits. 

4. If the employee makes no contribution to the 
benefit, he has no control over the same to 


dispose it by testamentary disposition. 
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5. If the scheme/Rules do not provide for 
nomination of any person during the lifetime of 
the deceased employee, he has no title to the 
same and it cannot be disposed by testamentary 


disposition. 


S.N. Mathur vs. Board of Revenue and Ors.: 
MANU/SC/0235/2009 - It is evident e 
definition of "settlement" in Section 2 (@4) of the 
Indian Stamp Act, 1899 S) non- 
testamentary disposition in W either of 


movable or immovable made for any 


religious or charitable A. se is a settlement. 


The definition also it clear that even where 


there is no su sposition in writing, any 
instrumen, ACi whether by way of 
seclaraic pus or otherwise, the terms of any 
of s oo position will also be a settlement. It is 
Nen that not only instruments which are 
non-testamentary dispositions of property for any 
religious or charitable purpose, but also 
declarations of trust which record the terms of 
such disposition, are settlements. 

because an instrument answers the definition of 


a trust deed it does not cease to be a settlement 


deed for the purpose of stamp duty, if it answers 
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the definition of 'settlement' also. It is well-settled 
that all trusts are not settlements, and all 
settlements are not trusts, but a deed of trust can 


also be a deed of settlement. 


S. Rathinam and Ors. vs. L.S. Mariappan and 


Ors.: MANU/SC/7732/2007 - Whether = to 


manage private temple and/or shebaitship @an be 
subject-matter of testamentary dispositi@n? - Will 
denotes testamentary document{t Jneans legal 
declaration of testator with res to his property 
desired by him to be carri to effect after his 
death-Will is not eevee mode of devolution- 
Will being not tra r, bar contained in Section 
6 (d) has no cation-High Court right in 

ill was valid in law-Trial Judge to 


riate order on handing over 


Pennas Right to manage a temple can 


be a subject matter of testamentary succession. 
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PARTITION - REUNION - REOPEN 


WHAT IS PARTITION ? 


Justice A Sen, Justice D Desai, Justice V 
Tulzapurkar of Supreme court of India in thacase 
of Kalyani (Dead) By Lrs. vs Naraya d 
Ors. Reported in AIR 1980 SC 1873, 1980 
Supp (1) SCC 298, 1980 2 SC Partition 
is a word of technical imp Hindu law. 
Partition in one sense i 10 


erance of joint 


status and coparcener of a coparcenary is entitled 


In this narrow 


to claim itasa AN his individual volition. 


all that is necessary to 
constitute pè ọn is a definite and unequivocal 
indicatio (of) ais intention by a member of a joint 
fami Aparate himself from the family and 
eñij is share in severally. Such an unequivocal 
intention to separate brings about a disruption of 
joint family status, at any rate, in respect of 
separating member or members and thereby puts 
an end to the coparcenary with right of 
survivorship and such separated member holds 
from the time of disruption of joint family as 


tenant-in-common. Such partition has an impact 
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on devolution of shares of such members. It goes 
to his heirs displacing survivorship. Such 
partition irrespective of whether it is 
accompanied or followed by division of properties 
by metes and bounds covers both a division of 
right and division of property . A disruption of 
joint family status by a definite and unequivocal 
indication to separate implies separati i 
interest and in right, although not im ly 
followed by a de facto actual divisi of the 
subject-matter. This may at any i NS seinen 
by virtue of the separate rig 

actual division of propert 

follows from disruption of status and would be 


termed partition in < der sense. 


MANU/W. 1915 : (1916) ILR 43 Cal 504 
Atraban ibi vs. Safatullah Mia: " 


enj ent of joint property by the co-owners; or, 


SS for partition is to alter the form of 


as has some-times been said, partition signifies 
the surrender of a portion of a joint right in 
exchange for a similar right from the co-sharer. 
Partition is thus the division made between 
several persons of joint lands, which belong to 
them as co proprietors, so that each becomes the 


sole owner of the part which is allotted to him; the 
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essence of partition is that the property is 
transformed into estates in severalty and one of 
such estates is assigned to each of the former 


occupants for his sole use and as his sole 


properly." 


MANU/AP/0118/1957 : AIR 1958 AP 647 
Ramaprasada Rao Vs. Subbaramaiah: "2 

Partition is a legal process by which joint d 
possession of co-owners of the eritire joint 
property is converted into se epi and 


possession of each of the co-o O respect of 


specific item or items. W int property is 


divided in specie an e of the erstwhile 
joint owners is puti Lissi of specific extent 


of property, whi S to his share. But 


many contifigemeies may be visualised when in 
practice ivision by metes and bounds of 


eve iter fjoint family property is not possible." 


MANU/SC/0216/2004 : AIR 2004 SC 1893 
Vasantiben Prahladji Nayak Vs. Somnath 
Muljibhai Nayak: "6. ..... partition is really a 
process by which a joint enjoyment of the 
property is transformed into an enjoyment 


severally. In the case of partition, each co-sharer 
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has an antecedent title and, therefore, there is no 


conferment of a new title." 


WHAT CONSTITUTES PARTITIONS EXPLAINS 
SC 


Justice A Sen, Justice D Desai, Justice V 
Tulzapurkar of Supreme court of India in thacase 
of Kalyani (Dead) By Lrs. vs Narayanan An 

Ors. Reported in AIR 1980 SC 1 


Supp (1) SCC 298, 1980 2 SC 


property the word 'partiti 


special sense. If "Ox. of joint status is 


eed, a writing or an 


brought about at 


unequivocal de 
about ne ismuption, qua the joint family, it 


on of intention to bring 
constityt rtition. To constitute a partition all 
that_is(né@eessary is a definite and unequivocal 
infd#afion of intention by a member of a joint 
family to separate himself from the family. What 
form such intimation, indication or 
representation of such interest should take would 
depend upon the circumstances of each case. A 
further requirement is that this unequivocal 
indication of intention to separate must be to the 


knowledge of the persons affected by such 
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declaration. A review of the decisions shows that 
this intention to separate may be manifested in 
diverse ways. It may be by notice or by filing a 
suit. Undoubtedly, indication or intimation must 
be to members of the joint family likely to be 


affected by such a declaration. 


Apex Court in Shub Karan Bubna @ Shub Karan 
v. Sita Saran Bubna & Ors reported in 9 
SCC 689, which are as follows:- 5. 'Paftition' is a 
re-distribution or adjustment -existing 
rights, among co-owners/cop rs, resulting 
in a division of lands or roperties jointly 


held by them, into differentYlots or portions and 


delivery thereof to Ç spective allottees. The 


is that the joint ownership 
the respective shares vest in 

them ins ve} a 
í partition of a property can be only 
a those having a share or interest in it. A 
person who does not have a share in such 
property cannot obviously be a party to a 
partition. 'Separation of share' is a species of 
'partition'. When all co-owners get separated, it is 
a partition. Separation of shares/ s refers to a 
division where only one or only a few among 


several co-owners/ coparceners get separated, 
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and others continue to be joint or continue to 
hold the remaining property jointly without 
division by metes and bounds. For example, 
where four brothers owning a property divide it 
among themselves by metes and bounds, it is a 
partition. But if only one brother wants to get his 
share separated and other three brothers 
continue to remain joint, there is o a 
separation of the share of one brother. 

7. In a suit for partition or sepatation of a 
share, the prayer is not only for SA of 
plaintiffs share in the suit p 3. but also 
division of his share by nee bounds. This 
involves three issues: 

(i) whether the pe Qrecing division has a 
share or interes e suit property/ properties; 


and sepa ossession; and 


(ii) age entitled to the relief of division 


(iii) O and in what manner, the 
preferty/properties should be divided by metes 
and bounds? 

In a suit for partition or separation of a 
share, the Court at the first stage decides whether 
the plaintiff has a share in the suit property and 
whether he is entitled to division and separate 
possession. The decision on these two issues is 


exercise of a judicial function and results in first 
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stage decision termed as ‘decree’ under Order 20 
Rule 18(1) and termed as ‘preliminary decree' 
under Order 20 Rule 18(2) of the Code. The 
consequential division by metes and bounds, 
considered to be a ministerial or administrative 
act requiring the physical inspection, 
measurements, calculations and considering 
various permutations / 
combinations/alternatives of division is d 


to the Collector under Rule 18(1) d is the 


subject matter of the final “O der Rule 


18(2). Q 


Supreme Court in th Q. of Vasantiben 


Prahladji Nayak others v. Somnath 
Muljibhai Qi and 

MANU/SC. 004 : (2004) 3 SCC 376 has 
held that se of partition each co-sharer has 


an nfc ent title and therefore there is no 
heron of a new title. 


Constitution Bench of the Supreme Court in the 


others 


matter of V.N. Sarin v. Ajit Kumar Poplai and 
another MANU/SC/0360/1965 : AIR 1966 SC 
432 has held that partition of joint Hindu family 
property is not a transfer of property and held as 


under:- "10. .... Having regard to the basic 
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character of joint Hindu family property, each 
coparcener has an antecedent title to the said 
property though its extent is not determined until 
partition takes place. That being so, partition 
really means that whereas initially all the 
coparceners had subsisting title to the totality of 
the property of the family jointly, that joint title is 
transformed by partition into separate titles ef the 
individual coparceners in respect of seve s 
of properties allotted to them respectivély. As this 
is the true nature of a partitio SS otic, 
that partition of an undivi NO)... family 

O of the 


property necessarily m 
property to the individual coparceners cannot be 


accepted 0 


Theiry Sa wae vs. Viswanathan and Ors.: 
manus 6/2018 - AIR 2018 SC 556 - A 
par iNeed was entered into between the 


f: ry) and the sons. Later on, a suit was 


instituted by the father to nullify the said 
partition deed. While the suit was pending the 
father sold portions of suit property to first and 
second Respondents, the sons sold the same to 
the Appellants. The suit was decreed in the favor 
of the father. An appeal was preferred wherein the 


High Court held the sons as the absolute owner. 
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On appeal the Division Bench High Court 
reverses the order holding the father as the 
absolute owner. Since the father and the sons 
were govern by French Civil Law and as per the 
said French Code, customary Hindu Law was 
applicable and sons could not seek partition in 
the property of their father. Therefore, the 


Partition Deed was not a valid instrument. nce 


present appeal was made. ...... The prese rt 
noted that even if French Code was nôt applied, 
the question cannot be answer S 
to the provisions of the Hin NO) io, Act. 

"0. between the 


Partition Deed can be NO 
parties who are joint ers of the property. In 


own 
case the father w Or. give property to his 


sons, of whom h absolute owner, it could be 
done by wilkOrNpy means of gift deed/donation 
etc. The p fest t Court was of the opinion that the 
Hi uft was, therefore, right in observing that 
s partition deed has to be construed 
either a gift deed or family settlement. 

Any partition, even if effected, would, 
therefore, be inconsistent with the law. The father 
was, therefore, entitled to seek a declaration that 
he continued to be the absolute owner of the 
properties in question. The father sought such a 


declaration and obtained it. He submitted that in 
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the absence of any right or any entitlement in 
favour of the said Respondents under the 
customary Hindu law, the partition cannot create 
a right in their favour more particularly when the 
partition was set at naught at the instance of the 
father. If at all the partition was the product of 
the absolute right of the father, he had the 
authority to recall it. This he did through judicial 
process. In the aforesaid circumstan 

transfer or alienation of property effected by the 
father towards the family necessi ld stand 
on a higher footing onpa y e alienation 

n 


made by the abovesaid sO ts without any 
authority whatsoever. 


< 


RIGHT TO PARTITION 


HINDU FATH 
ANCEST ERTY WITHOUT CONSENT 
OF SONS sc 


Justi A Sen, Justice D Desai, Justice V 
Tulzapurkar of Supreme court of India in the case 
of Kalyani (Dead) By Lrs. vs Narayanan And 
Ors. Reported in AIR 1980 SC 1173, 1980 
Supp (1) SCC 298, 1980 2 SCR 1130 There was 
some controversy whether a Hindu father 
governed by Mitakshara law has a right to 


partition ancestral properties without the consent 
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of his sons. After referring to Mitakshara, I, ii, 2, 
Mayne in 'Hindu Law & Usage’, 11th Edn. p. 547, 
states that a Hindu father under the Mitakshara 
Law can effect a partition between himself and his 
sons as also between his sons inter se without 
their consent and that not only can he partition 
the property acquired by himself but also the 


ancestral property. The relevant text may be 


extracted: The father has power to a 


division not only between himself and&his sons 

but also between the sons int Q power 

extends not only to effecting ~Q, by metes 

and bounds but also t eye of status. 

Similarly, in Mulla's Bes aw, 14th Edn., p. 
e 


410 (para 323), it i d that the father of a 
joint family has owe to divide the family 
property a n Om during his life time 
provided he) gives his sons equal shares with 
hi elf, 2 d if he does so, the effect in law is not 
o eparation of the father from the sons, but 
a separation of the sons inter se. The consent of 
the sons is not necessary for the exercise of that 
power. It, therefore, undoubtedly appears that 
Hindu father joint with his sons governed by 
Mitakshara law has the power to partition the 
joint family property at any moment during his 


life time. 
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DEED OF PARTITION OR MEMORANDUM OF 
PARTITION - ONLY MEMORANDUM OF PAST 
EVENT IS ADMISSIBLE 2004 SC 


(2004) 11 SCC 391 (C.T.Ponnappa Vs State of 
Karnataka). “4. ...... previous partition has been 
attempted to be proved by the document dated 2- 
4-1996, Exhibit P-46, wherein there is al 
that partition had already been ew deed 


dated 31-3-1975, which has ext) ought on 
e 


record. It is not known ety 1975 deed 
was a deed of parton gO emorandum of 


partition. In case partition Was effected thereby, 
we do not know wh Or. same was registered 
or unregistered. A. unregistered, the same 
could not taken into consideration to prove 
partition ween the parties as it was 
ina sible in evidence. It was pointed out that 
E P-46 further shows that apart from the 
partition effected by deed dated 31-3-1975, 
parties partitioned their properties at least by the 
deed dated 2-4-1996, Exhibit P-46. Learned 
counsel very fairly could not contend that the said 
deed was a memorandum of partition. This 
document being not a registered one was 


inadmissible in evidence and, therefore, it cannot 
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be of any avail to the prosecution to prove 


partition amongst the two brothers.” 


WHICH PARTITION DEED REQUIRES 
REGISTRATION 1988 SC 


In Roshan Singh v. Zile Singh - AIR 1988 SC 
881, 1988 SCR (2) 1106 it is held that--<lIt is 
well settled that while an instrument of n 


which operates or is intended to opégate as a 


declared volition constituti severing 


ownership and causes a tee egal relation 


to the property divided NO he parties to it, 
requires registration under Section 17(1)(b) of the 


Act, a writing whic y recites that there has 
in time past bee rtition, is not a declaration 
of Will, bu e statement of fact, and it does 
not requi istration. The essence of the matter 
is fie the deed is a part of the partition 
t tion or contains merely an incidental 
recital of a previously completed transaction. The 
use of the past tense does not necessarily indicate 
that it is merely a recital of a past transaction. It 
is equally well settled that a mere list of properties 
allotted at a partition is not an instrument of 
partition and docs not require registration. 


Section 17(1)(b) lays down that a document for 
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which registration is compulsory should, by its 
own force, operate or purport to operate to create 
or declare some right in immovable property. 
Therefore, a mere recital of what has already 
taken place cannot be held to declare any right 
and there would be no necessity of registering 
such a document. Two propositions must 
therefore flow: (1)A partition may be effected 
orally; but it is subsequently reduced int m 


of a document and that document ptrports by 


itself to effect a division and s all the 


terms of bargain, it will be "TF to register 


it. If it is not registered, AS) 9 of the Act will 
prevent its being admitted ir evidence. Secondly, 


evidence of the faç r: partition will not be 
admissible by n of Section 91 of the 
Evidence A . (2) Partition lists which are 
mere ON a previously completed partition 
betwe e parties, will be admitted in evidence 
e ough they are unregistered, to prove the 
fact of partition." It is further held that : "It is also 
well settled that the document though 
unregistered can however be looked into for the 
limited purpose of establishing a severance in 
status, though that severance would ultimately 


affect the nature of the possession held by the 


members of the separated family as co-tenants. 
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The document in the instant case can be used for 
the limited and collateral purpose of showing that 
the subsequent division of the properties allotted 
was in pursuance of the original intention to 
divide. In any view, the document was a mere list 
of properties allotted to the shares of the parties." 


To sum up the legal position 

(I) A family arrangement can be made orall 

(II) If made orally, there being no soca 
question of registration arises. 

(I) If the family arrangement, 4 Wee to 
writing and it purports to crea are, assign, 
limit or extinguish any ra e or interest of 


any immovable a it must be properly 


stamped and duly ered as per the Indian 


Stamp Act and I Registration Act. 
(IV) Whet NGNErms have been reduced to the 
form of,a @ogument is a question of fact in each 


n of phraseology of the writing and the 


cas tofpOletermined upon a consideration of the 
9 


circumstances in which and the purpose with 
which it was written. 

(V) However, a document in the nature of a 
Memorandum, evidencing a family arrangement 
already entered into and had been prepared as a 


record of what had been agreed upon, in order 
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that there are no hazy notions in future, it need 
not be stamped or registered. 

(VI Only when the parties reduce the family 
arrangement in writing with the purpose of using 
that writing as proof of what they had arranged 
and where the arrangement is brought about by 
the document as such, that the document would 
require registration as it is then that it wo be 
a document of title declaring for futu at 
rights in what properties the parties pdgsess. 
(VII) If the family arrangement is but not 


registered, it can be looked å or collateral 


purposes. ‘QO 
(VIH) Whether the purpgse is‘a collateral purpose, 


is a question of fi pends upon facts and 
circumstances case. A person can not 
claim a ri NEN e to a property under the said 
cocina Ch is being looked into only for 
collatefalSpurposes. 

(I amily arrangement which is not stamped 
and not registered cannot be looked into for any 
purpose in view of the specific bar in Section-35 


of the Indian Stamp Act. 


In Maturi Pullaiah and another v. Maturi 
Narasimham and others AIR 1966 SC 1836, the 


Hon'ble Supreme Court was dealing with a 
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document marked as Ex.B.1, similar to Ex.A.6 in 
this case. It provided for devolution of shares 
upon parties to it, on a future date. The Hon'ble 
Supreme Court extracted the relevant part of the 
document; as under: " The operative part of Ex.B- 
1 reads thus: "Therefore out of our family 
property, i.e., property which belongs to us at 
present and the property which we may acquire 


in future, the 1st party of us is 


representatives shall take two shares@Qwhile the 
2nd party of us and his represe i SS take 
three shares. We both parties, ND d that 

(CF one of our 


whenever any one of 
representatives desires at any time that the family 


properties should b tioned according to the 
above nione es and that till such time 


our family 5 ntinue to be joint subject to the 


terms 4S ted herein entered into this 


agr enfen " "It is common case that this 
GA did not bring about a division by metes 
and bounds between the parties. It did not also 
affect the interest of the parties in immovable 
properties in praesenti. What in effect it is said 
was that the parties would continue to be 
members of the joint Hindu family and that 


Narasimha would manage the family properties 


as before, and that when they effect a partition in 
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future Venkatramaiah would get 2 shares and 
Narasimha would get 3 shares in the properties 
then in existence or acquired thereafter. There 
was neither a division in status nor a division by 
metes and bounds in 1939. Its terms relating to 
shares would come into effect only in the future if 
and when division took place. If so understood, 
the document did not create any interest in 
immovable properties in praesenti in soo 
parties mentioned therein. If so, it follows that the 
document was not hit by S.1 Vy 
Registration Act." X 

NQ orerre IS A 


e Indian 


ORAL PARTITION F 
PERMISSIBLE MO PARTITION WHICH 


CAN BE ADOPT ANY UNDIVIDED HINDU 


FAMILY XO 


> 
It i Neettled that oral partition of property is 


ap€rimissible mode of partition which can be 
adopted by any undivided Hindu family as has 
been held in Karpagathachi's case 1965 AIR 
1752, 1965 SCR (3) 335 and S. Sai Reddy v. S. 
Narayana Reddy, (1991)13 S.C.C. .647. Similar 
view has been expressed by the Supreme Court 
in Bakhtawar Singh v. Gurdev Singh, (1996)9 
S.C.C. 370 and Hans Raj Agarwal v. CIT, (2003)2 
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S.C.C. 295=A.I.R. 2003 S.C. 2112. In Hans Raj 


Agarwal's case (supra). The Supreme Court has 
placed reliance on the view taken by it in the case 
of Nani Bai v. Gita Bai, A.I.R. 1958 S.C. 706 and 
also in the case of Roshan Singh v. Zile Singh, 
A.I.R. 1988 S.C. 881. As far back as in 1958 
in Nani Bai v. Gita Bai, (1959 S.C.R. 479) it was 
held: (A.I.R. 1958 S.C. 706 para 11) "Partitien in 
the Mitakshara sense may be only a sev of 
the joint status of the member& of the 
coparcenary, that is to say, wha S 
title has become a divided oie there has 


s by metes and 


ce a joint 


been no division of any 


bounds. Partition may ne ean what ordinarily 


is understood by n amongst co-sharers 
who may not members of a Hindu 
coparcena: partition in the latter sence of 
aN ific properties or parcels to 
ind viata coparceners, agreement amongst all 

arceners is absolutely necessary. Such a 
partition may be effected orally, but if the parties 
reduce the transaction to a formal document 
which is intended to be the evidence of the 
partition, it has the effect of declaring the 
exclusive title of the coparcener to whom a 
particular property is allotted by partition and is, 


thus, within the mischief of Section 17(1)(b)." 
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This view has been affirmed in Roshan Singh v. 
Zile Singh, A.I.R 1988 S.C. 881 at P.885, para 9: 
"A partition may be effected orally; but if it is 
subsequently reduced into a form of a document 
and that document purports by itself to effect a 
division and embodies all the terms of bargain, it 


will be necessary to register it." 


PARTITION AND RESERVING areng ro 
SURVIVORSHIP © 


Karpagathachi And Ors vs hinathachi 
1965 AIR 1752, 1965 335 Under the 


Hindu Law the "or ere competent to 


partition the pro and allot separate 
portions each, incidental to such allotment 
each could\@gfee to relinquish her right of 
survivorsHip in the portion allotted to the other. 
Suc Nanpan was not repugnant to s. 
6 he Transfer of Property Act, 1882. ............ 
Mere partition of the estate between the two 
widows does not destroy the right of survivorship 
of each to the properties allotted to the other. The 
party who asserts that there was an arrangement 
by which the widows agreed to relinquish the 
right of survivorship must establish this 


arrangement by clear and cogent evidence. 
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The respondent, in the instant case, had 


failed to discharge this onus. 


PARTITION OF FAMILY PROPERTY UNDER 
THE HINDU LAW IS NOT A MERE DIVISION OR 
DISTRIBUTION OF PROPERTIES OR A MERE 
ENFORCEMENT OF WHAT MAY BE STRICTLY 
DESCRIBED AS LEGAL RIGHTS. 


Division Bench of Court in the& case of 


Veerabhadrappa v. Lingappa, Mysore 
5 wherein it is held : "It is "O ember that 
a partition of family po) nder the Hindu 


Law is not a mere division or distribution of 


properties ora o cement of what may be 


strictly donb 


right in r cof joint family properties, its 


egal rights. The nature of 


manag nd its enjoyment by the several 
me ÉN the family are such that it cannot 
possibly be equated to considerations appropriate 
to English law ideas of joint tenancy or tenancy 
in common nor as the position of joint family 
Manager one comfortably assimilated in English 
Law ideas of trusteeship, agency or mere 


managership." 
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PARTITION EFFECTED CANNOT BE RE- 
OPENED UNLESS IT IS SHOWN IT IS 
OBTAINED BY FRAUD COERCION 
MISREPRESENTATION AND UNDUE 
INFLUENCE 


Ratnam Chettiar & Ors vs S. M. Kuppuswami 
Chettiar & Ors 1976 AIR, 1 1976 SCR (1})«863 

(1) A partition effected between the me of 
an Hindu Undivided Family by their own volition 
and with their consent cannot b SS unless 
it is shown that it was obt@i by fraud, 


coercion, eee ndue influence. 


act inter vivos cannot 


In such a case. the o ould require strict 


proof of facts, pecore 


be lightly set O) 
(2) When ition is effected between the 


members Ò Hindu Undivided Family which 


consi minor coparceners it is binding on the 
rs also, if it is done in good faith and in a 
bona fide manner keeping into account the 
interests of the minors. 
(3) But if the partition is proved to be unjust and 
unfair and is detrimental to the interests of the 
minors the partition can be reopened after any 
length of time. In such a case, it is the duty of the 


Court to protect and safeguard the interests of the 
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minors and the onus of proof that the partition 
was just and fair is on the party supporting the 
partition. 

(4) Where there is a partition of immovable and 
movable properties, but the two transactions are 
distinct and separable, or have taken place at 
different times, if it is found that only one of these 
transactions is unjust and unfair, it is open to the 
court to maintain the transaction whic st 


and fair and to reopen the partition AY unjust 


and unfair. O 
O EVERY 


INDIAN COURTS ENO 
ATTEMPT TO SUSTAIN FAMILY 


ARRANGEMENT rei THAN TO AVOID IT 
1966 SC Q 


The first Ò is in Maturi Pullaiah v. Maturi 
Nar sigam, AIR 1966 SC 1836. In para. 9 of 
t gment at p 1839 of the report, Subba Rao 


J., as he then was speaking for the Supreme 
courts, after citing the passage from Halbury's 
Laws of England which we have set out 
hereinabove, observed (p. 1839): "This passage 
indicates that even in England, Courts are averse 
to disturb family arrangement but would try to 


sustain them on broadest consideration of the 
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family peace and security. This concept of a 
'family arrangement' had been accepted by Indian 
courts but has been adapted to suit the family set 
up of this country which is different in may 
respects from that obtained England As in 
England so in India, courts have made every 


attempt to sustain family arrangement rather 
than to avoid it, having regard to the broadest 
consideration of family peace and sous 

A MEMBER NEED NOT eeceyp snare 


IN THE JOINT ESTATE MOF ENOUNCE 
HIS INTEREST THEREIN 


In Rukhmabai KS inarayan (1960 AIR 


335, 1960 SCR Ay 


down thus; Qhefe is a presumption in Hindu Law 


3), the Supreme Court laid 


that a fa is joint. There can be a division in 
sta among the members of a joint Hindu 
fi yy) by definement of shares which is 
technically called "division in status", or an actual 
division among them by allotment of specific 
property to each one of them which is described 
as "division by metes and bounds". A member 
need not receive any share in the joint estate but 
may renounce his interest therein, his 


renunciation merely extinguishes his interest in 
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the estate but does not affect the status of the 
remaining members vis-a-vis the family property. 
A division in status can be effected by an 
unambiguous declaration to become divided from 
the others and that intention can be expressed by 
any process. Though prima facie a document 
clearly expressing the intention to divide brings 
about a division in status, it is open to a p to 
prove that the said document was a sh a 
nominal one not intended to be actedQupon but 
was conceived and executed SS cerns 
purpose. But there is no pre 


property, whether movabl i ovable, held by 


a member of a joint to mily, is joint family 


property. The burd upon the person who 


asserts that a p ar property is joint family 


property t talglish that fact. But if he proves 
that ae’ sufficient joint family nucleus from 
an NN which the said property could have 
b quired, the burden shifts to the member 
of the family setting up the claim that it is his 
personal property to establish that the said 
property has been acquired without any 


assistance from the joint family property. 


FATHER HAS A RIGHT TO MAKE A PARTITION 
OF THE JOINT FAMILY PROPERTY IN HIS 


A gift to legal fraternity - Sridhara Babu N Advocate 





780 


HAND, HE HAS NO RIGHT TO MAKE A 
PARTITION BY WILL 


Kallyani vs Narayanan AIR 1980 SC 1173, 
1980 SCC (2) 1130 A Hindu father joint with his 
sons governed by Mitakshara law has the power 
to partition the joint family property at any 


moment during his life time. The consent ef the 


sons is not necessary for the exercise at 
This power comprenen N power 


to disrupt joint family status. W ough the 
father has a right to make a pafti of the joint 


family property in his h has no right to 
make a partition by will of joint family property 


amongst various m of the family except, of 
course, with O sent An ineffective will 
sometimes, x~ not always, if otherwise 
consengeeo l adult members, may be effective 
as Owy arrangement but as the father of a 


j indu family has no power to impose a 
family arrangement under the guise of exercising 
the power of partition, the power which 
undoubtedly he had but which he has failed to 
effectively exercise, it cannot in the absence of 
consent of all male members bind them as a 
family arrangement.... A family management 


must be an agreement amongst the various 
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members of the family intended to be generally 
and reasonably for the benefit of the family and 
secondly the agreement should be with the object 
either of compromising doubtful or disputed 
rights or for preserving the family property or the 
place and security of the family 

effective as a family arrangement the deed must 
be one intended to operate from the date ef the 
execution, and it must be assented d 
acquiesced in and acted upon by <>" ected 


ea Shah, 


Supreme Court in oe” 
HUF vs. Commissioner of Income Tax, Gujarat- 


1, Ahmedabad (19 SCC 155) holding that 
the father as a p potestas is entitled to effect 
partition ‘ e fellowing words: “ It is recognised 


in ancie indu Law that in a joint family 


offs Superior right has father or of his rights as 


te Mitakshara School, father in exercise 


patria potestas is entitled to bring about a 
complete disruption of the joint family consisting 
of himself and his minor sons and to effect a 
complete partition of the joint family properties 


even against the will of the minor sons.” 
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M.S.M.M. Meyyappa Chettiar vs. 
Commissioner of Income Tax: 
MANU/TN/0130/1951- AIR 1951 Mad 506 
(DB) - Under the Hindu law, a physical division of 
the properties of a joint family is not necessary to 
constitute a partition. Once the shares of the 
members are defined and fixed, there is a 
severance of the joint status. The sharer ay 
then make a physical division of the pro ror 


they may decide to enjoy it in commof, But the 


property ceases to be joint immedi e shares 


are defined and enema tly arers hold it 


as tenants-in-common. ND ion whether by 
means of a physical diyisiorry of property or by a 


definition of shares >. may be either total or 
partial. The pa of a portion of the joint 
family pro iés does not necessarily imply a 
division i tatus among the members and 
wh ere has been a severance in status in 
t e of a partial division must be gathered 
from the terms of the instrument effecting the 
partition or the conduct of the parties. In a joint 
Hindu family consisting of a father and his sons, 
the father has power, irrespective of the consent 
of his sons, to effect a division not only between 
them and himself but also between the sons inter 


The power of the father extends not 
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only to effecting a division by metes and bounds 
bub also a division in status between him and his 
sons inter se A partition by metes and 
bounds, if effected by the father in the exercise of 
the power conferred on him by Hindu law,, must 
be fair and the allotments substantially equal. .... 
Where a partition is effected by a Hindu father 
between himself and his sons in the exercise of 


his power and the sons are allotted a 


and legitimate rights, it would 


to have the partition set O 
gross inequality or fraud. If the sons happen to be 


minors at the time (Cres they can have 
the partition Ca side on their attaining 
majority -In other words the transaction 


is not yoi only voidable at the option of the 


son, df the latter seek to stand by it or enforce 
itSt€rms, it will not be open to the father to plead 
the invalidity of the arrangement on the ground 
of the inequality of the allotments. ..... Where 
there is an execution of a power with something 
added which is improper, the execution is good 
and the excess is bad. The execution is not void 
ab initio. The inequality in the partition could be 


redressed by an allotment of the excess property 
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retained by the father without disturbing the 
other terms of the partition arrangement. Even if 
the division of properties effected by the father 
were prejudicial to his minor sons and, therefore, 
liable to be set aside at their instance, a division 
in status between the father and his sons would 
have resulted from the transaction. 

propriety of the partition, whether it sho 
effected at all, whether it should be effe 
particular time, what properties ould be 
allotted to the different membe how the 
family properties should QF ed, are all 


matters for the copara cide, if they are 
adults, or for their g ian$, if they are minors 


ua 
or for the father, if (ais consists of himself 
and his minor D% Once a real and de facto 
O 


partition i NEN have been effected, it is not 
for the ee authority to redress alleged 
pe" in the partition by professing to 


i 


t in the interests of the minor coparceners. 


AFTER A JOINT FAMILY SEPARATES ANY 
MEMBER OF THAT FAMILY MAY AGREE TO 
REUNITE - REUNITING WAS OF A VERY RARE 
OCCURRENCE AND WHEN IT HAPPENS IT 
MUST BE STRICTLY PROVED 
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The Hon'ble Apex Court in the case 
of Bhagwan Dayal v. Reoti Devi, reported in 
AIR 1962 SC 287 observed that after a joint 
family separates any member of that family may 
agree to reunite as a joint Hindu Family, but such 
a reuniting was of a very rare occurrence and 
when it happens it must be strictly proved. It is 
implicit in the concept of a reunion that ¢here 
shall be an agreement between the p o 
reunite in estate and such an agreemert need not 
be express but may be implied conduct 
of the parties alleged to have ed. But the 


conduct must be of su incontrovertible 


refrom. It was also 


character that an OY. of reunion must be 


necessarily implie 
observed in the case that the burden was 
heavy on e\party asserting reunion and 
ambiguo beces of conduct equally consistent 


wit anfetnion or ordinary joint enjoyment cannot 
kag) 


Ss in a plea of reunion. 


WITH THE PROMULGATION OF THE 1956 
ACT, THE CONCEPT OF NOTIONAL 
PARTITION WAS INTRODUCED 


THE HON'BLE MRS.JUSTICE 
B.V.NAGARATHNA of HIGH COURT OF 
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KARNATAKA in the case of Pandun vs Laxmibai 
C Subhadra Decided on 1 October, 2012 

With the promulgation of the 1956 Act, the 
concept of notional partition was introduced 
when a male Hindu died intestate leaving behind 
a female Hindu as a Class-I heir under section 6 
of the Act. Ofcourse, the said section has 
undergone a radical change with the amendment 
brought about in the year 2005 by which m 
coparcenary is expanded to include a d@ughter as 
a part of it by birth just like a virtue of 
the 1956 Act, the Doctrine > ivorship has 

e 


been completely diluted “Oo re is a female 
Class-I heir. That apart, Section 14 of the Act 


states that where a Kê Hindu is possessed of 


cquired before or after, the 


the Act, the same shall be held 


by her as l owner and not as a limited owner. 
Su sse&iton (2) of Section 14 however, excludes 
Coren of full ownership to any property 
acquired by way of gift or under a Will or any 
other instrument or under a decree or order of a 
Civil Court or under an award where the terms 


thereof prescribe a restricted estate in such 


property. 
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Anar Devi and Ors. vs. Parmeshwari Devi and 
Ors.: MANU/SC/4370/2006 - Treatise of Mulla, 
Principles on Hindu Law, Seventeenth Edition, 
page 250 wherein while interpreting Explanation 
I to Section 6 of the Act, the learned author stated 
that "Explanation I defines the expression ‘the 
interest of the deceased in Mitakshara 


coparcenary property’ and incorporates int@ the 


subject the concept of a notional partition “Tis 

essential to note that this notional partition is for 

the purpose of enabling su S and 

computation of an interest, w NO. otherwise 

liable to devolve by su “om and for the 

ascertainment of the s win that interest of the 
a 


relatives mentione ss I of the Schedule. 
Subject to such p N out of the interest of the 
deceased r Cu the other incidents of the 
coparcen are left undisturbed and the 
copareen can continue without disruption. A 
tory fiction which treats an imaginary state 
of affairs as real requires that the consequences 
and incidents of the putative state of affairs must 
flow from or accompany it as if the putative state 
of affairs had in fact existed and effect must be 
given to the inevitable corollaries of that state of 
affairs. "the operation of the notional 


partition and its inevitable corollaries and 
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incidents is to be only for the purposes of this 
section namely, devolution of interest of the 
deceased in coparcenary property and would not 
bring about total disruption of the coparcenary as 
if there had in fact been a regular partition and 
severance of status among all the surviving 
coparceners. According to the learned author, at 
page 253, the undivided interest "of the deceased 
coparcener for the purpose of giving effe 

rule laid down in the proviso, as alrea 

out, is to be ascertained on 

notional partition as of the da 

determination of that sh depend on the 
number of persons who.would have been entitled 
to a share in the rcenary property if a 
partition had ify taken place immediately 


before his th\and such person would have to 


be ascert according to the law of joint family 
an part ion. The rules of Hindu law on the 
stisfect in force at the time of the death of the 


coparcener must, therefore, govern the question 


of ascertainment of the persons who would have 


been entitled to a share on the notional partition. 


Ramesh Verma (D) tr. L.Rs. vs. Lajesh Saxena 
(D) by L.Rs. and Ors. : MANU/SC/ 1549/2016 


- Section 6 deals with the question of coparcener 
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in a Mitakshara coparcener dying after coming 
into operation of the Hindu Succession Act, 
without making any testamentary disposition of 
his undivided share in the joint family property. 
The initial part of Section 6 stresses that the Act 
does not interfere with the special rights of those 
who are members of Mitakshara property except 


to the extent that it seeks to ensure the female 


heirs as specified in Class I of the Sch 7a 
share in the interest of a coparcener ir&the event 
of his death, by introducing t Ss of a 
notional partition immediately G his death. 

Oy the deceased 


Proviso to Section 6 oper 
has left surviving him, a daughter, or any female 


as specified in “ese e Schedule. 


EXCEPTI NS ULE PARTIAL PARTION IS 
NOT se ABLE 

< 
T ON'BLE MR. JUSTICE N. KUMAR AND 
THE HON'BLE MR. JUSTICE H. S. KEMPANNA of 
Karnataka High Court in the case of Basavaraj 
Guddappa Maliger vs Beerappa @ 
Doddabeerappa Decided on 31 July, 2012 

It is settled law, there can be only one 
partition generally. All the properties belonging to 


joint family have to be divided by metes and 
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bounds in such a partition. Said partition may be 
by an agreement or by a decree of the Court. It is 
only when all the properties are taken into 
consideration, effective partition can be effected. 
But this rule is not without exceptions. It is 
possible that some properties which are not 
available for partition are excluded. Properties in 
which the rights of the parties are not crystalized 
are excluded and in respect of such prop 7a 


second suit is perfectly maintainable vided an 


acceptable reason is given for noti ng in the 


earlier suit. At the same ny operties are 


before the Court, all the © ho are entitled 
to share are before Court as*in this case, merely 


because in one a particular property 
belonging to joi ly is not included which is 
subject ma cross suit and which is very 
much hefi pre) he court, the court is not justified 
in jfi Ding the suit on the ground, that all the 
hops of joint family are not included in the 
suit. o... Once the court records a finding that 
the said property is joint family property and it is 
before the court and as all the parties who are 
entitled to share are before the court, nothing 
prevented the court from effecting partition. ..... 
There is no evidence on record to show that the 


joint family has contributed anything for 
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purchase of the said property. In fact, there is no 
evidence on record to show what is the income of 
the joint family and the income derived from 


agricultural operations. 


STAYING AWAY AND WORKING AS TEACHER 
DOES NOT SEVERE JOINT STATUS 


THE HON'BLE MR.JUSTICE N 
SHANTANAGOUDAR of Karnataka h Court 
in the case of Sri Shivaputra Naa 
Decided on 5 July, 2012 O 

Q places on 


After appointment he we 
transfer. Merely because the‘plaintiff is a Teacher 


and was not engl Oas with the other 


e said that the plaintiff has 
seized to é eyoint family member. Admittedly 


defendants, it c 


verance of status and there is no 


there iş 


pri růtion. Since the family had got sufficient 
ntefeus and all the major portions of the property 
are purchased out of the joint family funds, the 
Courts below have rightly concluded that all the 


properties are joint family properties. 


IN ORDER TO OPERATE AS A SEVERANCE OF 
JOINT STATUS THE EXPRESSION OF 
INTENTION BY THE MEMBER SEPARATING 
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HIMSELF FROM THE JOINT FAMILY MUST BE 
DEFINITE AND UNEQUIVOCAL 


Mudi Gowda Gowdappa Sankh vs Ram Chandra 
Ravagowda Sankh AIR 1969 SC 1076, (1969) 
1 SCC 386, 1969 3 SCR 245 It is now well 
established that an agreement between all the 
coparceners is not essential to the disruptien of 


the joint family status, but a defin d 


unambiguous indication of me by one 


member to separate himself fro ily and 

to enjoy his share in severalty XO... in law 

to a division of status. It å terial in such a 

case whether the otheņ merñbers assent or not. 
Once the decision å 

to his co-sharers, the right 

o obtain and possess the share 

whic e admittedly is entitled, is 


uni péedhabie. But in order to operate as a 
he of joint status, it is necessary that the 
expression of intention by the member separating 
himself from the joint family must be definite and 
unequivocal. If, however the expression of 
intention is a mere pretence or a sham, there is 
in the eye of law no separation of the joint family 


status. 
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Nagaraja Shetty vs. Krishna: ILR 1996 KAR 
1156 - MANU/KA/0312/1995 It is only by 
act of parties namely the coparceners that a 
partition can take place and in a case where one 
or more members of a Hindu Undivided Family 
decide to severe the joint family status, that 
intention must be very clear from the material 
before the Court. The fact that the party degides 
to reside separately or to. start s 
separately or to dispose of his ND. joint 


family assets is strong meron) 
amily status 


ce of an 
intention to put an end to the ġ 


but each of these by elves may not 


necessarily be conclu A) . Invariably the Court 


will look to the ow e circumstances at the 
point of time why NM veverane has taken place 
and one of Opes factors would be the 
question whether a pro-rata share has been 
ca out of the assets and whether that share 
has*in) fact been taken away by the separating 
party. A partition is not to be confused with a 
mere domestic or family arrangement whereby for 
a variety of reasons some sort of loose divisions 
may take place, unless all the necessary 
ingredients as laid down by law namely the 
definite intention to separate, the carving out of 


shares and the physical division thereof and the 
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separating or handing over or taking away of that 
share. It is the totality of these factors alone that 
can lead to the conclusion that partition has in 


fact taken place. 


In MANU/KA/0088/1977 : AIR1977Kant175 , 
Gooty Thotappa and Ors. v. Gooty 
Gurusiddappa and Anr. the Court once again 
had occasion to carefully analyse the n of 
the transaction and held that the intention to 
separate must be clear and unequi and that 


this must be accompanied WF rtainment of 


the shares. `O 


JOINT TITLE RANSFORMED BY 
ARATE TITLES OF THE 
INDIVIDU 


© 
Gaj ndrabedkar, CJ, in V.N. Sarin vs. Ajit 

Poplai (1966) 1 SCR 349 = AIR 1966 SC 
432 observed that, "the true effect of partition 


was that each co-parcener got a specific property 
in lieu of his undivided right in respect of the 
totality of the property of the family." Has held 
that having regard to the basis character of joint 
Hindu family property, each coparcener has an 


antecedent title to the said property, though its 


A gift to legal fraternity - Sridhara Babu N Advocate 





795 


extent is not determined until partition takes 
place. That being so, partition really means that 
whereas initially all the coparceners had 
subsisting title to the totality of the property of 
the family jointly, that joint title is transformed by 
partition into separate titles of the individual 
coparceners in respect of several items of 
properties allotted to them respectively. 
It was also pointed out by this Cou 

Bahadur Bhujil vs. Debi Singh Bh 

AIR 1966 SC 292, as also ina decision 
in Ram Charan Das vs. Giria 1 Devi & Ors. 
AIR 1966 SC 323, that i ot necessary to 
show that every perso ~N a benefit under a 
Family Arrangemen a share in the property; 


it was enough if iy ad a possible claim or even 
if they are SEN. a semblance of a claim. 


+ 
WH N(PARTION AMOUNTS TO TRANSFER 


Sk. Sattar Sk. Mohd. Choudhari v. 
Goundappa Amabadas Bukate (AIR 1997 SC 
998). If a partition of the joint family property 
takes place by act of parties, it would not, as seen 
above, be treated as "Transfer" within the 
meaning of Section 5 of the act. But if a suit for 


partition is filed and the partition is brought 
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about through a decree of the Court, it would 
amount to a "Transfer" vide Section 2(d), which 
specifically excludes transfers by operation of law 
or under a decree or order of a Court. Section 5, 
which, in a way, defines transfer, is, therefore, 
over-ridden by Section 2(d) of the Act. 

The Calcutta High Court in Sm. Durgarani 
Devi vs. Mohiuddin & Ors. (1950) 86 Caleutta 
Law Journal 198. held that although n 
was not a transfers the owners, on seyerance of 
different portions, get "all the right mplated 
by Section 109 of the Act, inc Oa right of 
the owners of the seve Oy to recover 
possession from the a terminating his 


tenancy. Ç 
A Full O the Madhya Pradesh High 
vs. Narayanlal AIR 1980 MP 


Court in Safda 
8, held th ignment of a part of holding effects 
a váa e of the holding and entitles the 
Bre to proceed against the tenant. Similar 
view was expressed by the same High Court in an 
earlier decision in Pyarelalsa vs. Garanchandsa & 
Ors. AIR 1965 MP 1 and by the Patna High Court 
in Badri Prasad vs. Shyam Lal Jaiswal and Ors. 
A1R 1963 Patna 85. The High Court of Jammu & 


Kashmir in Skattar Singh vs. Rawela AIR 1954 
J&K 18 took the view that "partition was a 
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transfer to which Section 109 would be 
applicable. 

The Allahabad High Court in Ram Chandra Singh 
& Ors. vs. Ram Saran & Ors. AIR 1973 Allahabad 
173 laid down that it was open to one of the co- 
owners, after partition, to sue for ejectment of the 
tenant from his share of the leased property. 

A Full Bench of the Madras High Cowrt in 
Puthiapurayil Kannyan Baduvan & s. 
Chennyanteakath Puthiapurayil Alikutti & Ors. 
AIR 1920 Madras 838 is also o. SS 
The Madras and Allahabad deci (cited above) 
were approved by Supre in Mohar Singh 
vs. Devi Charan 1988(1 NI, (SC) = AIR 1988 
SC 1365 = 1988(2) 1 (SC). 


me view. 


MANU/ 006 : AIR 2007 KAR. 91 in 
the cas ARALAPPA AND ETC., VS. 
JA WATH AND ORS. - partition is not 
'trafisfer' and the reason being, no conveyance is 
involved and in partition every one has 
antecedent title. Partition does not give title or 
create title. If the party to the partition has an 
antecedent title to the property, it only enables 
him to obtain what is his own in a definite and 


specific form. In a partition, no one transfers title 


which he possesses in favour of a person who 
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does not possess a title. Every one has an 
antecedent title. Therefore, no conveyance is 
involved, in the process as conferment of a new 
title is not necessary. It does not amount to 


transfer. 


PARTITION OF TENANTED PROPERTY BY CO- 
OWNERS 


Sk. Sattar Sk. Mohd. Choudhari v. Gqundappa 
Amabadas Bukate (AIR 1997 SA, The 
tenancy cannot be split up ei Oer or in 
rent or any other obligati nilateral act of 
one of the co-owners. If, However, all the co- 
owners or the co-le 

the demised property by 


metes and s and come to have definite, 


positive a íd) dentifiable shares in that property, 
the bcd e separate individual owners of each 
ve portion and can deal with that portion as 


also the tenant thereof as individual 


owner/lessor. The right of joint  lessors 
contemplated by Section 109 comes to be 
possessed by each of them separately and 
independently. There is no right in the tenant to 
prevent the joint owners or co-lessors from 


partitioning the tenanted accommodation among 
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themselves. Whether the Premises, which is in 
occupation of a tenant, shall be retained jointly 
by all the lessors or they would partition it among 
themselves, is the exclusive right of the lessors to 
which no objection can be taken by the tenant, 
particularly where the tenant knew from the very 
beginning that the property was jointly owned by 


several persons and that, even it he was @eing 


dealt with by only one of them on beh e 
whole body of the lessors, he cannot os to the 
transfer of any portion of the Pe’) 

r 


a third person by one of we 
partition of the property. o 


to the tenant to show “ag the partition was not 


favour of 
s or to the 
wever, be open 
bona fide and w sham transaction to 
overcome the ri of Rent Control laws which 
protected evi¢tidg of tenants except on specified 


grounds t in the relevant statute. 


High Court in the case of Venkatappa 
Naidu v. Musal Naidu and Ors. reported in AIR 
1934 MADRAS 204, wherein it was held that for 
the purpose of construing the nature of the 
document in question, it is not necessary to 
consider the contentions raised by the parties, as 
regards their right to the properties. Even if they 


are not really co-owners in the eye of the law, still 
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if they purport to be co-owners and if a document 
is executed in that capacity, it would come within 


the definition of an instrument of partition. 


PARTITION DOES NOT GIVE TITLE OR 
CREATE TITLE - IT DOES NOT AMOUNTS TO 
TRANSFER 


THE HON’BLE JUSTICE N. KU of 
Karnataka High Court in the o, of Sri 
Aralappa ... vs Sri Jagannath W d in AIR 


2007 Kant 91, ILR 2007 VOF Even if the 
plaintiffs had no subsisti in the property 


on the date of partitio pj they, along with 


their father effect on of the joint family 
properties purp e the co-owners, then the 
said docu t would come within the definition 
of an ins ent, of partition and the plaintiffs 
hav aint to the property that has fallen to their 
s The word "Vibhaga" in Sanskrit, 
"Bhaga" in Kannada is usually rendered into 
English by the words "Partition". It denotes 
adjustment of diverse rights regarding the whole 
by distributing them in particular portions of the 
aggregate. It is a process by which the joint 
enjoyment of a property is transformed into an 


enjoyment in severalty. It may be by the 
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agreement between the parties or by a decree of 
the court. However, in either of the cases, the 
parties to the partition possess an antecedent 
title in the property and through the process of 
partition, the antecedent title is specifically 
defined. Before partition, the property was 
enjoyed jointly and after partition, they would 
enjoy the property in severalty. Therefore, i the 
partition no party gets the title for the fi e. 


In other words, partition does not give title or 


create title. If the party to the i has an 
antecedent title to the ely only enables 


him to obtain what is "NO a definite and 
specific form, Section 5 of the’ Transfer of Property 


Act contemplates tr. Oi property by a person 


whose title in th id*property, to another person 
who has n n a partition, no one transfers 
title whic ossesses in favour of a person who 
doe tot possess a title. Every one has an 
Mo: title. Therefore, no conveyance is 
involved, in the process as conferment of a new 
title is not necessary. It does not amount to 
transfer. Therefore, partition is not a transfer and 
by partition no body acquires title to any property 


for the first time. Consequently the partition deed 


only recognises an existing right, which each 
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party to the deed has in the joint property and no 
right spring from the deed of partition. 

Court in Kale & Ors. vs. Deputy Director of 
Consolidation & Ors. AIR 1976 SC 807 and Ram 
Charan Das vs. Giria Nandini Devi & Ors. AIR 
1966 SC 323 = (1965) 3 SCR 841, also took the 
same view and held that a "Family Arrangement" 
proceeds on the assumption that the parties, in 
whose favour the arrangement was m d 
who, under that arrangement, com@& to have 
definite and positive share in th ty, is not 
a transfer but is only a ror of the title 


already existing in them. 


In a decision AA AIR 1976 SC 807 


(in the case of K d Others -vs- Deputy 
Director of C Sion and Others) the 
Supreme HENS held that, in case of family 
a. up by the parties, the family 
settlemien?must be a bonafide one so as to resolve 
fi yJ disputes and rival claims by a fair and 
equitable division or allotment of properties 
between the various members of the family. 

The Supreme Court in the case of The 
Commissioner of Income Tax, Gujarat, v. 


Keshavlal Lallubhai Patel 1965 AIR 1392, 1965 
SCR (2) 139 dealing with the question whether 


A gift to legal fraternity - Sridhara Babu N Advocate 





803 


the partition is a transfer, has held that, "it is 


not". 


PARTITION OF THE PROPERTY CAN ONLY BE 
AMONG THE PARTIES WHO HAVE A PRE- 
EXISTING RIGHT TO THE PROPERTY 


Hiraji Tolaji Bagwan (since deceased by 

v. Shakuntala 1990 AIR 619, 1990 ) 
66 A partition of the property can onlyabe among 
the parties who have a pre-exi ‘J, to the 
property. Under the Hindu La pol ale, major 
or minor has no share ae emm property. 


A female is given a Or either in the self- 


acquired property 19 usband or the father, or 


in the share of 
coparce- oer after the property is 
mrss cannot, therefore, be a 
par tign Nand hence a family settle- ment with 
Lay to the ancestral property so long as it is 


joint, in favour of either the wife or the daughter. 


sband or the father in the 


ORAL PARTITION HAD BEEN EFFECTED 
WHICH HAD BEEN SUBSEQUENTLY REDUCED 
INTO WRITING AS A MEMORANDUM AND NOT 
AS AN ACTUAL DEED OF PARTITION 
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Narendra Kante vs Anuradha Kante & 
Ors. (2010) 2 Supreme Court Cases 77 As far as 
factum of partition is concerned, the same being 
a question of fact, this Court is not inclined to 
interfere with the prima facie view taken by the 
courts below, for the purpose of interim order, 


that an oral partition had been effected which had 
been subsequently reduced into writing ~@s a 
Memorandum and not as an actual pee or 


Partition. © 


WHETHER PARTITION DE OUNTS TO 
TRANSFER DISCUSSED AQ 


Justice N Kumar < nataka High Court in 


thecase of Aralo 


in AIR € nt 91, ILR 2007 KAR 339 


vs Jagannath Reported 


ion deed the parties have described 

ves as Roman Catholics. Therefore, in 

v of this categorical admission in the plaint as 
well as in the registered partition deed, it is clear 
that they are not members of Hindu undivided 
family as understood under Hindu Law. They are, 
governed by the provision of Indian Succession 
Act. In the property of the father, during his life 
time the sons do not get any right. The concept of 


blending, known under Hindu Law is not 
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applicable to them. Therefore, it is clear that the 
aforesaid Sy.No. 47/2 absolutely belongs to 
Chowrappa and the only mode in which he could 
have conveyed title to his sons in the said 
property was by way of registered sale deed or gift 
deed. However, the recital Ex.P-1 shows that they 
treated themselves as undivided joint family and 
then 35 guntas in the aforesaid survey number 
was given to the share of these plaintiffs 

father under the aforesaid partition 

under Hindu Law, if the sons ha 


light, in a partition deed they get right in 


the property for the first, © 


Quoted Citations <O 


The law on the 


is well settled. The Privy 
Council in e of Mt. Girija Bai v. Sadashiv 
Dhundir Ors. reported in AIR 1916 PRIVY 
CoO NÉI has held that Partition does not give 
title’*ov create a title. It only enables the sharer to 
obtain what is his own in a definite and specific 
Form for purposes of disposition independent of 
the wishes of his former co-sharers. Where a 
division of right had already taken place as 
evidenced by a deed of partition, the right which 
each individual member has in the joint property 


did not spring from the deed or the agreement of 


A gift to legal fraternity - Sridhara Babu N Advocate 





806 


parties to which it gave expression. The 
agreement only recognised existing rights in each 
individual member which he was entitled to 


assert at any time he liked. 


The Supreme Court in the case _ of The 
Commissioner of Income Tax, Gujarat, v. 
Keshavlal Lallubhai Patel 1965 AIR 1392, 4965 
SCR (2) 139 dealing with the question er 
the partition is a transfer, has nN "it is 


, S 


not 


The Supreme Court in t of V.N. Sarin v. 
Ajit Kumar Poplai Or r., 1966 AIR 432, 


1966 SCR (1) 349 d that having regard to 


the basis charac oint Hindu family property, 
each copa << as an antecedent title to the 
said prop ough its extent is not determined 
unti €2 ition takes place. That being so, 
hod really means that whereas initially all 
the coparceners had subsisting title to the totality 
of the property of the family jointly, that joint title 
is transformed by partition into separate titles of 


the individual coparceners in respect of several 


items of properties allotted to them respectively. 
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Again the Supreme Court in the case of Sk. Sattar 
Sk. Mohd. Choudhari v. Gundappa Amabadas 
Bukate (1996) 6 SCC 373 after reviewing the 
entire case law on the point has held that Section 
5 contemplates transfer of property by a person 
who has a title in the said property to another 
person who has no title. A family arrangement, on 
the contrary, is a transaction between menabers 
of the same family for the benefit of the o 
as to preserve the family property, the4geace and 
security of the family, avoidance Wy dispute 
and litigation and also for saw e honour of 
the family. Such an arra 1 based on the 
assumption that there n title in 
the parties and the ent acknowledges and 
defines what th is. It is for this reason that 


a share i 


a family a gament by which each party takes 
on property has been held as not 


who has title to it to a person who has no 


p 


title. However, if a partition of the joint family 


amounting to a "conveyance of property" from a 
bs 


property takes place by act of parties, it would not 
be treated as 'transfer' within the meaning of 
Section 5 of the Act. 

Referred in Quoted citations 

Kale & Ors. vs. Deputy Director of 
Consolidation & Ors. AIR 1976 SC 807 
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and Ram Charan Das vs. Giria Nandini Devi & 
Ors. AIR 1966 SC 323 = (1965) 3 SCR 841, also 
took the same view and held that a "Family 
Arrangement" proceeds on the assumption that 
the parties, in whose favour the arrangement was 
made and who, under that arrangement, come to 
have definite and positive share in the property, 
is not a transfer but is only a recognition ef the 
title already existing in them. 
Court in Tek Bahadur Bhujil vs. i Singh 
Bhujil & Ors. AIR 1966 SC 2 sy, in an 
earlier decision in Ram Cha O. vs. Giria 
Or it was not 


Nandini Devi & Ors. (s 
necessary to show that ev person taking a 


benefit under a rel bnern had a share 


in the property; 


as enough if they had a 
possible cla r even if they are related, a 
semblanc of a claim. 
Gaj ndra dkar, CJ, in V.N. Sarin vs. Ajit 
Poplai (1966) 1 SCR 349 = AIR 1966 SC 
432 observed that, "the true effect of partition 
was that each co-parcener got a specific property 
in lieu of his undivided right in respect of the 


totality of the property of the family." 


ONCE PARTITION STANDS CONCEDED AND 
THE PROPERTY IN DISPUTE FALLEN TO HIS 
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SHARE THE PLEA OF HIS BEING A LUNATIC 
REJECTED 


Karumanda Gounder vs Muthuswamy Gounder 
& Others AIR 1996 SC 1002. Once the partition 
is given effect to and the property is divided and 
shared, the plea that person so took the share is 
a lunatic will have no effect. A plea of Lun is 
sustainable only if the District co s 


adjudged the person in question as Sy 


WHEN THE PARTITION CAN pA orenen 


Ratnam Chettiar & @ vs‘S. M. Kuppuswami 


Chettiar & Ors aX, , 1 1976 SCR (1) 863 
iti between the members of 


an Hindu ivicged Family by their own volition 
and with consent cannot be reopened unless 
it i dwn that it was obtained by fraud, 
Cc iðn, misrepresentation or undue influence. 
In such a case. the Court should require strict 
proof of facts, because, an act inter vivos cannot 
be lightly set aside. 

(2) When the partition is effected between the 
members of the Hindu Undivided Family which 
consists of minor coparceners it is binding on the 


minors also, if it is done in good faith and in a 
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bona fide manner keeping into account the 
interests of the minors. 

(3) But if the partition is proved to be unjust and 
unfair and is detrimental to the interests of the 
minors the partition can be reopened after any 
length of time. In such a case, it is the duty of the 


Court to protect and safeguard the interests of the 
minors and the onus of proof that the partition 
was just and fair is on the party suppor 
partition. 

(4) Where there is a partition “yn and 


movable properties, but the F 
distinct and separable, sO taken place at 
different times, if it is found tħat only one of these 


transactions is PAN unfair, it is open to the 


sactions are 


court to maintai transaction which is just 


and fair a pen the partition that is unjust 
and ane 


T ULE OF REOPENING OF PARTITION 
DOES NOT APPLY TO A DECREE IF THE 
MINOR IS PROPERLY REPRESENTED BEFORE 
THE COURT UNLESS THE MINOR CAN SHOW 
FRAUD OR NEGLIGENCE ON THE PART OF 
HIS NEXT FRIEND 
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Bishundeo Narain And Another vs Seogeni Rai 
And Jagernath AIR 1951 SC 280, 1951 SCR 
548 Where a Court has sanctioned an agreement 
or compromise in a suit to which a minor is a 
party after satisfying itself that it is for the minor's 
benefit, the decree based on the agreement or 
compromise cannot be held to be invalid or not 
binding on the minor merely because, the 
sanction of the Court was not obtaine e 
next friend or guardian before he began to 
negotiate for the agreement or c pn The 
rule that in the case of a ion between 

oe of whom is 


members of a joint Hind 


able to show that Ilvision was unfair and 


a minor, if the minor, A obtaining majority, is 


unjust, the courfwill’set it aside, does not apply 
to decrees,i ition suits in which the minor 
was prop represented before the court. The 
decreelis¥as binding on him as on the adult 
pawties unless the minor can show fraud or 
negligence on the part of his friend or guardian 


ad litem. 
AN AGREEMENT BETWEEN ALL THE 


COPARCENERS IS NOT ESSENTIAL TO THE 
DISRUPTION OF THE JOINT FAMILY STATUS 
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Mudi Gowda Gowdappa Sankh vs Ram Chandra 
Ravagowda Sankh AIR 1969 SC 1076, (1969) 
1 SCC 386, 1969 3 SCR 245 It is now well 
established that an agreement between all the 
coparceners is not essential to the disruption of 
the joint family status, but a definite and 
unambiguous indication of intention by one 
member to separate himself from the familyand 
to enjoy his share in severalty will amou wW 
to a division of status. It is immateriaÑin such a 
case whether the other membe t or pot. 
Once the decision is unequi expressed, 
and clearly intimated to hi ee the right 
of the coparcener to ob ~D possess the share 
to which he dly is entitled, is 


unimpeachable. in order to operate as a 
expresşjo 
hi elf fr the joint family must be definite and 
Lea If, however the expression of 


intention is a mere pretence or a sham, there is 


intention by the member separating 


severance s joint status, it is necessary that the 


in the eye of law no separation of the joint family 
status. aeee there is no presumption that a 
Hindu family merely because it is joint, possesses 
any joint property. The burden of proving that any 
particular property is joint family property, is, 


therefore, in the first instance upon the person 


A gift to legal fraternity - Sridhara Babu N Advocate 





813 


who claims it as coparcenary property. But if the 
possession of a nucleus of the joint family 
property is either ‘admitted or proved, any 
acquisition made by a member of the joint family 
is presumed to be joint family property. This is 
however, subject to the limitation that the joint 
family property must be such as with its aid the 
property in question could have been acquired. It 
is only after the possession of an a e 


nucleus is shown, that the onus shifts\on to the 


person who claims the property quisition 
to affirmatively make out “ly roperty was 
acquired without any aid © e family estate. 


ORAL PARTITION erases IN LAW 

In Hans Raj Gr 1 v. CIT, (2003)2 S.C.C. 
295, A.I. S.C. 2112. their Lordships 
observed \ “The further submission of the 
ap ES that an oral partition was 
he Presi in law is erroneous. As far back as 
in 1958 in Nani Bai v. Gita Bai, (1959 S.C.R. 479) 
it was held: Nani Bai v. Gita Bai, A.I.R. 1958 S.C. 
706 "Partition in the Mitakshara sense may be 
only a severance of the joint status of the 
members of the coparcenary, that is to say, what 


was once a joint title has become a divided title 


though there has been no division of any 
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properties by metes and bounds. Partition may 
also mean what ordinarily is understood by 
partition amongst co-sharers who may not be 
members of a Hindu coparcenary... For partition 
in the latter sence of allotting specific properties 
or parcels to individual coparceners, agreement 
amongst all the coparceners is absolutely 
necessary. Such a partition may be effected 
orally, but if the parties reduce the trans 

a formal document which is intende 

evidence of the partition, it 

declaring the exclusive title OF 


whom a particular prope) tted by partition 
and is, thus, within the Mischief of Section 


n 
17(1)(b)." (Supre On: in the case of 
Karpagathachi v, rathinathachi, A.I.R. 1965 


S.C. 1752 S eddy v. S. Narayana Reddy, 
(1991)13 ey . .647. Similar view has been 


Lo by the Supreme Court in Bakhtawar 


S . Gurdev Singh, (1996)9 S.C.C. 370) 
CO-OWNER OR CO-SHARER RIGHTS IN 
PROPERTY - NON PARTICIPATION NOT 
AMOUNTS TO OUSTER 

In AIR 1981 SC 77 : (1980) 4 SCC 396,Karbalai 
Begum v. Mohd. Sayeed Fazal All, J. held : "It 


is well settled that mere non-participation in the 
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rent and profits of the land of a co-sharer does 
not amount to an ouster so as to give title by 
adverse possession to the other co-sharer in 
possession. Indeed even if this fact be admitted, 
then the legal position would be that the 
defendants being co-sharers of the plaintiff, 
would become constructive trustees on behalf of 
the plaintiff and the right of the plaintiff would be 
deemed to be protected by the trustees." 


WITHOUT GETTING THE PR wey AND 
FINAL DECREES SET ASIDE Oancetimp, 
THE PLAINTIFFS ARE NTITLED TO 
REOPENING OF THE Oy ION 


In the case of (Oo and Others v 
K.T. Sidd etty and Others, 1989(1) Kar. 
L.J. “an ; Court has held that where a suit 
wa 4> as one for declaration that the 
p Sa and final decrees passed were nullity 
because they were tainted with fraud and 


coercion, if such a relief is granted, in effect, it 


would result in setting aside the preliminary and 


final decrees and the Court went on to observe 
that, in fact, without getting the preliminary and 
final decrees set aside or cancelled, the plaintiffs 


are not entitled to reopening of the partition 
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because, their father was a party to the 
preliminary and final decrees passed in the 
previous suit. In the instant case also, the 
plaintiffs, by seeking the relief of partition and 
separate possession of their share in the suit 
property are, in effect, calling in question the deed 
of relinquishment of the year 1969, which is a 
registered document. Therefore, unless andeuntil 
the said deed of relinquishment is set a Pere 


question of the plaintiffs staking a O share 
in the suit property will not "OQ 


Orn ASSUMED 


NOTIONAL PARTITION wW 
IMMEDIATELY R COPARCENERS 


BE 
DEATH 


Anar Devi and Parameshwari Devi and 


ors AIR 3332, “Thus we hold that 
a Section 6 of the Act (Hindu 
Suc iow Act) when a coparcener dies leaving 
b any female relative specified in Class I of 
the Schedule to the Act or male relative specified 
in that class claiming through such female 
relative, his undivided interest in the Mitakshara 
coparcenary property would not devolve upon the 
surviving coparcener, by survivorship but upon 
his heirs by intestate succession. Explanation 1 


to Section 6 of the Act provides a mechanism 
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under which undivided interest of a deceased 
coparcener can be ascertained and, i.e., that the 
interest of a Hindu Mitakshara coparcener shall 
be deemed to be the share in the property that 
would have been allotted to him if a partition of 
the property had taken place immediately before 
his death, irrespective of whether he was entitled 
to claim partition or not. It means fog the 
purposes of finding out undivided inte a 
deceased coparcener, a notional partition has to 
be assumed immediately mg and 


the same shall devolve “> 
ly include the 


is heirs by 
succession which would 
surviving coparcener W 


ho; apart from the 


devolution of the ided interest of the 
deceased upon A succession, would also be 
entitled to 1 is undivided interest in the 
coparcendg property which he could have got in 


Ge 


Justice B.V. Nagarathna of Karnataka High 
court in case of Balavant Rao and Ors. vs. 
Geeta and Ors.: MANU/KA/3504/2016 - 2017 
(1) KCCR 915" Keeping in mind the 
amendment made to Section 6 in the year 2005, 
if the deceased coparceners has left behind a 


daughter and if the deceased coparcener i.e., the 
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father and the daughter were both alive on 
09/09/2005, in that case, the daughter would be 
entitled to a share equal to that of a son i.e., her 
brother and not otherwise."..... "But in the instant 
case, the deceased coparcener, Praveen was not 
alive as on 09/09/2005 so as to come to a 
conclusion that his daughter, if he had one, 
would be entitled to a share equal to that ef her 
brother. Although the deceased co er 
Praveen has no daughter, the ameridment to 
Section 6 would have applied "x se of the 


aveen, after 


death of a male coparcener 1 
09/09/2005 and the O of the Supreme 


Court would apply if or 09/09/2005 the 
deceased coparcene Orne father and daughter 
are alive and a AAIR But in the 
instant ca SEN Contention of the appellants is 
that QY No. 1, father and his four 
da ` are alive even as on today and 
t re, as they were alive as on 09/09/2005 
when the amendment was enforced therefore, by 
applying the dictum of Hon'ble Supreme Court in 
Prakash vs. Phulavati, the daughters would be 
entitled to a share equal to the sons. Their 
contention in substance is that the parents, sons 
and daughters would all get an equal share in the 


joint family properties and each one would get 
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one-tenth share. according to 
appellants, plaintiffs' share together is not one- 
sixth share together but only one-tenth. Such a 
contention cannot be accepted for the simple 
reason that the right of the deceased coparcener 
Praveen was created by birth. That right got 
crystallized on his death, which occurred in the 
year 1991. The vested right of his Class-I heirs in 
the share of the deceased coparcener, n 
cannot be watered-down or nullified account 


of the amendment made to Secti the Act. 


Although the amendment h en made to 
Section 6 of the Act effect that the 
daughters are entitled 4 a sħare equal to that of 


the sons or their rs and are treated as 
coparceners, t Q amendment cannot be 
applied i aight-jacket manner without 
taking O the date of death of a 
ma parcener in the family or irrespective of 
t e of a male coparcener. ........ As already 
noted, in the instant case, the male coparcener 
Praveen (son of defendant Nos. 1 and 2) died way 
back in the year 1991 and succession to his 
estate opened in the year 1991 itself. The vested 
right of the deceased coparcener in the suit 


schedule properties, which was crystallized on 


his death and which would devolve on his legal 
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heirs cannot be negated by virtue of the 
amendment made to Section 6. In fact, that is 
precisely what has been enunciated by the 
Hon'ble Supreme Court in Prakash vs. Phulavati 
by holding that the amendment made to Section 
6 is prospective in nature and in its operation. 
Further, on a reading of paragraph Nos. 17 and 
18 of the judgment of the Hon'ble Supreme Gourt, 
it becomes clear that the statutory al 
partition has not been given a go-bye account 
of the amendment made to Secti Any other 
interpretation would cause ha the rights of 
the successors of a dec Oy coparcener, 
who has died prior ree made to 


Section 6 of th “ie in the year 2005. 


p> cumstances, having regard 
to the afo Ae icta of the Hon'ble Supreme 


Court, AN 


d that in the instant case, when 
Praye ‘Yea i in the year 1991, succession opened 
a had one-sixth share in the suit schedule 
properties (3 brothers + father+ mother+ himself). 
That one-sixth share would devolve on his legal 
representatives being Class - I heirs, who are the 
plaintiffs and defendant No. 2, his mother. In the 
circumstances, defendant No. 2 would also be 
entitled to a share equal to that of the plaintiffs in 
the one-sixth share allotted to them. Thus, 
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plaintiffs and defendant No. 2 would be entitled 
to one-twenty fourth share in the suit schedule 
properties. Since defendant No. 2 is dead, her 
right to one-twenty fourth share therein would be 
divided between her husband, her three other 
sons and four daughters. ....... Further, the rest 
of the suit schedule properties i.e., five-sixth 
share after excluding one-sixth share, which has 
together devolved on the plaintiffs and d t 
No. 2 would be available for partition araongst the 
other members of the family. Whi ding the 
remaining five-sixth share am e members 


of the family, the amend de to Section 6 


in the year 2005 would.apply and the daughters 


would get a share e o that of the sons. It is 
further clarifie t the share allotted to 
defendant i is also available for further 
partition ngst the other members of the 


fami s tefendant No. 2 is since deceased...." 


IF A  COPARCENER EXPRESSES HIS 
INDIVIDUAL INTENTION IN UNEQUIVOCAL 
TERMS TO SEPARATE HIMSELF FROM THE 
REST OF THE FAMILY, THAT EFFECTS A 
PARTITION, SO FAR AS HE IS CONCERNED, 
FROM THE REST OF THE FAMILY 
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NANI BAI v. GITABAI, , AIR 1958 SC 706 the 


Supreme Court has held thus : "Partition in the 
Mitakshara sense may be only a severance of the 
joint status of the coparcenary, that is to say, 
what was once a joint title, has become a divided 
title though there has been no division of any 
properties by metes and bounds. Partition may 
also mean what ordinarily is understo by 
partition amongst co-sharers who ma e 
members of a Hindu coparcenary. For partition in 
the former sense, it is not nece SS, all the 
members of the joint fami ND ua agree, 
because it is a matter of4 oyaa volition. If a 
coparcener expresses his ividual intention in 
unequivocal terms <i himself from the 
t effects a partition, so far 


as he is < from the rest of the family. By 


this prec at was a joint tenancy has been 


ion in the latter sense of allotting specific 


p 


properties or parcels to individual coparceners, 


oe into a tenancy in common. For 


agreement amongst all the coparceners is 
absolutely necessary." 

ONCE A PARTITION IN THE SENSE OF 
DIVISION OF RIGHT, TITLE OR STATUS IS 
PROVED OR ADMITTED, THE PRESUMPTION 
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IS THAT ALL JOINT PROPERTY WAS 
PARTITIONED OR DIVIDED. 


In Kesharbai @ Pushpabai Eknathrao Nalawade 
(D) by L.Rs & Anr. v. Tarabai Prabhakarrao 
Nalawade & Ors as reported in AIR 2014 SC 
1830, it has been held:- It is a settled 
principle of law that once a partition in the sense 
of division of right, title or status is p or 


admitted, the presumption is thatQall joint 


property was partitioned or divi oubtedly 
the joint and undivided emt” the normal 
” it 


condition of a Hindu i is usually 
presumed, until the c ary"is proved, that every 


ontr 
Hindu family is joi Oe undivided and all its 


property is joing. is presumption, however, 
cannot be a partition (of status or 
propery). Oe er general or partial, is shown to 
hav. 4 place in a family. This proposition of 
ven been applied by this court in a number of 
cases. We may notice here the judgment of this 
Court in Bhagwati Prasad Sah & Ors. v. Dulhin 
Rameshwari Kuer & Anr [1951] SCR 603 
wherein it was inter alia observed as under:- "8. 
Before we discuss the evidence on the record, we 


desire to point out that on the admitted facts of 


this case neither party has any presumption on 
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his side either as regard jointness or separation 
of the family. The general principle undoubtedly 
is that a Hindu family is presumed to be joint 
unless the contrary is proved, but where it is 
admitted that one of the ceparceners did separate 
himself from the other members of the joint family 
and had his share in the joint property 
partitioned off for him, there is no presumption 
that the rest of the coparceners continu e 
joint. There is no presumption on thegther side 
too that because one memb A family 
separated himself, there has b NO con with 

iF" of fact to be 


regard to all. It would 9 
determined in each e “upon the evidence 


s 
relating to the inte Oe: the parties whether 
there was a gy amongst the other co- 
parceners t they remained united. The 
burden, way undoubtedly lie on the party who 


ass ‘ft existence of a particular state of 
she the basis of which he claims relief." 


PARTIAL PARTITION AND REUNION 

Aruna and Ors. vs. Madhukar Bapusaheb 
Lengade and Ors.: MANU/KA/2528/2015 - 
2017 (1) KCCR 777 - It is settled in law that there 
can be a partial partition between the 


coparceners either in respect of property or in 
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respect of persons making it. It is open to the 
members of joint family to divide even a portion 
of joint estate while retaining their status as a 
joint family and holding the rest as properties of 
undivided family. ............ In the case of hand, 
plaintiff in OS 95/91 has come to Court with a 
pleading that the signatures of her husband 
Nanda Kumar were taken on blank forms hile 
his mental state was vulnerable. However) w 
of admission in the evidence that heĥđ husband 


was given his share in the fo running 


business concern, the factu 


have to be presumed. x9 ults in loading 
heavy burden upon the plaintiff to prove that 


there was a re-uni ere is no pleading of 
reunion nor a isper in the depositions of 
parties. It doubt true that re-union is 
permissi etween the persons who were 
partie N original partition. Even if the version of 
t intiffs in OS 95/91 that they have been 
living with the defendants is accepted that would 
lead to another moot question as to whether at all 
there was a re-union. There is no pleading to this 
effect. It is now well settled that a mere fact that 
parties who were separated started to live 
together after partition does not amount to a re- 


union. 
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While considering the question with regard 
to re-union, the Hon'ble Supreme Court in the 
case of Bhagawan Dayal V. Mst. Reoti Devi 
MANU/SC/ 0374/1961 : AIR 1962 SC 287 
quoting the observations of judicial commission 
reported in the case of Palani Ammal vs. 
Muthuvenkatacharla Moniagar reported in 
MANU/PR/0040/1924 : AIR 1925 PC 49 hagheld 


thus: For the correct approach to this qu it 


would be convenient to quote at the @utset the 
observation of the Judicial Co i S Palani 
Ammal V. Muthuvenkatacharl N "It is 

OP vn family 


also quite clear that if 
separates, the family members of it may 


or a 
agree to reunite as aris family, but such 
a reuniting is fog Py Sons reasons, which would 
apply in Or under the law of the 
Mitaksha very rare occurrence, and when it 
ha s % must be strictly proved as any other 
d d fact is proved. The leading authority for 
that last proposition is Balabux Ladhuram v. 
Rukhmabai MANU/PR/ 0019/1903 : (1903) L.R. 
30 I.A. 130 : s.c. 5 Bom. L.R. 480". 

It is also well settled that to constitute a 
reunion there must be an intention of the parties 
to reunite in estate and interest. It is implicit in 


the concept of a reunion that there shall be an 
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agreement between the parties to reunite in estate 
with an intention to revert to their former status 
of members of a joint Hindu family. Such an 
agreement : need not be express, but may be 
implied from the conduct of the parties alleged to 
have reunited. But the conduct must be of such 
an incontrovertible character that an agreement 
of reunion must be necessarily implied therefrom. 
As the burden is heavy on a party a g 
reunion, ambiguous pieces of cond equally 
consistent with a reunion o ry joint 


enjoyment cannot sustain a p eunion. The 


legal position has mn 4 summarized in 


Mayne's Hindu Law, 1 thus at p. 569: 
"As the presumption#i favour of union until a 


partition is ma , so after a partition the 


presumpti d be against a reunion. To 
establish is necessary to show, not only that 
the £ 'already (1924) L.R. 52. I.A. 83, 86. 
(1 L.R. 30 I.A. 190, divided, lived, or traded 
together, but that they did so with the intention 
of thereby altering their status and of farming a 
joint estate with all its, usual incidents it requires 
very cogent evidence to satisfy the burden of 
establishing that by agreement between them, the 
divided members of a joint Hindu family have 


succeeded in so altering their status an to bring 
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themselves within all the rights and obligations 
that follow from the fresh formation of a joint 
undivided Hindu family." 

We feel it appropriate to quote the entire 
passage contained the Palani Ammal's judgment 
which reads as follows: In coming to a conclusion 
that the members of a Mitakshara joint family 
have or have not separated, there are ome 
principles of law which should be borne d 


when the fact of a separation is @enied. A 


Mitakshara, family is presumed i to be a 


joint family until it is proved (Oy e members 
en 


have separated. That ND ers in a joint 
family can by agre mongst themselves 


separate and cease io a joint family, and on 
separation are <P to partition the joint family 
property 

establish o authority for that proposition 
is t csGchment of the Board in Appovier v. Rama 
S Aiyan MANU/PR/ 0013/1866 : (1866) 11 


themselves, is now well 


M.I.A. 75 which applies to joint families such as 
the joint family which descended from the 
propositus. But the mere fact that the shares of 
the coparceners have been ascertained does not 
by itself necessarily lead to an inference that the 
family had separated. There may be reasons other 


than a contemplated immediate separation for 
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ascertaining what the shares of the coparceners 
on a separation would be. It is also now beyond 
doubt that a member of such a joint family can 
separate himself from the other members of the 
joint family and is on separation entitled to have 
his share in the property of the joint family 
ascertained and partitioned off for him, and that 
the remaining co-parceners without any special 
agreement amongst themselves, may co o 
be coparceners and to enjoy as members of a joint 
family what remained" after “<x tition of 


the family property. That the TF 
t 


continued to be joint nN TY ed, be inferred 
from the way in whic ir family business was 


ng members 


h the 
carried on after t (Prine coparcener had 
separated from ag It is also quite clear that if 
uy 


a joint Hi nis separates, the family or any 
no may agree to reunite as a joint 


Hin amily, but such a reuniting is for obvious 


r , which would apply in many cases under 
the law of the Mitakshara, of rare occurrence, and 
when it happens it must be strictly proved as any 
other disputed fact is proved. The leading 
authority for that last proposition is Balabux 
Ladhuram v. Rukhmabai MANU/PR/0019/1903 
: (1903) L.R. 30 I.A. 130, s.c. 5 Bom. L.R. 480. 
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SECOND PARTITION SUIT MAINTAINABILITY 


Venkata Rao vs. Narayana: 
MANU/KA/0306/1993 - ILR 1994 KAR 387 
(DB) - Whether in respect of properties 
intentionally & deliberately excluded from 
purview of earlier partition suit by consent of 
parties, second suit for partition is maintainable 
is the question before this court. Court ob ed 
"A perusal of para-2 of the Compromise n 
apparently discloses that the said movable assets 
were received by the plaintiff i nd final 


settlement of his share in the properties, 
and that, he had ww? s right in other 
l 


properties shown in th aint schedules. In 
Para-3 of the Comp, m it is, inter alia, agreed 


that items 4, of the suit property, 


correspondi O instant suit property, 
constityt ily charities, and that none of the 
par jee suit have any interest therein. The 
LO epas in this suit revolves round the 
interpretation of the Compromise Petition... In 
view of the conflict between the parties, it is 
incumbent upon the Court to make an honest 
attempt to read the two provisions in the 
Compromise Petition harmoniously and only 


when it is not possible to do so, the earlier 


provision would prevail and the latter becomes 
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otiose... A perusal of the, pleadings in the earlier 
suits, and the clinching evidence in the instant 
case, clearly indicates that the parties had 
intentionally excluded the suit properties from 
the purview of the partition in the earlier suit on 
the ground that the said properties are dedicated 
to charities and they are not partible or available 
for partition. As such, it is not possible togread 
Clause (2) of the Compromise Petitio a 
relinquishment of the plaintiffs right fa the suit 
properties... The properties in t i case had 
been excluded in the earlier the ground 
that permission of the Charg mmissioner was 
required for effecting partition, and the second 
partition suit was later when the said 
objection was rey d. In the instant case, by 


consent of afties, the suit properties were 


intentien nd deliberately excluded from the 


pu jo Wine earlier suit. As such, a second suit 
MA Pion thereof was clearly maintainable." 


Constitution bench in Ramkishore Lal vs. 
Kamal Narain: MANU/SC/0022/1962 - AIR 
1963 SC 890 Very often the status and the 
training of the parties using the words have to be 
taken into consideration. It has to be borne in 


mind that very many words are used in more than 
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one sense and that sense differs in different 
circumstances. Again, even where a_ particular 
word has, to a trained conveyancer, a clear and 
definite significance and one can be sure about 
the sense in which such conveyancer would use 
it, it may not be reasonable and proper to give the 
same strict interpretation of the word when used 
by one who is not so equally skilled in the art of 
conveyancing. Sometimes it happens in e 
of documents as regards disposition of properties, 
whether they are testament S; non- 


testamentary instruments, th re is a clear 


conflict between what Mo) one part of the 
document and in an B familiar instance of 
r 


this is where in an part of the document 
some property er Se ae to one person 
but later o er ree about the same 
property Te) given which conflict with and take 
aw. orm the absolute title given in the earlier 
powtion. What is to be done where this happens ? 
It is well settled that in case of such a conflict the 
earlier disposition of absolute title should prevail 
and the later directions of disposition should be 
disregarded as unsuccessful attempts to restrict 
the title already given. (See Sahebzada Mohd. 
Kamgar Shah v. Jagdish Chandra Deo Dhabal 
Deo) MANU/SC/0246/ 1960 : [1960]3SCR604 . It 
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is clear, however, that an attempt should always 
be made to read the two parts of the documents 
harmoniously, if possible. It is only when this is 
not possible, e.g., where an absolute title is given 
is in clear and unambiguous terms and the later 


provisions trench on the same, that the later 


provisions have to be held to be void. 


PARTITION AND SUCCESSION <= 
Ganachari Veeraiah and ope anc 


Shiva Ranjani: MANU/AP/O 009 - 2010 
(1) ALD 214 Partition ofj mily properties 
can be sought at any point oftime, but succession 
would open, only < th of the owner of the 
property 

It is eworthy that Sections 6(3) and 8 
give ann ion that the succession would open 
on death of a person, whose property is to 
d ve. Coparcenary is a typical concept, specific 
to persons, professing Hindu religion. It clothes 
an individual, with right to property, with the 
incidence of mere worth. Though succession is 
also a concept through which, an individual gets 
right, vis-a-vis the property, on account of his 
kinship to the owner, there exists a clear 


distinction between these two concepts. The first 
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is that, the right of coparcener is against a 
property, which is held by joint family, and not an 
individual. Succession, on the other hand, is, in 
respect of the property held by one individual. The 
second is that a coparcener can enforce his right 
at any point of time, by seeking partition, whereas 


succession would take place only after the death 


of the owner of the property. 
Though the title of the Hindu su n 
Act suggests that it deals with Ne ae of 
1 


succession, it has several DENCY ating to 
coparcenary also. It may be (Oy one and the 


same individual may be sO or the rights as 
a coparcener, on the one hand, and right to 


succeed, on the aS d. While the succession 


would open, only 
the right t — can be exercised even 
while ney er coparceners, including the 


mana N ihe family is alive. Some times, it may 


e death of the predecessor, 


s en, that against the same set of persons, 
an individual may have rights, partly of 
coparcenary in nature, and partly of succession. 
One thing can certainly be said that, one and the 
same item of property cannot be subject-matter 
of partition, on the one hand, and succession, on 
the other hand. More often than not, these two 


aspects are treated as interchangeable/or 
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different facets of the same right. This naturally 
would give rise to certain complications. 

Sections 6(3) and 8 of the Act deal with 
succession to the property, by a Hindu, who is 
governed by the Mitakshara Law. The succession 
provided for, under those provisions, has nothing 
to do with the right to seek partition. 

The recent amendment to Section 6 ef the 
Act has virtually obliterated the di n 
between male and female members a joint 
Hindu family, as regards ent of 
coparcenary rights. The resultå wherever it 
is compatible for a a o exercise rights 


of coparcener, includ tħe one, of seeking 


partition, it is oe ompetent for a Hindu 


female of the sa ree, to exercise such rights. 


constructed by one of the coparceners, would 
naturally lead to injustice. The Madras High 


Court, in Periakaruppan v. Arunuchalam (2 


MANU/TN/0719/1926 : AIR 1927 Mad 676 held 


that, in such cases, what becomes partible is the 


value of the land, and not the superstructure. 
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SALE OF UNDIVIDED SHARE AND 
CONSEQUENCES 

Gajara Vishnu Gosavi vs. Prakash Nanasahed 
Kamble and Ors.: MANU/SC/1697/2009 
Undivided share of co-parcener--Can be subject- 
matter of sale/transfer--But possession cannot 
be handed over to vendee--Unless property 
partitioned by metes and bounds either by decree 
of Court in partition suit. .......... There is er 


aspect of the matter. An agricultural land 


belonging to the coparceners / cog may be 
in their joint possession. or of undivided 


share by one co-sharer ney unlawful/illegal 
as various. statutes ut? an embargo on 


fragmentation of holdihgs below the prescribed 

, in view of the above, the 
law emer o the effect that in a given case an 
undivided OÝ of a coparcener can be a subject 
matte Aale /transfer, but possession cannot be 
h over to the vendee unless the property is 
partitioned by metes and bounds, either by the 
decree of a Court in a partition suit, or by 


settlement among the co-sharers. 


In Kartar Singh v. Harjinder Singh 
MANU/SC/0158/1990 : AIR 1990 SC 854 


Court held that where the shares are separable 
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and a party enters into an agreement even for sale 
of share belonging to other co-sharer, a suit for 
specific performance was maintainable at least 
for the share of the executor of the agreement, if 
not for the share of other co-sharers. It was 
further observed: As regards the difficulty pointed 
out by the High Court, namely, that the decree of 
specific performance cannot be granted sinee the 
property will have to be partitioned, we a’ e 
view that this is not a legal difficulty. enever a 
share in the property is sold, t S has a 
right to apply for the partition eonen and 


get the share demarcated 


Ramdas v. < bai and Ors. 


MANU/SC/091929 9 : JT 2009 (8) SC 224 
placing reliaafce\upon two earlier judgments of 
this cou M.V.S. Manikayala Rao v. M. 
Narasamhaswami and Ors. 

SC/0363/1965 : AIR 1966 SC 470; and 
Sidheshwar Mukherjee v. Bhubneshwar Prasad 
Narain Singh and Ors. MANU/SC/0089/1953 : 
AIR 1953 SC 487 Court came to the conclusion 
that a purchaser of a coparcener's undivided 
interest in the joint family property is not entitled 


to possession of what he had purchased. He has 
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a right only to sue for partition of the property and 


ask for allotment of his share in the suit property. 


MANU/TN/0226/1975 : AIR 1975 MADRAS 
316 in the case of VENKATAMMAL VS. SINNA 
VENKATARAMA CHETTIAR AND OTHERS. 
Referring to this judgment, he would contend that 
when the sale is of an undivided interestgof a 
coparcener in the whole of the joint fa , the 
purchaser would be entitled to get ‘>. that 


is allotted to his vendor in the partition 


suit, though he would not b led to joint 
possession with the "sO rceners and to 
claim mesne profits i, deéree is passed in the 


partition suit. < 


OUSTER AK DEFENCE IN PARTITION 
SUIT , 

Na buthanammal vs. C. 
C ikeswaralingam: MANU/SC/0231/2016 
- The other main defense in the suit is ouster and 
limitation. Ouster is a weak defense in a suit for 
partition of family property and it is strong if the 
Defendant is able to establish consistent and 
open assertion of denial of title, long and 


uninterrupted possession and exercise of right of 
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exclusive ownership openly and to the knowledge 


of the other co-owner. ...... 


Syed Shah Ghulam Ghouse Mohiuddin and 
Ors. v. Syed Shah Ahmed Mohiuddin Kamisul 
Quadri and Ors. MANU/SC/0486/1971 

(1971) 1 SCC 597 held that possession of one co- 
owner is presumed to be on behalf of al co- 
owners unless it is established t e 
possession of the co-owner is in deniakof title of 
co-owners and the possession is 4 NS, to co- 
owners by exclusion of them. Vines held 
that there has to be op 1 of title to the 


parties who are entitled to it by excluding and 


ousting them. < 


A three ju Q Court in P. Lakshmi Reddy 
v. R. Lak i Reddy AIR 1957 SC 1789, while 


examiain the necessary conditions for 
appticability of doctrine of ouster to the shares of 
co-owners, held as follows: 4. Now, the ordinary 
classical requirement of adverse possession is 
that it should be nec vi nec clam nec 
precario The possession required must be 
adequate in continuity, in publicity and in extent 
to show that it is possession adverse to the 


competitor. ....... But it is well-settled that in 
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order to establish adverse possession of one co- 
heir as against another it is not enough to show 
that one out of them is in sole possession and 
enjoyment of the profits of the properties. Ouster 
of the non-possessing co-heir by the co-heir in 
possession who claims his possession to be 
adverse, should be made out. The possession of 
one co-heir is considered, in law, as possession of 
all the co-heirs. When one co-heir is fou e 
in possession of the properties it is presumed to 
be on the basis of joint title. AP. in 
possession cannot render his O adverse 

O merely by 


to the other co-heir not ~Q 
any secret hostile a n his own part in 


derogation of the o aes S Hile casscscans It is 


a settled rule of 1 


t as between co-heirs there 
must be evi CA open assertion of hostile title, 
coupled xclusive possession and enjoyment 
by L hem to the knowledge of the other so 
a nstitute ouster. This does not necessarily 
mean that there must be an express demand by 


one and denial by the other. 
Court in Vidya Devi v. Prem Prakash 


MANU/SC/0345/1995 : (1995) 4 SCC 496 held 
that: 
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21. Normally, where the property is joint, 
co-sharers are the representatives of each 
another. The co-sharer who might be in 
possession of the joint property shall be deemed 
to be in possession on behalf of all the co-sharers. 
As such, it would be difficult to raise the plea of 
adverse possession by one co-sharer against the 
other. But if the co-sharer or the joint owneg had 
been professing hostile title as against O- 
sharers openly and to the knowledgeXof others 
joint owners, he can, provided t ST title or 
possession has continued uni tedly for the 


whole period prescri recovery of 


such title in defence to 


possession, ae acquire title by adverse 


possession and can 
the claim for pay 
22. ."Advégse possession" means hostile 
possessio hat is, a possession which is 
expres§lyin denial of the title of the true owner. 
(See? Gaya Parshad Dikshit v. Nirmal Chander 
and another (MANU/SC/0231/1984 : AIR 1984 
SC 930). The denial of title of the true owner is a 
sign of adverse possession. In Ezaz Ali v. Special 
Manager, Court of Wards (MANU/PR/0014/1934 
: AIR 1935 PC 53), it was observed: "The principle 
of law is firmly established that a person, who 


bases his title on adverse possession, must show 
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by clear and unequivocal evidence that his 
possession was hostile to the real owner and 
amounted to a denial of his title to the property 
claimed." 

23. Dr. Markby in his treatise "Elements of 
Law" (Second Edition) has observed that 
possession "to be adverse must be possession by 
a person who does not acknowledge the other's 
rights but denies them. .... 

24. It is a matter of ee Np opie 


of law that where possession ca rred to a 


lawful title, it will not be consi O be adverse. 
It is on the basis of this NO that it has been 
P 


laid down that since the ssession of one co- 
is status as co-owner, 


it cannot be c 


owners. ... S 
25.0 arbali Begum v. Mohd Sayeed 


(M uf Se70363/1980 : AIR 1981 SC 77), it was 
voy a co-sharer in possession of the 
property would be a constructive trustee on 
behalf of other co-sharer who is not in possession 
and the right of such co-sharer would be deemed 
to be protected by the trustee co-sharer. 

26. Certain observations of the Privy 
Council in Coera v. Appuhamy (AIR 1914 PC 243, 


245-246) may be quoted below: "Entering into 
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possession and having a lawful title to enter, he 
could not divest himself of that title by pretending 
that he had no title as all. His title must have 
ensured for the benefit of his co-proprietors. The 
principle recognised by Wood, V.C. in Thomas v. 
Thomas (1856) 25 LJCh 159 (161) : 110 RR 107 
holds good: ‘Possession is never considered 
adverse if it can be referred to a lawful title’ 

His possession was, in law, the po n 
of his co-owners. It was not possible for him to 
put an end to that possessio S$ secret 
intention in his mind. Nothin W, ouster or 
something equivalent to ne aa bring about 


that result." 


27. From the Prine portion extracted 


n that in order that the 
possessio KGdowner may be adverse to others, 
it is nach that there should be ouster or 


somethin® equivalent to it. This was also the 


above, it will 


o tion of the Supreme Court in P. Lakshmi 
Reddy's case (supra) which has since been 
followed in Mohd. Zain-ul-Abdin v. Syed Ahmad 
Mohiudding (MANU/SC/0785/1989 : AIR 1990 
SC 507). 

28. 'Ouster' does not mean actual driving 
out of the co-sharer from the property. It will, 


however, not be complete unless it is coupled with 
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all other ingredients required to constitute 
adverse possession. Broadly speaking, three 
elements are necessary for establishing the plea 
of ouster in the case of co-owner. They are (i) 
declaration of hostile animus, (ii) long and 
uninterrupted possession of the person pleading 
ouster, and (iii) exercise of right of exclusive 
ownership openly and to the knowledge of ether 
co-owner. Thus, a co-owner, can under la’ m 
title by adverse possession against afħother co- 
owner who can, of course, file S suit 
including suit for joint pan within time 
prescribed by law. O 


The Supreme ZN the matter of Jai Singh 
and NY v. Gurmej Singh 
manus 4/2009 : (2009) 15 SCC 747 has 


laid d: the principles relating to the inter se 


rigtsJand liabilities of co-sharers and held as 
under:- "9. It is to be noted that the subsequent 
Full Bench judgment in Bhartu v. Ram Sarup 
MANU/PH/0364/1981 : 1981 PLJ 204 the earlier 
decision in Lachhman Singh v. Pritam Chand 
MANU/PH/0048/1970 : AIR 1970 P&H 304 was 
distinguished on facts. The principles relating to 
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the inter-se rights and liabilities of co-sharers are 
as follows: 

(1) A co-owner has an interest in the whole 
property and also in every parcel of it. 

(2) Possession of joint property by one co-owner 
is in the eye of law, possession of all even if all but 
one are actually out of possession. 

(3) A mere occupation of a larger portion oreven 


of an entire joint property does not ne ly 


amount to ouster as the possessi og one is 

deemed to be on behalf of all. 

(4) The above rule admits of F eption when 
an 


there is ouster of a eon other. But in 
order to negative the présumption of joint 


possession on beh fey all, on the ground of 
ouster, the pos ion of a co-owner must not 
only be ive but also hostile to the 
knowledg the other as, when a co-owner 
ope me rts his own title and denies, that of 
t ther. 

(5) Passage of time does not extinguish the right 
of the co-owner who has been out of possession 
of the joint property except in the event of ouster 
or abandonment. 

(6) Every co-owner has a right to use the joint 


property in a husband like manner not 
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inconsistent with similar rights of other co- 
owners. 

(7) Where a co-owner is in possession of separate 
parcels under an arrangement consented by the 
other co-owners, it is not open to any body to 
disturb the arrangement without the consent of 


others except by filing a suit for partition." 


Supreme Court in the matter of Govinda 

R. Perumal Chettiar and others NU/SC/ 
8567/2006 : (2006) 11 SCC 6 Wi that 
to prove ouster and adverse p XD. against a 
co-owner the following r 

taken into non of apo xclusive possession 


and perception of K% 
prescribed by th 


or well over the period 


f limitation; (ii) dealings by 


exclusiye 


onging to him; (iii) the means of the 


the party é session treating the properties as 


exc d‘eo-sharer of knowing that his title has 
b nied by the co-owner in possession. It was 
further held that in order to oust by way of 
adverse possession, one has to lead definite 
evidence to show the hostile interest of the party 
that a person is holding possession and how that 


can be proved will depend on facts of each case. 
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Jatina Khatoon and others v. S.K. Najeeb (Dead) 
Through Legal Representatives and others 
MANU/SC/1076/2017 : (2018) 11 SCC 717, it 
has been held by the Supreme Court that mere 
non-participation in rent and profit of land of a 


co-sharer does not amount to ouster so as to be 


given title by adverse possession, relying upon its 

earlier decision in the matter of Karbalai m 

v. Mohd. Sayeed MANU/SC/0363/1980 ) 

4 SCC 396. © 

Darshan Singh and others eae Singh 
n 


(Dead) by LRs d others 
MANU/SC/0007/200 poA 2 SCC 62, the 
Supreme Court ha that mere mutation in 
revenue records our of one co-sharer does 
not amou AOS unless there is a clear 
A title of the other co-sharers 
and in{thè normal course possession by one co- 
shefevof property belonging to several co-sharers 
will be deemed to be possession on behalf of the 
others. It was further held in paragraph 9 of the 
report as under:- "9. In our view, the correct legal 
position is that possession of a property belonging 
to several co-sharers by one co-sharer shall be 
deemed that he possesses the property on behalf 


of the other co-sharers unless there has been a 
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clear ouster by denying the title of other co- 
sharers and mutation in the revenue records in 
the name of one co-sharer would not amount to 
ouster unless there is a clear declaration that title 


of the other co-sharers was denied." 


In Nanjegowda alias Gowda (DEAD) BY LEGAL 
REPRESENTATIVES AND ANOTHER v. 
RAMEGOWDA, MANU/SC/1519/2017 * ) 
1 SCC 574 (Paragraph 19) nora reme 


Court considered the PORN adverse 
possession amongst the mem f one family 
for want of any animus a em over the land 


belonging to their A. and answered in 


negative as under: our opinion, the stand 


taken by the defi ts was wholly inconsistent. 
They first Ne plea of adverse possession but 
it was sey eld not proved. The defendants, 
ho ve, id not challenge this finding in the 
s appeal, which became final. Even 
otherwise, the plea of adverse possession was 
wholly misconceived and untenable. It is a settled 
law that there can be no adverse possession 
among the members of one family for want of any 


animus among them over the land belonging to 


their family". 
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In Chhote Khan v. Mal Khan, MANU/SC/ 
0128/1954 : AIR 1954 SC 575, Hon'ble 
Supreme Court considered the question of 
adverse possession and on an arrangement 
between co-sharers and held that no question of 


adverse possession would arise. 


In Shambhu Prasad Singh v. Phool Kumari, 
MANU/SC/0483/1971 : (1971) 2 SCC a 


18), Hon'ble Supreme Court considered the 


question as to whether mere us joyment 


does amount to adverse Oy ssion? and 
€ 


answered it in negative. ho) vant portion of 
the judgment is reproducéd below: "On the 


pr 
question of advers Qession by a co-sharer 
against another arer, the law is fairly well- 
settled. A NON res has to have the 
Say of adequacy, continuity and 
exc aKes. The onus to establish these 
chefagteristics is on the adverse possessor. 
Accordingly, if a holder of title proves that he too 
had been exercising during the currency of his 
title various acts of possession, then, the quality 
of those acts, even though they might not be 
sufficient to constitute adverse possession as 


against another, may be abundantly sufficient to 


destroy that adequacy and interrupt that 


A gift to legal fraternity - Sridhara Babu N Advocate 





850 


exclusiveness and continuity which is demanded 
from a person challenging by possession the title 
which he holds. ...... As between co-sharers, the 
possession of one co-sharer is in law the 
possession of all co-sharers. Therefore, to 
constitute adverse possession, ouster of the non- 
possessing co-sharer has to be made out. As 
between them, therefore, there must be evidence 
of open assertion of a hostile title coup h 
exclusive possession and enjoyment one of 
them to the knowledge of the ot N once 
the possession of a co-sharer O. adverse 
as a result of ouster, a yeto of a joint 
title by the dispossessed co-sharer would not 
interrupt the runni adverse possession. He 


must actually effectively break up the 


exclusive eSsion of his co-sharer by re-entry 
upon the Ò 


erty or by resuming possession in 
suc manner as it was possible to do. .... The 

ct that a dispossessed co-sharer comes 
and stays for a few days as a guest is not 
sufficient to interrupt the exclusiveness or the 
continuity of adverse possession, so as not to 
extinguish the rights of the dispossessed co- 


sharer. ..... 
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In Darshan Singh v. Gujjar Singh, 
MANU/SC/0007/2002 : (2002) 2 SCC 62 
(Paragraph Nos. 7 and 9), Hon'ble Supreme Court 
considered the question of adverse possession by 
a co-sharer and held as under: "7. The next 
question which requires our decision is whether 
Rulia Singh and after his death the present 
appellants, who were in possession of thealand 
since 1930 and also got their names d, 
have perfected their title by adverse Possession 
over the land of Jagjit Singh. Iti ins that 
if a co-sharer is in posses ~~) the entire 

2 deemed to be 


property, his possession OQ 
adverse for other co- rers unless there has 


a 
been an ouster of << -sharers. 


9. In our 
that possesSign ‘ef a property belonging to several 
sa co-sharer shall be deemed that 


he po N the property on behalf of the other co- 


he correct legal position is 


sħafejs unless there has been a clear ouster by 
denying the title of other co-sharers and mutation 
in the revenue record in the name of one co- 
sharer would not amount to ouster unless there 
is a clear declaration that title of the other co- 


sharers was denied". 
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DISMISSAL OF PARTITION SUIT AS SETTLED 
OR NOT PRESSED 
Mahadevi vs. Mallikarjun and Ors.: MANU/KA/ 
3284/2016 - ILR 2016 KAR 4583 (DB) - When 
a plaintiff wants a partition suit to be dismissed 
or withdrawn as settled out of Court, the Court 
should require notice of such application or 
memo to all other parties (not only all defendants, 
but co-plaintiffs if any) and hear the part 
all parties are agreeable for the dismissal or 
withdrawal, the Court may gra Ne 
If any defendant has already s h OMIN and 
separate possession by Court Fee and 


such defendant to ose himself/herself as 


opposes the dismissal/ A, awal, it shall permit 


plaintiff and co e the suit, irrespective of 
whether akes an application for 
transpęsi r not. .... Even if no defendant has 
sou bt e relief of partition and separate 
oon, till then, the Court may in 
appropriate cases permit any defendant who files 
an application in that behalf, to get himself 
transposed as plaintiff and claim partition and 
separate possession by paying necessary Court 
Fee and continue the suit. Refusal to grant such 


permission should be for valid reasons to be 


assigned by the Court. 
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Supreme Court in the case of Hulas Rai vs. KB. 
Bass and Co., MANU/SC/0023/1967 : AIR 
1968 SC 111. It was laid down that the 
procedure to be followed by Courts in a partition 
suit when the plaintiffs want to withdraw the suit 
or when the plaintiff wants the suit to be 
dismissed as settled out of Court with ome 
defendants as compromised, as follows: “8: E 
procedure to be adopted by Courts in artition 
suit, when a plaintiff wants to wit the suit, 
or when plaintiff wants the sus e dismissed 
as settled out of Court wit defendants, can 
be summarised thus: 
(i) When a plaintiff. a partition suit to be 
dismissed or wor n as settled out of Court, 
d 


the Cour require notice of such 


applicati memo to all other parties (not only 


all esate, but co-plaintiffs if any) and hear 


t ties. 

(ii) If all parties are agreeable for the dismissal or 
withdrawal, the Court may grant the request. 

(iii) If any defendant has already sought partition 
and separate possession by paying Court Fee and 
opposes the dismissal/withdrawal, it shall permit 
such defendant to transpose himself/herself as 


plaintiff and continue the suit, irrespective of 
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whether he makes an application for 
transposition or not. 

(iv) Even if no defendant has sought the relief of 
partition and separate possession, till then, the 
Court may in appropriate cases permit any 
defendant who files an application in that behalf, 
to get himself transposed as plaintiff and claim 
petition and separate possession by ing 
necessary Court Fee and continue t t. 
Refusal to grant such permission shoùld be for 


valid reasons to be assigned by t." 


DISMISSAL FOR DEFAU SH PARTITION 
SUIT CAN BE BROUGHT 
S.K. Lakshminara and Ors. vs. B Rudriah 
and Ors.: MANU 737/2011 (DB) ILR 2012 
KAR 412 uit for partition dismissed for 
aÈ rder 9 Rule 8 of CPC does not bar 
ség Nert suit for partition. The reason is that 
t < to enforce a partition is a continuous 
right, which is a legal incident of a joint tenancy 
and which enures so long as the joint tenancy 
continues. Cause of action is continuous in 


partition cases which subsists so long as the 


property is held jointly. In other words, the joint 


owner can file a suit for partition, until partition 


is actually effected, irrespective of the fact 
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whether earlier suits for such partition were 
dismissed for default or withdrawn or an earlier 
decree for partition was not acted upon. .... The 
plaintiffs suit is for partition of certain joint 
family property which was jointly held at the time 
of the previous suit and continues to be joint upto 
now. When it was dismissed for non-prosecution, 
the plaintiffs applied for restoration of theqsuit, 
but their application was dismissed e 
ground that they have failed Noe 
C 


sufficient cause for their non-a e in the 


Court. The dismissal of the sui efault would 


not put an end to the PNS of the property. 
The effect of such w is the joint status 


continues. The ON ntinues to be joint. The 


co-sharers right k partition of the property 
held jointly; inues. It is a recurring cause of 
action. .T use of action comes to an end only 
afte Nion of the property held in joint, is 
s and the share to which each co-sharer is 
entitled to, is put in possession of their respective 
share. Therefore, the order of dismissal for default 
passed under Order 9 Rule 8 CPC, would not have 


the effect of filing yet another suit for partition on 


the same cause of action. 
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WHO ARE NECESSARY PARTIES TO 
PARTITION SUIT 

S.K. Lakshminarasappa and Ors. vs. B Rudriah 
and Ors.: MANU/KA/2737/2011 (DB) ILR 2012 
KAR 4129, For determining the question who is 
a necessary party, there are two tests, one - there 
must be a right to some relief against such party 
in respect of the matter involved ing the 
proceedings in question; second - it shou e 
possible to pass an effective decree in the absence 
of such a party. An eventual int party in 
the fruits of litigation cannot d to be the 
true test for impleading Oy Persons who 


ought to have been joined as parties are called 


necessary parties, < sons in whose absence 


the Court will n ble to give effective decree 
at all. Th a necessary party is a party 
without e presence a suit cannot be 
proceeded with, i.e., a party necessary to the 
Cc ution of the suit without whom no decree 
can at all be passed failure to implead a necessary 
party as a party to the proceeding is fatal to a suit. 

In a suit for partition, at the stage of 
passing of a preliminary decree for partition, the 
only question that needs to be adjudicated by the 


Trial Court is, whether the property in question is 


a co-parcenery property or a joint family property 
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and if so, what is the share to which these family 
members are entitled to. For the declaration of 
such shares, the presence of alienees is not 
necessary. Even in their absence the suit of the 
plaintiff can be adjudicated upon and their 
presence is in no way necessary for the Court to 
determine the questions involved in the suit. It is 
only after declaration of shares, at the stage of 
dividing the property by metes and bou d 
putting them in possession of the extent of the 
share so declared, the character. i and the 


nature of alienations have to °F n note of. It 
e 


is at that stage, it is neces ar the persons 
who are claiming titl ough such members of 


e thr 
the family and wh Dy parted with valuable 


consideration a oO are in possession of the 


property. iS “is because if they have to be 
disposses g rom the property, if their sale deeds 
are to Be annulled, they have to be heard. 
Thefefore, a suit for partition cannot be dismissed 
on the ground of non-joinder of these third 
parties/strangers to the family. 

In a partition suit, all co-parceners must be 
before Court either as plaintiffs or as defendants. 
Any co-parcener or co-sharer who sues for 
partition of property must make the other co- 


parceners or co-sharers as defendants because 
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the partition which is made in his favour is a 
partition against his co-parceners or co-sharers. 
Any decree which gives him a portion of property 
takes away all rights which they, i.e., the others 
co-parceners or co-sharers would otherwise have 
to that portion, and therefore, it is a decree 
against them and in his favour. A decree for 
partition made in a suit instituted by a member 
of -Joint Hindu Family is therefore res ju s 
between all who are parties to the suf& Besides 
the co-parceners, the wife, th , grand- 


mother or other legal heirs, “tr Ssary parties 
to 


to the suit when they me, a share ona 
partition having succ d to the estate of such 


eede 
co-parceners or co- s. When the partition is 


claimed as betw anches of the family only, 


the heads | the branches alone need be made 
parties, O rse, in such a case, itis open to the 
oth KĘ apply to be made parties. Those 
ves of the family who are entitled to 
maintenance would be proper parties to a suit for 
partition. So too, the joinder of creditors and in 
particular decree holders as well as mortgages as 
defendants may be proper in cases where their 
claims are disputed. Every co-parcener and every 


purchaser of the interest of a co-parcener is 


entitled to institute a suit for partition. 
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A suit for partition can be dismissed only if 
the members of the family who have an interest 
in the property are not made parties as they are 
the only necessary parties to the suit. At worst if 
a person other than a necessary party is not made 
a party to the suit, the decree passed in their 
absence may not bind them, if they are claiming 


any independent title to the property bei 


possession of the same. If members o t 


family file a suit for partition without impleading 
alienees and collude and get NF sessed 
affecting the interest of al NO) the said 
collusive decree being voi se being not 
made parties and su “ne ree docs not in any 


way affect their inte ut, a suit for partition 
cannot be dismig e that ground. - In a suit 

RF those who are entitled to a 
share iņ he joint family property but also those 
perso Yeo are entitled to maintenance and also 
these persons for whose marriages provision has 
to be made from out of the funds of joint family 
property are necessary parties. 

The plaintiffs in a suit for partition, whose 
share is declared, cannot be denied the benefit of 
possession of the property on the ground that 
they are not in possession on the date of the suit. 


Once the suit is filed against a co-sharer/joint 
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family member who has put others in possession, 
notwithstanding the fact that the third party 
purchaser is in possession of the suit schedule 
property, the plaintiff would be entitled to recover 
possession from third party also, if the property 
is in their possession legitimately falls to the 
share of the plaintiffs after passing of final decree, 


The contention of the defendants that\ the 


plaintiffs are not entitled to possession y 


were not in possession of any Ke; of the 


property as on the date of i without 
substance, and contrary XY admitted 
pleadings and evidence o 

When the alienees claim title under the 


members of the fami co-parceners and when 


they are lawful ucted into possession by 
them, the . of the said family members 
and ~~ aiming under them would be the 
pos esbio of the plaintiffs in the suit also. Till 
WAP tion is effected by metes and bounds, 
nobody can claim exclusive title to any portion of 
the property. Therefore, the alienees though they 
are put in exclusive possession of a portion of the 
property, as the property is not divided by metes 
and bounds, they cannot claim exclusive title to 


the property which is to be in their possession. 


Therefore, the plaintiffs are deemed to be in 
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possession in law, of the property, which is in the 
possession of such alienees. Therefore, the 
limitation do not run against such alienees. The 
plaintiffs cannot maintain a suit against such 
alienees, as there is no privity of contract between 
them. Therefore, if the plaintiffs have to recover 
possession from such alienees, it is necessary for 
the plaintiffs to file a suit for general partition 
against the co-parceners or family me or 
co-sharers and include such alienees& who are 
only proper parties in a suit for i . Only if 


they get decree against rers, family 


members or co- aea, ould be entitled 
to possession from su vi pS) ees. Therefore, the 


suit that is being fi ainst the alienees is in 


fact a suit for =o filed against the members 
a 


of the famil rers and co-parcerners and 


as admitte idly o period of limitation is prescribed 
for in ch a suit, this suit is not barred by law 
lotion in so far as alienees are concerned. 
In Section 333 of Malla's Hindu Law 17th 
Edition at page 537 dealing with the question as 
to who should be the parties to the suit it is stated 
as under:- 


a) The plaintiff in a partition suit should implead 


as defendants :- 
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(i) the heads of all branches; 

(ii) females who are entitled to a share on 
partition: 

(iii) the purchaser of a portion of the plaintiffs 
share, the plaintiff himself being a coparcener; 
(iv) if the plaintiff himself is a purchaser from a 
coparcener, his alienor, 

b) It is desirable that the following persons s 


be made parties; though not necessary 


they are proper parties to sucha “O 
(i) a mortgagee with possess e family 
property or of the unavia terest of a 


coparcener; 
(ii) simple mortgagees_of specific items of the 


family properly: 0 


undivided interest of a 


(iii) purchaser 


coparcene XO 
(iv) ree entitled to provision for their 


maintenace and marriage, that is widows, 
d ers, sisters and such like and 
distinguished heirs: 

(v) any person entitled to maintenance from the 
family, the plaintiff may also plead any other 
coparcener or any person interested in the family 
property such as a mortgage or a lessee. Such a 


person may himself apply and be made a party. 
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Smt. Puttakkaiah v. Smt. Basamma reported 
in MANU/KA/2069/2012 has held as follows: 
Ts. sevens It is settled principle of law that partition 
suit should include all the joint family properties 
and also all persons who are entitled for a share 
are to be impleaded as parties. Otherwise, such a 
suit is not maintainable. In the absence of a 


sharer who has interest in the suit property, no 


effective decree for partition can be d. 
Therefore, the judgment and decree S Trial 


Court cannot be sustained. O 
ADDING OF PARTIES mvgayhtion SUIT 


S.K. Lakshminara and Ors. vs. B Rudriah 
and Ors.: MANU 737/2011 (DB) ILR 2012 
KAR 4129 ee for partition of properties of 
a Joint, H a 

afte ap Miminary decree had been passed, in an 


appfopriate circumstances to add a party under 


mily, there is no legal bar even 


Order 1 Rule 10 in the final decree proceedings if 
the Court thinks that the addition of such party 
is necessary to adjudicate upon all questions 
effectively and completely. The proceedings in a 
partition suit do not become final unless the final 
decree is passed. It is only the final decree that 


brings about termination of suit. The Court can 
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add a party in a partition suit even after a 
preliminary decree but before a final decree takes 
place. A suit for partition is finally disposed off 
only with the passing of a final decree. Impleading 
of additional parties subsequent to passing of a 
preliminary decree in a suit for partition is 
permissible, only if none of the questions already 
settled by the preliminary decree would notehave 
to be re-opened by reason of such a r. 
Therefore, it is clear in order to decidetthe share 
to which each member of a fami a person 


claiming under such member jött family, the 


necessary parties are o embers of the 
joint family. Once all A members are made 


parties, the suit for g on cannot be dismissed 


on the ground of 
The purch NCS those members of the family 
or saa purchasers from the earlier 


purchdsefs are proper parties in a suit for 


oinder of necessary parties. 


p iðn. They could be added even during final 
decree proceedings. For not adding them as 


parties, a suit for partition cannot be dismissed. 


Kallappa vs. Mallamma: 
MANU/KA/1286/2014 - 2015 (1) KarLJ 33 - 
The Court dealing with a partition suit should 


give an opportunity to the plaintiff to include all 
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necessary properties and all persons who are 
necessary parties. If Court comes to the 
conclusion that some more properties have been 
left out, nothing comes in the way of the Court to 
direct the concerned party to include the 
properties. The purpose of holding judicial 
proceedings is to ascertain the truth and do 
justice between the parties. Courts are not 
umpires so as to allow the contest dev d 
ultimately to decide as to who has wofyand who 
has lost. ..... A Division Bench of, SY, in the 
case of Subbanna Vs Ka reported in 
MANU/KA/0235/1988:1I 1988(2) 786has 
specifically held that t NJ. 9 of Order 1 of 
C.P.C. specifically s that no suit shall be 


defeated by rea f the mis-joinder or non- 


every Spi | with the matter in controversy so 


far regards the rights and interest of the 


joinder of 1e$,and therefore the Court may in 


pawties actually before it. Sub-rule (2) of Rule 10 
of Order 1 C.P.C., empowers the Court to direct 
the plaintiff to add a person to the suit who ought 
to have joined whether as plaintiff or defendant 
whose presence before the Court is necessary in 
order to effectually and completely adjudicate 
upon and settle all the questions involved in the 


suit. ...... When the First Appellate Court has 
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come to the conclusion that certain persons have 
to be added as necessary parties for effectively 
deciding the matter in controversy and when 
there are some more properties to be included, 
nothing came in the way of the First Appellate 
Court either to direct the parties to rectify those 
mistakes by directing necessary parties to come 
on record and by including all the properties or 


remanding the matter to the trial Cour d 


necessary parties and to do all ke See 


for effectively deciding the matt ving not 


done so, the judgment of the Fi pellate Court 


is not sustainable. O 


WHAT IS DET pg D BY SUIT FOR 
PARTITION IN MINARY DECREE 


S.K. Laks t n ye and Ors. vs. B Rudriah 


and map /KA/2737/2011 (DB) ILR 2012 
Bo, 61. In a suit for partition, at the 
s < passing of a preliminary decree for 
partition, the only question that needs to be 
adjudicated by the Trial Court is, whether the 
property in question is a co-parcenery property or 
a joint family property and if so, what is the share 
to which these family members are entitled to. For 


the declaration of such shares, the presence of 


alienees is not necessary. Even in their absence 
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the suit of the plaintiff can be adjudicated upon 
and their presence is in no way necessary for the 
Court to determine the questions involved in the 
suit. It is only after declaration of shares, at the 
stage of dividing the property by metes and 
bounds and putting them in possession of the 
extent of the share so declared, the character, 
validity and the nature of alienations have ¢o be 
taken note of. It is at that stage, it is nec o 
hear the persons who are claiming Ne ii 


such members of the family and e parted 


with valuable consideration who are in 


possession of the a Y because if they 
have to be Oh he property, if their 


sale deeds are to ulled, they have to be 
heard. Therefor Ka for partition cannot be 
dismissed 0 ground of non-joinder of these 
third pares) trangers to the family. A suit for 
partiti n be dismissed only if the members of 
t amily who have an interest in the property 
are not made parties as they are the only 
necessary parties to the suit. At worst if a person 
other than a necessary party is not made a party 
to the suit, the decree passed in their absence 
may not bind them, if they are claiming any 
independent title to the property being in 


possession of the same. If members of a joint 
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family file a suit for partition without impleading 
alienees and collude and get a decree passed 
affecting the interest of alienees, the said 
collusive decree being void, as alienees being not 
made parties and such a decree does not in any 
way affect their interests. But, a suit for partition 
cannot be dismissed on that ground. 

62. In a suit for partition not only hose 


who are entitled to a share in the join ly 


property but also those persons who No Sa 


to maintenance and also those po) or whose 


marriages provision has to “OP 


the funds of joint we. y are necessary 
parties. A transferee of an item of property from 


from out of 


the vendee who pu d it from a party to the 
suit is not nO transferee and therefore 
there is no etween the transferee and the 
party to uit from whom the property was 
purchdse®. Therefore, such transferee is not a 
nee€ssary party to the suit. In a suit for partition 
of properties of a Joint Hindu Family, there is no 
legal bar even after a preliminary decree had been 
passed, in an appropriate circumstances to adda 
party under Order 1 Rule 10, in the final decree 
proceedings if the Court thinks that the addition 
of such party is necessary to adjudicate upon all 


questions’ effectively and completely. The 
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proceedings in a partition suit do not become final 
unless the final decree is passed. It is only the 
final decree that brings about termination of suit. 
The Court can add a party in a partition suit even 
after a preliminary decree but before a final 
decree takes place. A suit for partition is finally 
disposed off only with the passing of a final 
decree. Impleading of additional parties 
subsequent to passing of a preliminary n 
a suit for partition is permissible, onlywif none of 
the questions already settled b liminary 
decree would not have to be een ed by reason 
1 


clear in order to 


of such a joinder. Therefi 
decide the share to a each member of a 


family or a person 


of a joint aS necessary parties are only 
the memb 


g under such member 


e joint family. Once all those 
members ade parties, the suit for partition 
can of Miismissed on the ground of non-joinder 
o céssary parties. The purchasers from those 
members of the family or subsequent purchasers 
from the earlier purchasers are proper parties in 
a suit for partition. They could be, added even 
during final decree proceedings. For not adding 
them as parties, a suit for partition cannot be 


dismissed. 
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WHO CAN FILE PARTITION SUIT, PERIOD OF 
LIMITATION 

N. Nagendra vs. A. Chowdamma: MANU/KA/ 
2243/2017 - One can seek partition only if one 
has pre existing right in the property to be 
divided. That's why in a partition suit relationship 
between the parties is an important aspect. If the 
plaintiff fails to establish his relationshipqwith 
defendants, suit for partition has to be di d. 
Relationship may arise out of consa inity or 
adoption. Some times purchase ndivided 
interest in a joint family prop n file a suit 
for general partition. ...... Op two or more 
reliefs are sought in XD the effective relief 
decides the period Yaron for the suit. For 
instance, if a plag seeks cancellation of a sale 
deed in eet of an immovable property 


executed him in favour of defendant and 


pos edh of the same from him, the period of 
aN is three years according to Article 59 of 


the Limitation Act. Here the effective or main 
relief is cancellation of the sale deed as it amounts 
to transfer within the meaning of Section 5 of the 
Transfer of Property Act. Although the sale deed 
is void or voidable against a person, if it is left 
outstanding, it may cause serious injury to the 


plaintiff, and therefore, he has to get it adjudged 
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void or voidable and the Court has to cancel the 
instrument in such a situation. Unless it is 
cancelled the plaintiff gets no right to seek 
possession. Therefore, in a multifarious suit, the 
limitation issue has to be decided with reference 
to the effective main relief. ...... Here the period of 


limitation applicable is 12 years from the date of 


dispossession according Article 65 of the 
Limitation Act. <=> 


The Hon'ble Supreme Court d case of 
Krishna Pillai Rajasekharan ) by LRs vs. 
Padmanabha Pillai (D) 1 

reported in MANU/ eo /2003 : AIR 2004 


and others 


SC 1206, while c 
Article 120 of th aion Act, at paragraph 22, 


ring the provisions of 


held as u : . In our opinion, the suit filed 
in the ,p t case being a suit for partition 
pri aiy nd predominantly and the relief of 
LAP Non having been sought for only pursuant 
to the direction made by the High Court in its 
order of remand, the limitation for the suit would 
be governed by Article 120 of Limitation Act, 
1908. For a suit for partition the starting point of 
limitation is - when the right to sue accrues, that 


is, when the plaintiff has notice of his entitlement 


to partition being denied. In such a suit, the right 


A gift to legal fraternity - Sridhara Babu N Advocate 





872 


of the redeeming co-mortgagor would be to resist 
the claim of non-redeeming co-mortgagor would 
be to resist the claim of non-redeeming co- 
mortgagor by pleading his right of contribution 
and not to part with the property unless the non- 
redeeming co-mortgagor had discharged his duty 
to make contribution. This equitable defence 
taken by the redeeming co-mortgagor im the 


written statement would not convert the o 


a suit for contribution filed by the A 


co-mortgagor". O 
O an vs. 


The Apex Court in the s2 
Lala Laxminarayan d others reported in 


MANU/SC/0186/1 AIR 1960 SC 335, at 
paragraphs 31, 33, held as under: 31. The 
argument the question of limitation is put 
thus: J laintiff, respondent herein, had 
knowl or the fraudulent character of the trust 
d early as 1917 or, at any rate, during the 
pendency of the partition suit between 
Rukhmabai and Chandanlal instituted in the 
year 1929, and the suit filed in 1940, admittedly 
after six years of the said knowledge, would be 
barred under Article 120 of the Limitation Act. ..... 
This Article was subject to judicial scrutiny both 


by the Judicial Committee as well as by the High 
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Court of various States. The leading decision on 
the subject is that of the Judicial Committee in 
Bolo v. Koklan [MANU/PR/0054/1930 : (1929- 
30) LR 57 IA 325, 331]. Therein, Sir Benod Mitter, 
observed: "There can be no 'right to sue’ until 
there is an accrual of the right asserted in the suit 
and its infringement, or at least a clear and 
unequivocal threat to infringe that right, 
defendant against whom the suit is ins Na 
.... The said principle was restated and followed 
by the Judicial Committee in A Sone 
v. A.M.K.C.T. Muthuka ww Chettiar 
[MANU/PR/0080/1930 : LR 8 Rang 645] 


and in Gobinda Narayan Singh v. Sham Lal Singh 


[MANU/PR/0025/1 : (1930-31) LR 58 IA 
125]. The furt 


uestion is, if there are 
successive, ifyaSions or denials of a right, when it 
can be he at a person's right has been clearly 
an ufeduivocally threatened so as to compel 
h institute a suit to establish that right. In 
Pothukutchi Appa Rao v. Secretary of State 
[MANU/TN/0136/1937 : AIR 1938 Mad 193, 
198], a Division Bench of the Madras High Court 
had to consider the said question. In that case, 
Venkatasubba Rao, J., after considering the 
relevant decisions, expressed his view thus: 


"There is nothing in law which says that the 
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moment a person's right is denied, he is bound at 
his peril to bring a suit for declaration. The 
Government beyond passing the order did 
nothing to disturb the plaintiffs possession. It 
would be most unreasonable to hold that a bare 
repudiation of a person's title, without even an 
overt act, would make it incumbent on him to 
bring a declaratory suit." 

difficult question, what is the extent of t 

or infringement that gives rise to, w may be 
termed, a compulsory cause of acfren?” 33. The 
legal position may be briefly spp The right 


to sue under Article PNO Limitation Act 
accrues when the defendant has clearly and 


n 
unequivocally li to infringe the right 


asserted by the 


iff in the suit. Every threat 
innocugu 
ac aa unequivocal threat so as to compel 
hia to file a suit. Whether a particular threat 


gives rise to a compulsory cause of action 


by a party a right, however ineffective and 
ay be, cannot be considered to be 


depends upon the question whether that threat 


effectively invades or jeopardizes the said right. 


PARTITION SUIT CANNOT BE FILED IN 
FAMILY COURT 
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B.V. Harinarayana Reddy vs. Chukki Nanjunda 
Swamy: MANU/KA/2522/2011 - Under Section 
7(1)(c) Hindu Marriage Act, provides "a suit or 
proceeding between the parties to a marriage with 
respect to the "property of the parties" or of "either 
of them". The Division Bench of this Court in 
Genu @ Ganu and others -vs- Jalabai and others 
reported in MANU/KA/0638/2008 : ILR 009 
KAR 612 has held that, "a suit filed by fe 
against her husband for partition Sn a 


possession against his family G 
maintainable in the Family ey 


parties who are not ed? e marriage also 
have interest in the said property. In the cited 
case, the asame e a suit against the 


father for partiti 


is not 


ce the other 


ore the Family Court. In the 
instant ca S@, apart from the wife along with 


her childr d filed a suit against her husband. 


tion to entertain the suit. 


j 


EN evidently, the Family Court had no 
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CHAPTER-4 
JOINT FAMILY 


THE BURDEN WOULD UNDOUBTEDLY LIE ON 
THE PARTY WHO ASSERTS THE EXISTENCE 
OF JOINT FAMILY 


In BHAGWATI PRASAD SAH AND OTHE 

DULHIN RAMESHWARI JUERAND A R 
1952 AIR 72 , the Supreme Court afteg referring 
to several pronouncements judicial 
committee of Privy Council, lai the general 


principle of Hindu Law i 


The general x iple undoubtedly is 


that a Hindu family į umed to be joint unless 
the contrary is p but, as it is admitted here, 
that Imrit the coparceners did separate 
himself fr e other members of the joint family 
an his share in the joint property 
p ined off for him, there is no presumption 
that the rest of the coparceners continued to be 
joint. There is no presumption on the other side 
too that because one member of the family 
separated himself, there has been separation with 
regard to all. It would be a question of fact to be 
determined in each case upon the evidence 


relating to the intention of the parties whether 
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there was a separation amongst the other 
coparceners or that they remained united. The 
burden would undoubtedly, lie on the party who 
asserts the existence of a particular state of 
things on the basis of which he claims 


relief............... 


Apex Court reported in AIR 1954 SC«379 
(SRINIVAS KRISHNARAO KANGO V. N 
DEVJI KANGO AND OTHERS) the %urden is 


upon the person to prove the exi of joint 


family property in case he PA uisition by a 


member of the joint ~O 


s joint family 


property. 


APPASAHEB PPA CHANDGADE V. 


DEVEND PPA CHANDGADE & ORS. 
reported 2007 SC 218 whereunder it has 


bee hel : 
Let the legal proposition is concerned, there 


is no gainsaying that whenever a suit for partition 
and determination of share and possession 
thereof is filed, then the initial burden is on the 
plaintiff to show that the entire property was a 
joint Hindu family property and after initial 
discharge of the burden, it shifts on the 
defendants to show that the property claimed by 
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them was not purchased out of the joint family 
nucleus and it was purchased independent of 
them. This settled proposition emerges from 
various decisions of this Court right from 1954 


onwards". 


MERELY ON PROOF THAT HE TREATED HIS 
YOUNGER BROTHERS WITH ORDINARY 


KINDNESS, SUPPORTING THEM WHE Y 
WERE NOT EARNING, HELPING EM TO 
START BUSINESS AND, SEE yo 
MARRIAGE AND SO rorta b 
CREATE JOINT a ©) 


THEIR 
OES NOT 


PRIVY COUNCIL D N 
Bhuru Mal v. vO ath, AIR 1942 PC 13 the 
Judicial ee of the Privy Council 
considęre is aspect of the matter and held that 
there i$ n®presumption in law that joint business 
i oint family business. It was held. Though a 
business, if it belongs to a Hindu joint family, is 
an item of joint family property, special 
considerations apply to the question whether or 
not a business belongs to the family or to the 
individual member who carries it on. If it be a 
joint family business, then all the members of the 


family are liable for its debts upon the terms and 
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to the extent laid down by the Hindu law. Whether 
or not it can be said that if a joint family is 
possessed of some joint property, there is a 
presumption that any property in the hands of an 
individual member is not his separate individual 
property but joint property, no such presumption 
can be applied to a business. A member of a joint 
undivided family can make separate acquisition 
of property for his own benefit and, onl 
be shown that the business grew from je@int family 
property or that the earnings wer, 

joint family estate they 

separate.... The questio er a business 
carried on by a memb Ou Hindu family 
was begun or carri with the assistance of 
joint family pro s a question of fact upon 


which the of proof lies upon the plaintiff 


who cląi are in the business. The burden 


i 


n cannot be cast upon the defendant who 


of i the business was separate in its 


asserts it. Jointness may be proved by evidence 
that the business wax carried on as a family 
business, by proof that the profits were treated as 
joint family property being brought to one 
account or divided among the members. The 
Privy Council also observed that adverse 


inference against a member of the joint family 
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that business carried on by him was not his 
individual business cannot be drawn merely on 
proof that he treated his younger brothers with 
ordinary kindness, supporting them when they 
were not earning, helping them to start business 


and, seeing to their marriage and so forth. 


ESSENCE OF JOINT HINDU FAMILY 
PROPERTY IS UNITY OF owerste 
COMMUNITY OF INTEREST, A THE 
SHARES OF THE wean AÈ 


DEFINED QY 
Nanchand en Sy vs Mallappa 


NOT 


Mahalingappa PAS 1976 AIR 835, 1976 


SCR (3) 287 In ay 


member of, ily can say that he is the owner 


Hindu family business, no 


of one-ha e-third or one-fourth. The essence 
of joiit “Hindu family property is unity of 
o rship and community of interest, and the 
shares of the members are not defined. Similarly, 
the patterns of the accounts of a joint Hindu 
family business maintained by the karta is 
different from those of a partnership. In the case 
of the former the shares of the individual 


members in the profits and losses are not worked 
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out while they have to be worked out in the case 


of partnership accounts. 


The Supreme Court in Sita Bai v. Ramachandra 
MANU/SC/0296/1969 : AIR 1970 SC 343 held 
that a joint Hindu family may consist of a single 
male member and widows of deceased male 


members and the property of a joint familyedoes 


not cease to belong to a joint famil ly 
because the family is represented ba single 
coparcener who possesses ri S an 
absolute owner of property O The 

pr property of 


property which was the © 
Hindu undivided family doeS not cease to be so 


because of the ary reduction of the 


coparcenary uni a single individual." The 
character NATY viz., that it was the joint 
property Ohau undivided family remains the 
oO 

In Mudigowda V. Ramchandra MANU/SC/0289 
/1969 : AIR 1969 SC 1076 the Supreme Court 
held that if the possession of nucleus of the joint 
family property is either admitted or proved, any 


acquisition made by a member of the joint family 


is presumed to be joint family property. 
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EXISTENCE OF A JOINT FAMILY DOES NOT 
LEAD TO THE INFERENCE THAT PROPERTY 
HELD BY ANY MEMBER OF THE FAMILY IS 
JOINT 


Dandappa Rudrappa Hampali And ... vs 
Renukappa Alias Revanappa AIR 1993 Kant 
148, ILR 1993 KAR 1182, 1993 (1) KarLA.138 
Existence of a joint family does not lea 


inference that property held k any icon of the 


family is joint. a-swami 
v.Suryanarayanamurti, AIR G 189 the 
Privy Council held at < "Proof of the 


existence of a joint family does not lead to ihe 


presumption that "Op half by any member of 


the family is joi the burden rests upon any 
one asserti (oa item of property is joint to 
establish ct. But there it is established that 
the af possessed some joint property which 
fi s nature and relative value may have 
formed the nucleus from which the property in 
question may have been acquired, the burden 
shifts to the party alleging self acquisition to 
establish affirmatively that the property was 


acquired without the aid of the joint family 


property." 
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In Appalaswami v. Suryanarayanamurti and 
others, MANU/PR/0051/1947 : AIR 1947 PC 
189 it was held that Hindu law is very clear. Proof 
of existence of a joint family does not lead to the 
presumption that property held by any member 
of family is joint. The burden rests upon one who 
asserts that an item of property is joint, to 
establish that fact. But where it is established 
that the family possessed some joint 
which, from its nature and relative ue, may 
have formed the nucleus, from oe in 
question may have been ac y the burden 
shifts to the party allegi te to 
establish affirmatively ww. property was 
acquired without (Ou of joint family 
property /fund. 


Srinivas e Kango v. Narayan Devji 
Ka MaNu/sc/0126/1954 : AIR 1954 SC 


3%9it)was held that proof of existence of a joint 
family does not lead to the presumption that 
property held by any member of family is joint. 
The burden rests upon anyone asserting that any 
item of property is joint to establish the fact. But 
where it is established that the family possessed 
some joint property which form its nature and 


relative value, may have formed the nucleus, from 
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which property in question may have been 
acquired, the burden shifts to the party alleging- 
self-acquisition to establish affirmatively that the 
property was acquired without the aid of joint 


family property. 


In Rukhmabai v. Lala Laxminarayan, 
MANU/SC/0186/1959 : AIR 1960 SC 336 the 
Court said: "There is a presumption in Hi wW 
that a family is joint. There can be a @ivision in 
status among the members o S Hindu 
family by refinement of O which is 
technically called "divisioni OF or an actual 
division among them NO orem of specific 
property to each o Oren which is described 
as "division by X and bounds". A member 
need not A ny share in the joint estate but 


may fre ce his interest therein, his 


ate but does not affect the status of the 


t 


ES merely extinguishes his interest in 


remaining members vis-a-vis the family property, 
A division in status can be effected by an 
unambiguous declaration to become divided from 
the others and that intention can be expressed by 
any process. Though prima facie a document 
clearly expressing the intention to divide brings 


about a division in status, it is open to a party to 
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prove that the said document was a sham or a 
nominal one not intended to be acted upon but 
was conceived and executed for an ulterior 
purpose. But there is no presumption that any 
property, whether movable or immovable, held by 
a member of, a joint Hindu family, is joint family 
property. The burden lies upon the person who 
asserts that a particular property is joint family 
property, to establish that fact. But if h s 
that there was sufficient joint family nu@leus from 
and out of which the said prope S have 
been acquired, the burden shi O. member 
of the family setting up or that it is his 


personal property..." 


© 


In Achuthan Ny Chinnammu Amma and 
others, M N /0361/1965 : AIR 1966 SC 
411 thei dships said: "Under Hindu law, 


wh perty stands in the name of a member 


o int family, it is incumbent upon those 
asserting that it is a joint family property to 
establish it. When it is proved or admitted that a 
family possessed sufficient nucleus with the aid 
of which the member might have made the 
acquisition, the law raises a presumption that it 
is a joint family property and the onus is shifted 


to the individual member to establish that the 
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property was acquired by him without the aid of 
the said nucleus. This is a well settled proposition 


of law." 


In Mudi Gowda Gowdappa Sankh v. Ram 
Chandra Ravagowda Sankh, 
MANU/SC/0289/1969 : (1969) 1 SCC 386 the 
Court noticed the observations of Sir eohn 
Beaumont in Appalaswami (supra) and r d 
that burden of proving that any particular 
property is joint family propexrt the first 
instance, is, upon the perso NO aims it as 


coparcenary property. 


nucleus of the joint family iS either admitted or 


proved, any eo. made by a member of 


joint family is med to be joint family 
property. Ss\is however, subject to the 
limitation the joint family property must be 
suc af Meh its aid the property in question could 
on acquired. It is only after possession of 
an adequate nucleus is shown, that the onus 
shifts on to the person who claims the property 
as self acquisition to affirmatively make out that 
the property was acquired without any aid from 


the family estate. 
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In Baikuntha Nath Paramanik v. Sashi Bhusan 
Pramanik and others, MANU/SC/0381/1972 : 
(1973) 2 SCC 334 Court again held, when a joint 
family is found to be in possession of nucleus 
sufficient to make impugned acquisitions, then a 
presumption arises that the acquisitions 


standing in the names of the person who were in 


the management of the family propertiesy are 
family acquisitions. <= 


In Bhagwant P. Sulakhe v. Di ne Gopal 
Sulakhe, MANU/SC/0267/1 we 1986 SC 
79 the Court observed ery of any joint 
family property doesnot? change with the 
severance of statu On family and a joint 


family property imues to retain its joint family 


is not partitioned amongst the co- 


existençe 


character ngas the joint family property is in 


sharers. a unilateral act it is not open to any 
r of joint family to convert any joint family 


property into his personal property. 


In Surendra Kumar v. Phoolchand, MANU/SC/ 
0307/1996 : (1996) 2 SCC 491 the Court said: 
"It is no doubt true that there is no presumption 
that a family because it is joint possessed joint 


property and therefore the person alleging the 
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property to be joint has to establish that the 
family was possessed of some property with the 
income of which the property could have been 
acquired. But such a presumption is a 


presumption of fact which can be rebutted." 


In D.S. Lakshmaiah and another v. L. 


Balasubramanyam and another, MANU¢SC/ 
0639/2003 : in para 18 of the judg e 
Court, after a retrospect of vario earlier 
decisions, said: "18. The legal pring SS store 
is that there is no presumption O 
joint family property only e of existence 


operty being 


of a joint Hindu family, The One who asserts has 
to prove that the erty is a joint family 
property. If, ho , the person so asserting 
proves th was nucleus with which the 
joint fami roperty could be acquired, there 
wouldebe presumption of the property being joint 
a the onus would shift on the person who 
claims it to be self-acquired property to prove that 
he purchased the property with his own funds 
and not out of joint family nucleus that was 


available." 


In Appasaheb Peerappa Chandgade_ v. 
Devendra Peerappa Chandgade, 
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MANU/SC/8597/2006 : (2007) 1 SCC 521 the 


Court said: "...there is no presumption of a joint 
Hindu family but on the evidence if it is 
established that the property was joint Hindu 
family property and tine other properties were 
acquired out of that nucleus, if the initial burden 
is discharged by the person who claims joint 
Hindu family, then the burden shifts to the arty 
alleging self-acquisition to establish affir ly 


that the property was acquired SY aid of 
the joint family property by NCS 


evidence." > 
Dias AS TO 


ecessary 


WHEN PRESUMPTI 
PROPERTIES AC BY THE MANAGER, 
AS KARTHA RE JOINT FAMILY 


— 


+ 


In mái pa Girirnalappa Betgeri v. R. 
Y agouda Patil, AIR 1959 SC 906, the 
Supreme Court, in the light of the undisputed fact 
that certain properties belong to the joint family 
and having restrained itself from interfering with 
the finding of sufficiency of nucleus, recorded by 
the civil court, held that there arose a 
presumption that the properties acquired by the 


manager, as Kartha, were joint family properties. 
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THERE IS A STRONG PRESUMPTION IN 
FAVOUR OF HINDU BROTHERS 
CONSTITUTING A JOINT FAMILY 


Supreme Court in Bharat Singh v. Mst 
Bhagirathi, 1966 AIR 405, 1966 SCR (1) 606 
wherein Hon'ble Supreme Court has observed as 
follows: "There is a strong presumption i r 
of Hindu brothers constituting a joint ily. It is 
for the person alleging severac, S 
Hindu Family to prove it. The W, that after 
the death of the father yeb was made 
r 


e Joint 


in favour of three brothers’ and indicated the 
share of each to be Orica by itself could be 
no evidence of So of the joint family 
which, aft eath of the father consisted of 


the thee thers who were minors" .... The 
ap ES filed a suit for a declaration that the 
e n the name of the respondent in the 
Jamabandi papers of certain villages was 
incorrect and alleged that they along with their 
brother, the husband of the respondent, 
constituted a joint Hindu family, that their 
brother died as a member of the joint Hindu 
family and thereafter his widow- the respondent- 


-lived with the appellants who continued to be 
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owners and possessors of the property in suit, the 
widow being entitled to maintenance only, and 
that by mistake the respondent's name was 
entered in village records in place of the deceased 
husband. The respondent contested the suit 
alleging, inter alia, that her husband did not 
constitute a joint Hindu family with the 


appellants at the time of his death and alsathat 


the suit was barred by time as she had e 
owner and possessor of the land in sufit in 1925 
on the death of her husband w SY es in 
her favour were made, and th O. brought 

OF as in certain 


in 1951. The respondent sO 
documents about the existerice of the joint Hindu 


family or a joint Hin ily firm. The trial Court 
decreed the suit, @vAich on appeal, the High Court 
set aside. 

admission respondent as she, when in the 
witne x, was riot confronted with those 
a ssions; and as those documents, if read as a 
whole did not contain any admissions on behalf 
of the respondent that there was any joint family 
still in existence. In appeal by certificate to this 
Court. HELD : (i) There is a strong presumption 
in favour of Hindu brothers constituting a joint 
family. It is for the person alleging severance of 


joint Hindu family to establish it. The mere fact of 
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the mutation entry being made in favour of the 
respondent on the death of her husband was no 
clear indication that there was no joint Hindu 
family of the appellant, and the respondent's 
husband at the time of the latter's death. 


JOINT FAMILY PROPERTY AND MITAKSHARA 
CO-PARCENARY PROPERTY 
DIFFERENTIATED 


2008 (7) SCC 46, HARDEO RAI NTALA 
DEVI AND OTHERS BENCH: Yo NHA & V.S. 
a 


SIRPURKAR Mitakashra 7) ry is a body of 
individuals created by | ereas joint family is 


constituted by ag a of the parties. The 


appellant and 


spondent's father entered 
into an a WF to sell a property. In the 
agreemen appellant made a representation 


tha tng Joint family property was partitioned and 
aren were in possession of the separate 
properties. Respondent's father paid certain sum 
out of the total amount and was put in the 
possession of the property. However, the 
appellant did not execute the sale deed. 
Respondent filed suit for specific performance. 
Appellant contended that he was forced to sign a 


blank stamped paper on which agreement of sale 


A gift to legal fraternity - Sridhara Babu N Advocate 





893 


was scribed later; and that the property was a 
joint family property. Respondent's father was 
examined. The scribe of the agreement as also 
witnesses were examined. Trial court decreed the 
suit. The appeal by the appellant was allowed on 
the ground that the property was a joint family 
property. Aggrieved, respondent filed appeal and 
the Division Bench of High Court allowed the 


same. Supreme court Dismissed the app 


Dodda Thayappa vs. H.N. V n> Reddy 
and Ors.: MANU/KA/9522/ - The Hindu 
Joint family properties whi also known as 
co-parcenary properties generally consists of:- 

1. Ancestral properti cceeded by the 'Karta' 
(management of joint family). 


ancestral erties. 


3. P onies acquired from the income of the joint 
ihe) 


4. Separate properties and income from such 


2. ost easned out of income from such 


properties of its members but contributed to the 


common basket of the joint family. 


JOINT FAMILY WHICH CAN BE CONSTITUTED 
BY AGREEMENT OF THE PARTIES - A 
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MITAKASHRA COPARCENARY IS A 
CREATURE OF LAW 


2008 (7) SCC 46, HARDEO RAI VS SAKUNTALA 
DEVI AND OTHERS BENCH: S.B. SINHA & V.S. 
SIRPURKAR There exists a distinction between a 
Mitakashra Coparcenary property and Joint 
Family property. A Mitakashra Coparcenary 
carries a definite concept. It is a of 
individuals having been created by law unlike a 
joint family which can be oe by 
agreement of the parties Mitakashra 
Coparcenary is a creat aw. Thus, it is 
necessary to determine the status of the appellant 


and his brothers. < 


PRINCIPL Du REGARDING HUF AND 
ITS PRO ES DEDUCED FROM SEVERAL 


ee 


(i) There is a presumption that a Hindu family is 


joint. 

(ii) Existence of a joint family itself does not cause 
a presumption that the property held by the 
members of the family is joint. 

(iii) The initial burden to establish the existence 


some joint family property is on the person who 
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alleges that a property is joint or shows a nucleus, 
from which a new property or assets could have 
been acquired. 

(iv) What is the nucleus, depends upon the nature 
and the value of the property. 

(v) Existence of such nucleus by itself would not 
prove that the new assets acquired by any 
member of the family would be joint family 
property. 

(vi) Ifa member of a joint family was i position 
to utilise the joint family assets wep further 


control or 


assets or if such a nem Y2% 
command over the joint OS ssets to acquire 
further assets, then D> can such further 


properties be taken joint family properties. 

(vii) Whether o such family assets were 
sufficient m the nucleus for further 
acquisitio question of fact. 

(viii Se fact can be proved by direct evidence 
L evidence which should be 
unequivocal and clinching. 

(See: Dandappa Rudrappa Hampali & ors. 
Renukappa alias Revanappa & ors., reported in 
AIR 1993 Karnataka 148 which inter alia followed 
the case of Srinivas Krishnarao Kango vs. 
Narayan Devji Kango & ors. AIR 1954 SC 379 = 
(1955) 1 SCR 1 and 19 Mudi Gowda Gowdappa 
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Sankh vs. Ram Chandra Ravagowda Sankh, AIR 
1969 SC 1076 = (1969) 3 SCR 245.) 


Supreme Court in the case of Sathyaprema 
Manjunatha Gowda (Smt.) v. Controller of 
Estate Duty, Karnataka, (1997) 10 SCC 684, 
wherein it is held as follows:- "The Hindu Joint 


family is purely a creature of law and cannet be 


created by act of parties save insofar y 
adoption or marriage a stranger may beaffiliated 
as a member thereof. An undivi sy, which 
is the normal condition of ND society is 

Or. in food and 


ordinarily joint not only NO 
worship; therefore, not.only*the concerns of the 


joint family, but ever relates to their 
commonality a eir religious duties and 
observancesdrewegulated by the members or by 
the mana fer) o whom they have, expressly or by 
im odh, delegated the task of regulation. The 
Ois status being the result of birth, 
possession of joint properties is only an adjunct 
of the joint family and is not necessary for its 
constitution. Nor is it necessary that all the 
members possess rights or status even though 
the property of the family is called joint family 
property. On the other hand, coparcenary is a 


narrower body than a joint family and consists of 
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only those persons who have taken, by birth, an 
interest in the property of the holder for the time 
being and who can enforce a partition whenever 
they like. It commences with a common ancestor 
and includes a holder of joint property and only 
those males in his male line who are not removed 


from him by more than three degrees." 


Satya Prema Manjunatha Gowda vs. Co r 
of Estate Duty: MANU/KA/0054/1985_ - 
(1986) 50 CTR (Kar) 201 - A joi u family 
consists of male members ded lineally 
from a common male anc Or. with their 
mothers, wives or Do and unmarried 
daughters bound r by the fundamental 
principle of sapi ip or family relationship 


which is t sSence and distinguishing feature 


of the in ion (vide Karsandas Dharamsey v. 


GangabalMANU/MH/0011/1908 : ILR [1908] 


B 9). This body is purely a creature of law 
and cannot be created by act of parties save in so 
far that by adoption or marriage a stranger may 
be affiliated as a member thereof (vide 
Sudarsanam v. Narasimhulu ILR [1901] Mad 
149). An undivided family which is the normal 
condition of Hindu society is ordinarily joint not 


only in estate but in food and worship and, 
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therefore, not only the concerns of the joint 
family, but whatever relates to their 
commensality and their religious duties and 
observances are regulated by the members or by 
the manager to whom they have expressly or by 
implication delegated the task of regulation (vide 
Virada Pratapa Ragunanda Deo v. Brozo Kishore 
patta Deo ILR [1876] Mad 69 : 3 IA 154 (PC) The 


joint family status being the result ; 


possession of joint property is only an%djunct of 
the joint family and is not AS for its 
constitution (vide Haridas vaye Bhatia v. 

[1926] 


Devkuvarbai NO 
MANU/MH/0025/1926,: AIR1926Bom408 . Nor 


is it that all the me possess equal rights or 
status even tho e property of the family is 


called e nes property. 


o 
Ga afeb Motiji Thakor and Ors. vs. Maneklal 


I lal Patel and Ors.: 
MANU/GJ/1521/2018 - (2019) 2 GLR 898 - 
The joint undivided family is a normal condition 
of a Hindu society. Joint Hindu Family consists 
of all persons lineal descended from a common 
ancestors and includes all wives and unmarried 
daughters. Undivided Hindu family is originally 


joint not only in estate but also in food and 
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worship. The existence of joint estate is not an 
essential requisite to constitute joint family and 
family which does not own any property, may 
nevertheless be joint. Hindu Joint Family is by 
birth and joint family property is only adjunct of 
the joint family. Joint or Undivided Hindu Family 
may consists of single male member and widows 
of deceased male members. The property of ajoint 
family does not cease to be a joint family y 


belonging to any other family merely bécause the 
family is represented by a meee’) ember. It 


may consists of a male Hindu Yon wife. It may 
even consists of two PO bers. However, 
there must be at least A members to constitute 


joint family. The ge rinciple is that a Hindu 
Family is pres to be Joint unless the 
contrary i oved. A daughter ceases to be a 
member r father's family, on marriage and 


bec me Member of her husband's family. 


The Privy Council in the case of Kalyanji 
Vithaldas v. Commissioner of Income-tax, 
Bengal, reported in MANU/PR/0045/1936 : 
AIR 1937 PC 36, explained the meaning of Hindu 
Undivided Family as under: "The phrase "Hindu 
Undivided Family" is used in the statute with 


reference not to one school only of Hindu Law, but 
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to all schools; and their Lordships think it a 
mistake in method to begin by passing over the 
wider phrase of the Act the words "Hindu co- 
parcenary", all the more that it is not possible to 
say on the face of the Act that no female can be a 


member." 


The Apex Court in the case of Smt. Sitabai v. 
Ramachandra, reported n 
MANU/SC/0296/1969 : AIR 1970 SC343, held 
thus: "Under the Hindu syste Y a joint 
family may consist of a single member and 
widows of deceased m bers and the 
property of a joint family does not cease to belong 
to a joint family because the family is 
represented by, single co-parcener who 


possesses which an absolute owner of 


property possess. The property which was 


the joiĝt mily property of the Hindu undivided 


fi y)does not cease to be so because of the 
"temporary reduction of the co-parcenary unit to 
a single individual". The character of the property, 
viz. that it was the joint property of a Hindu 
undivided family remains the same. It is only by 
analysing the nature of the rights of the members 
of the undivided family, both those in being and 


those yet to be born, that it can be determined 
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whether the family property can properly be 
described as ‘joint property’ of the undivided 
family." 


The Supreme Court in the case of Gowli 
Buddanna v. Commissioner of Income-tax, 
Mysore, reported in MANU/SC/0110/1966 : 
AIR 1966 SC 1523, held thus: "6. A Hindueloint 
Family consists of all persons lineally dé d 
from a common ancestor, and inclades their 
wives and unmarried daughte Y 


ndu co- 


parcenary is a much narrower an the joint 


family : it includes "sO e persons who 


acquire by birth an Ber in the joint or co- 


parcenary propert ese being the sons, 
grandsons, and A grandsons of the holder of 
the joint prðperty for the time-being. Therefore, 


there ma (bà Joint Hindu Family consisting of 


asi ier le member and widows of deceased co- 
s 


The Apex Court in the case of Bhagwati Prasad 
Sah v. Dulhin Rameshwari Kuer, reported in 
MANU/SC/0060/1951 : AIR 1952 SC 72, held 
as under: "The general principle undoubtedly is 
that a Hindu family is presumed to be joint unless 


the contrary is proved but where one of the co- 
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parceners separates himself from the other 
members of the joint family and has his share in 
the joint property partitioned off for him, there is 
no presumption that the rest of the co-parceners 
continued to be joint. It would be a question of 
fact to be determined in each case upon the 
evidence relating to the intention of the parties 
whether there was a separation amongst the 
other co-parceners or that they remaine d. 
The burden would undoubtedly lie onthe party 
who asserts the existence of a parți state of 


things on the basis of which h s relief." 


PRESUMPTION OF py yy 


Justice Surinder, < Nijjar, & Justice A.K. Sikri 


of cae of India in case of Kesharbai @ 


Pushpab knathrao .. vs Tarabai 


Pra Arao Nalawade & ...Decided on 14 
ve 2014, It is a settled principle of law that 
once a partition in the sense of division of right, 
title or status is proved or admitted, the 
presumption is that all joint property was 
partitioned or divided. Undoubtedly the joint and 
undivided family being the normal condition of a 


Hindu family, it is usually presumed, until the 


contrary is proved, that every Hindu family is 
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joint and undivided and all its property is joint. 
This presumption, however, cannot be made once 
a partition (of status or property), whether general 
or partial, is shown to have taken place in a 
family. This proposition of law has been applied 
by this court in a number of cases. We may notice 


here the judgment of this Court in Bhagwati 


Prasad Sah & Ors. Vs. Dulhin RameshwariKuer 
& Anr.[ [1951] 2 SCR 603], wherein it er 
alia observed as under: “8. Before we discuss the 
evidence on the record, we desire,t No that 
on the admitted facts of this NG ine, party 

Or. as regards 


has any presumption on NO 
jointness or separati f thë family. The general 


on 
principle undoubte (Onat a Hindu family is 
presumed to b int unless the contrary is 
proved, but it is admitted that one of the 
coparcen id separate himself from the other 
me bés f the joint family and had his share in 
ve property partitioned off for him, there is 
no presumption that the rest of the coparceners 
continued to be joint. There is no presumption on 
the other side too that because one member of the 
family separated himself, there has been 
separation with regard to all. It would be a 


question of fact to be determined in each case 


upon the evidence relating to the intention of the 
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parties whether there was a separation amongst 
the other co-parceners or that they remained 
united. The burden would undoubtedly lie on the 
party who asserts the existence of a particular 
state of things on the basis of which he claims 


relief.” This principle has been reiterated by this 


Court in Addagada Raghavamma & Anr. Vs. 


Addagada Chenchamma & Anr.[ AIR 19 SC 
136] 


Hon'ble Supreme Court in the ac placer 


and Ors. v. Bhimappa and .» reported in 
MANU/SC /1117/2017¢ ) 9 SCC 586. 
Paragraph 19 of the dgment is quoted 
herein below: "19. It ttled principle of Hindu 
law that there li a presumption that every 
Hindu famis O in food, worship and estate 
and in the (ah sence of any proof of division, such 
leg eSumption continues to operate in the 
fi y} The burden, therefore, lies upon the 
member who after admitting the existence of 
jointness in the family properties asserts his 
claim that some properties out of entire lot of 


ancestral properties are his self-acquired 


property." 
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Mudi Gowda Gowdappa Sankh v. Ram Chandra 
Ravagowda Sankh, reported in MANU/SC/ 
0289/1969 : 1969 (1) SCC 386. "5. It was also 
contended on behalf of the appellants that even 
though the partition deed was bogus there was in 
law a severance of joint family status and the 
family could not continue to be joint after 20th 


April, 1944, which was the date of the partition 


deed. In other words, the argument at 
there was a declaration by the copatceners of 
their intention to separate and S 
was sufficient to put an end WD ae family 

CO on there 


status of the two brother 
is no substance in this_ar ent. It is now well 


established that a ement between all the 
coparceners is SS to the disruption of 
the joint ngs status, but a definite and 
unama indication of intention by one 
me separate himself from the family and 
t jy his share in severalty will amount in law 
to a division of status. It is immaterial in such a 
case whether the other members assent or not. 
Once the decision is unequivocally expressed, 
and clearly intimated to his co-sharers, the right 
of the coparcener to obtain and possess the share 
to which he admittedly is entitled, is 


unimpeachable. But in order to operate as a 
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severance of joint status, it is necessary that the 
expression of intention by the member separating 
himself from the joint family must be definite and 
unequivocal. If however the expression of 
intention is a mere pretence or a sham, there is 
in the eye of law no separation of the joint family 


status." 


Yellappa Ramappa and Ors. vs. Tip - 
PRIVY COUNCIL : MANU/PR/0003/ 1928 - AIR 
1929 PC 8 - It is no doubt t SS. is a 
presumption that a Hindu fa MoN joint, 

NOP. many years 


but the sound proposti 
been accepted that į thè strength of the 


presumption neces ries in every case. The 
presumption of is stronger in the case of 
brothers t x> the case of cousins, and the 
ieee rom the founder of the family the 
presu n becomes weaker and weaker." Thus 
preferly cited by Mr. Mayne in his work on Hindu 
Law. The citation is from Moro Vishvanath v. 
Ganesh 10 Bom. H.C. 444, 453., which is now 
and has long been a leading and authoritative 
judgment. Their Lordships think it advisable to 
quote from it further the following statement of 


the law made by West J.: " The state of things 


shown to have existed is presumed to have 


A gift to legal fraternity - Sridhara Babu N Advocate 





907 


continued, until the contrary be shown. But it is 
not inconsistent with this doctrine, and is, 
indeed, obvious that, as the course of nature itself 
brings about inevitable changes in a family, the 
presumption is one which grows weaker at each 
stage of descent from the common ancestor. 
Brothers are for the most part united; second 
cousins are generally separated. Aft a 
considerable lapse of time, testimon e 
precise terms on which a partition \) 


and of the precise time at which O 
mption that 


ade, will, 
in most cases, be wanting. Th 


the old state of things conti S$, at some point, 


met by the ca thaf the present state of 


things had a legal < , and it cannot be said 
that the Hindu the form in which it has 


ition is indeed one which speaks for 

part from judicial authority. When it 
appears from facts that through generations a 
property has been possessed in a certain single 
line, it can never be said that it lies upon that line 
to establish that it was dissociated generations 
ago from another line which appears on the scene 
as a claimant and propones no facts of jointness, 


such as living in the same home, sharing in food 
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or worship, or quoad estate participating in the 
enjoyment or fruits thereof. To put, in 
consequence of a stretch of the doctrine of onus, 
an unnatural and forced construction upon the 
actual facts of family life and development is not 


warranted either by the reason of the case or the 


law of India. 


PRESUMPTION OF JOINT rant 


PROPERTIES WHEN ARISES > 


Hon'ble Supreme Court in yoga Mallappa 


Girimallappa __— Betgiri ‘0 Ors. v. R. 
Yellappagouda Patil & 


MANU/SC/0241/1 : AIR 1959 SC 906. 


rs., reported in 


Paragraphs 7 a of the said judgment are 
quoted hege wW: 
"7. There o dispute that the "K" properties 


ca Ét appellant by transfer under the deed 
L mentioned earlier nor that the other 
properties were acquired out of the income of the 
"K" properties. Both the Courts below however 
disbelieved the case of the appellant that the "K" 
properties had been transferred to him without 
any consideration. They came to the conclusion 
that the consideration mentioned had been paid. 


They further held that the evidence showed that 
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there was a sufficient nucleus of joint family 
property, called the Belhode properties, out of 
which the "K" properties could have been 
acquired and that being so, a presumption arose 
that the "K" properties acquired in the name of 
the appellant, the senior member of the joint 
family, were joint properties and it was for the 


appellant to discharge the onus of provinęthat 


they were not so. The Courts below ca e 
conclusion that the appellant had not®been able 
to discharge that onus and, th S that 
the "K" properties were joint awe 


Since the subsequently s9 properties had 
been admittedly purchased with the income of the 


properties. 


"K" properties, it fol hat they were also joint 


properties. ....... “> 
10. We that the appellant was a 


t 
manager ein family and had acquired the 


"K" operties in his own name for a 
cõaSideration. It was never disputed that the 
Belhode properties were joint family properties. 
The Courts below held that the Belhode 
properties provided a sufficient nucleus of joint 
family property out of which the "K" properties 
might have been acquired. The sufficiency of the 
nucleus is again a question of fact and it is not 


for us to interfere with the findings of the Courts 
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below on that question. For reasons to be 
hereinafter stated, we think that apart from the 
Belhode properties the appellant had no other 
source of income. In those circumstances a 
presumption arises that the "K" properties were 
the properties of the joint family: See Srinivas 
Krishnarao Kango v. Narayan Devji Kango, 
(MANU/SC/0126/1954 : (1955) 1 SCR 1 @ AIR 
1954 SC 379). Unless that presum is 
rebutted it must prevail. It is quite clear that the 
appellant has failed to displace t mption. 
The only way in which he sou o so was by 
proving that the transfer as by way ofa 


gift. But he has failed. The presumption remains 


unrebutted." < 


MANU/ TN. 999 : AIR 1999 MADRAS 
383 in, t ase of PACKIYAM AMMAL AND 
OT SWS. PATTU AMMAL AND OTHERS. 


Reféfring to this judgment, he would contend that 
there is no evidence before the Court that B.V. 
Ramaswamy Reddy had any source of income to 
purchase the property. He further contended that 
the above judgment is aptly applicable to the case 
on hand and when the kartha had no other 
source of income and acquired the suit property 


out of funds of the family, the presumption arises 
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that said acquisition enures to the benefit of 
family. Hence, the coparcenery property is liable 


to be partitioned. 


MANU/SC/0241/1959 : AIR 1959 SC 906 (V 
46 C 127) in the case of MALLAPPA 
GIRIMALLAPPA BETGERI AND OTHERS vs. R. 
YELLAPPAGOUDA PATIL AND OTHERS. 
Referring to this judgment, he would cont at 
when there is no independent source @f income, 


the presumption arises that ne tion was 


joint family property. QY 


MANU/TN/0226/1975 : Q 1975 MADRAS 
316 in the case of TAMMAL VS. SINNA 


VENKATARAM TTIAR AND OTHERS. 


when the 


copareener in the whole of the joint family, the 


is of an undivided interest of a 


Referring ( 1is§udgment, he would contend that 


p ser would be entitled to get the share that 
is allotted to his vendor in the general partition 
suit, though he would not be entitled to joint 
possession with the other coparceners and to 
claim mesne profits till a decree is passed in the 


partition suit. 
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CHAPTER-5S 
ANCESTRAL PROPERTY 


A PROPERTY GIFTED/BEQUESTHED TO SON 
BECOMES ANCESTRAL PROPERTY OF A 
GRANDSON - IT ALL DEPENDS UPON TERMS 
OF GIFT /WILL 


The Supreme Court in the case o ` 

Arunachala Mudaliar 1953 AIR 495, 4954 SCR 

243 held that the father is not petent to 

sell the self acquired mmr ly roperty to a 
o 


stranger without the-con f his sons but 
he can make a gift of such property to one of his 


own sons to the detni of another and he can 
make even an 1 distribution amongst his 


heirs. os 


b 
As (A is accepted and well settled that a 
LO shara father has complete powers of 
disposition over his selfacquired property, it must 
follow as a necessary consequence that the father 
is quite competent to provide expressly, when he 
makes a gift, either that the donee would take it 
exclusively for himself or that the gift would be for 


the benefit of his branch of the family. If there are 


express provisions to that effect either in the deed 
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of gift or a will, no difficulty is likely to arise and 
the interest which the son would take in such 
property would depend upon the terms of the 
grant. If, however, there are no clear words 
describing the kind of -interest which the donee 
is to take, the question would be one of 
construction and the court would have to collect 
the intention of the donor from the language of 


the document taken along with the sur g 


circumstances in accordance with the wellknown 
canons of construction. Stress Y 
have to be laid on the substanc, OQ disposition 
and not on its mere form O question 
which the court( O. to decide in such 


cases is, whether ta e document and all the 
relevant facts in sideration, it could be said 
that the d iħtended to confer a bounty upon 
his some ively for his benefit and capable of 
bei ea with by him at his pleasure or that the 
apparent gift was an integral part of a scheme for 
partition and what was given to the son was really 
the share of the property which would normally 
be allotted to him and in his branch of the family 
on partition. In other words, the question would 
be whether the grantor really wanted to make a 
gift of his properties or to partition the same. As 


it is open to the father to make a gift or partition 
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of his properties as he himself chooses, there is, 
strictly speaking, no presumption that he 


intended either the one or the other. 


ANCESTRAL PROPERTY WITH MUSLIMS AND 
HINDUS 


In Muhammed Hussain Khan v. Babu Kishva 
Nahdan Sahai, AIR 1937 PC 233 (at P. s the 
Privy Council observed: "The word ND. in its 


ordinary meaning includes an x) t in the 
1 


maternal as well as the pate ne; but the 
‘ancestral’ estate, in whic the Hindu Law, 


a son acquires jointly with Ms father an interest 


by birth, must be ¢ ed, as shown by the 


original text of 
descending rv father from his male ancestor 
in the poe Hence, the estate, which is 


inheri Ney father from is maternal grandfather, 


kshara, to the property 


c of be held to be ancestral property in which 


his son has an interest jointly with him". 
PROPERTY GIFTED BY A FATHER TO HIS SON 


COULD NOT BECOME ANCESTRAL PROPERTY 
IN THE HANDS OF THE SON 
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C. N. Arunachala Mudaliar vs C. A. 
Muruganatha Mudaliar 1953 AIR 495, 1954 
SCR 243 Property gifted by a father to his son 
could not become ancestral property in the hands 
of the son simply by reason of the fact that he got 
it from his father. The father is quite competent 
when he makes a gift, to provide expressly either 
that the donee would take it exclusively for 
himself or that the gift would be for the of 


his branch of the family and if there express 


property would depend o 


If there are no clear words ibi i 
interest which the << is to take, the question 
would be one of ction and the court would 


have to co the intention of the donor from the 
language 


e document taken along with the 
surro g circumstances in accordance with 
t established canons of construction. The 
material question in such cases would be whether 
the grantor really wanted to make a gift of the 
properties to his son or the apparent gift was only 
an integral part of a scheme to partition the same. 
There is no presumption that he intended either 


the one or the other, as it is open to the father to 
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make a gift or partition his properties as he 


himself chooses. 


PROPERTY CAN ORDINARILY BE RECKONED 
AS ANCESTRAL ONLY IF THE PRESENT 
HOLDER HAS GOT IT BY VIRTUE OF HIS 
BEING A SON OR DESCENDED OF THE 
ORIGINAL OWNER 


AIR 1962 Mys 38, Sidramappa 
Veerabhadrappa v. Babajappa It was 
also observed that to find out er a property 
is or is not ancestral in t s of a particular 
person, not merely the,relationship between the 

Drorser law the mode of 


original and the ot, 


transmission al 


property can hanarily be reckoned as ancestral 
only if nop if the present holder has got it by 


st be looked to; and the 


owner. But when the father obtains the 


virtue Nnis being a son or descended of the 
ok 9 


grandfather's property by way of gift, he receives 
it not because he is a son or has any legal right to 
such property but because his father chose to 
bestow a favour on him which he co have 
bestowed on any other person as well. The 
interest which he takes in such property must 


depend upon the will of the grantor. ......... Even 
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if we accept the entire evidence adduced by the 
plaintiff . bearing on this point, as true still it is 
wholly insufficient to uphold the theory of 
treating the business of the first defendant as 
family trade. The burden of proving that assertion 
in heavily on the plaintiffs, the presumption being 
that every individual would like to maintain his 
individual right. The evidence adduced in s ort 
of such a contention should be trade y, 
clear and unambiguous. If that ewWidence is 
circumstantial the circumstange Y. only 
consistent with the contention, 

are reasonably capable interpretations 
then the interpretations whith is consistent with 
the continuance of Dering legal rights has to 
be preferred. Vi that way the evidence in 
question O y insufficient to hold that the 


first defe consciously and deliberately gave 


a 


up of ividual rights in the wit properties and 
to treat the same as joint family 


properties. ....... If a business is started by an 
adult member of the family separately the mere 
fact that his sons who are defendant on him and 
are being continued by him gave him some help 
in the carrying on of that business would not 
necessarily make the business cease to be his 


own business and make it the joint business of 
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himself and his sons. No doubt when the sons 
grew up the father and the sons may so conduct 
themselves that from their conduct it may be 
apparent that it was either expressly or impliedly 
agreed that the business which at its start was a 
separate business of the gather became the joint 
business of the father and the sons by some 
arrangement between them. The matter should 


be decided on the circumstances and fact h 


case. © 
Shyam Narayan Prasad vs. ap Prasad and 


Ors.: MANU/SC/0665/ æft is settled that 


the property inherited a male Hindu from his 


father, father's a ather's father's father is 


an ancestral pr . The essential feature of 
ancestral efty, according to Mitakshara Law, 
is that th s, grandsons, and great grandsons 
of the@person who inherits it, acquire an interest 
a rights attached to such property at the 
moment of their birth. The share which a 
coparcener obtains on partition of ancestral 
property is ancestral property as regards his male 
issue. After partition, the property in the hands of 


the son will continue to be the ancestral property 


and the natural or adopted son of that son will 
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take interest in it and is entitled to it by 


survivorship. 


In C. Krishna Prasad v. C.I.T., Bangalore, 
MANU/SC/0240/1974 : 1975 (1) SCC 160, 
Court was considering a similar question. In the 
said case, C. Krishna Prasad, the Appellant along 
with his father Krishnaswami Naidu and brether 
C. Krishna Kumar formed Hindu u d 
family up to October 30, 1958, when there was a 
partition between share a his 


two sons. A question arose whether an 
unmarried male Hindu 
Hindu family can be assesSed in the status of 


besides him is a er of the family. It was held 


undivided family << ough no other person 


that the shafe ich a coparcener obtains on 
partition cestral property as regards male 
iss ft s held as under: The share which a 
odes obtains on partition of ancestral 
property is ancestral property as regards his male 
issue. They take an interest in it by birth, whether 
they are in existence at the time of partition or are 
born subsequently. Such share, however, is 
ancestral property only as regards his male issue. 


As regards other relations, it is separate property, 


and if the coparcener dies without leaving male 
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issue, it passes to his heirs by succession (see p. 
272 of Mulla's Principles of Hindu Law, 14th Ed.). 
A person who for the time being is the sole 
surviving coparcener is entitled to dispose of the 
coparcenary property as if it were his separate 
property. He may sell or mortgage the property 
without legal necessity or he may make a gift of 
it. Ifa son is subsequently born to him or adepted 
by him, the alienation, whether it is b of 


sale, mortgage or gift, will nevertheless¢stand, for 


a son cannot object to alienati e by his 


father before he was born or "72 


INHERITANCE OF CESTRAL PROPERTY 
AFTER 1956 DO T CREATE AN HUF 


PROPERTY Q 


HON'BLE CR: JUSTICE VALMIKI J.MEHTA - 
DE K GH COURT Surender Kumar Vs. 
Ram AIR 2016 Delhi 120 wherein it has 
been held as under:- 
"5. The Supreme Court around 30 years back in 
the judgment in the case of Commissioner of 
Wealth Tax, Kanpur and Others Vs. Chander Sen 
and Others, MANU/SC/0265/1986 : (1986) 3 
SCC 567, held that after passing of the Hindu 


Succession Act, 1956 the traditional view that on 
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inheritance of an immovable property from 
paternal ancestors up to three degrees, 
automatically an HUF came into existence, no 
longer remained the legal position in view of 
Section 8 of the Hindu Succession Act, 1956. This 
judgment of the Supreme Court in the case of 
Chander Sen (supra) was thereafter followed by 
the Supreme Court in the case of Yudhishter Vs. 
Ashok Kumar, MANU/SC/0525/1986 : 1 
SCC 204 wherein the Supreme NN ae 


the legal position that after Ho, force of 
Section 8 of the Hindu Suc Act, 1956, 


inheritance of ancestral nes after 1956 does 
e 


not create an HUF property and inheritance of 
ancestral property 956 therefore does not 
result in creatio HUF property. 

6. In view ratios of the judgments in the 
cases of der Sen (supra) and Yudhishter 
(su law ancestral property can only 
b an HUF property if inheritance is before 
1956, and such HUF property therefore which 
came into existence before 1956 continues as 
such even after 1956. In such a case, since an 
HUF already existed prior to 1956, thereafter, 
since the same HUF with its properties continues, 
the status of joint Hindu family/HUF properties 


continues, and only in such a case, members of 
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such joint Hindu family are coparceners entitling 
them to a share in the HUF properties. 

7. On the legal position which emerges pre 1956 
i.e before passing of the Hindu Succession Act, 
1956 and post 1956 i.e after passing of the Hindu 
Succession Act, 1956, the same has been 
considered by me recently in the judgment in the 
case of Sunny (Minor) & Anr. vs. Sh. Raj Singh & 
Ors., MANU/DE/3560/2015 : CS( o. 
431/2006 decided on 17.11.2015 In this 
judgment, I have referred to an a the 
ratio of the judgment of the Su Court in the 
case of Yudhishter (supr 


(i) If a person dies passing of the Hindu 


arrived at the "tec OY sions:- 


Succession Act 6 and there is no HUF 
existing at,th¢ time of the death of such a person, 
inheritaneg an immovable property of such a 
per ọn his successors-in-interest is no doubt 
AAR of an ‘ancestral’ property but the 
inheritance is as a self- acquired property in the 
hands of the successor and not as an HUF 
property although the successor(s) indeed 
inherits ‘ancestral’ property i.e a property 
belonging to his paternal ancestor. 


(ii) The only way in which a Hindu Undivided 


Family/joint Hindu family can come into 
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existence after 1956 (and when a joint Hindu 
family did not exist prior to 1956) is if an 
individual's property is thrown into a common 
hotchpotch. Also, once a property is thrown into 
a common hotchpotch, it is necessary that the 
exact details of the specific date/month/year etc 
of creation of an HUF for the first time by 
throwing a property into a common hotchpotch 
have to be clearly pleaded and mentio d 
which requirement is a legal requiremeftt because 
of Order VI Rule 4 CPC which i that all 
necessary factual details of t XO. of action 
must be clearly stated. T ian HUF property 
exists because of its such création by throwing of 
self-acquired prope a person in the common 
hotchpotch, con ntly there is entitlement in 
coparcene cto a share in such HUF property. 


(iii) An,H an also exist if paternal ancestral 


S 


f parties qua the properties has continued 


(aa inherited prior to 1956, and such 


after 1956 with respect to properties inherited 
prior to 1956 from paternal ancestors. Once that 
status and position continues even after 1956; of 
the HUF and of its properties existing; a 
coparcener etc will have a right to seek partition 


of the properties. 
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(iv) Even before 1956, an HUF can come into 
existence even without inheritance of ancestral 
property from paternal ancestors, as HUF could 
have been created prior to 1956 by throwing of 
individual property into a common hotchpotch. If 
such an HUF continues even after 1956, then in 


such a case a coparcener etc of an HUF was 


entitled to partition of the HUF property. 

9. I would like to further note that it is no h 
to aver a mantra, so to say, in the plaint simply 
that a joint Hindu family or HU ce; 
facts as required by Order “ope 


when and how the HUF © es have become 
HUF properties must ly and categorically 


‘ Detailed 
4 CPC as to 


averred. Such ave oe have to be made by 


factual enos each property claimed to 
ya 


be an HUF p s to how the same is an HUF 


property, in law generally bringing in any 
an evr roperty as HUF property is incorrect 
ve is known tendency of litigants to include 
unnecessarily many properties as HUF 
properties, and which is done for less than honest 
motives. Whereas prior to passing of the Hindu 
Succession Act, 1956 there was a presumption as 
to the existence of an HUF and its properties, but 


after passing of the Hindu Succession Act, 1956 


in view of the ratios of the judgments of the 
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Supreme Court in the cases of Chander Sen 
(supra) and Yudhishter (supra) there is no such 
presumption that inheritance of ancestral 
property creates an HUF, and therefore, in such 
a post 1956 scenario a mere ipse dixit statement 
in the plaint that an HUF and its properties exist 
is not a sufficient compliance of the legal 
requirement of creation or existence of «HUF 
properties inasmuch as it is neces or 
existence of an HUF and its properties that it 
must be specifically stated that as Sine, the 
HUF came into existence mye or after 


1956 and if so how and i anner giving all 
requisite factual detai NY. only in such 
circumstances whe Bric facts are mentioned 
to clearly plead se of action of existence of 


ifs Properties, can a suit then be filed 


and mai tal} d by a person claiming to be a 


1 


ay note that the requirement of pleading 


Ss for partition of the HUF properties. 


in a clear cut manner as to how the HUF and its 
properties exist i.e whether because of pre 1956 
position or because of the post 1956 position on 
account of throwing of properties into a common 
hotchpotch, needs to be now mentioned 
especially after passing of the Benami 


Transaction (Prohibition) Act, 1988 (hereinafter 
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referred to as 'the Benami Act') and which Act 
states that property in the name of an individual 
has to be taken as owned by that individual and 
no claim to such property is maintainable as per 
Section 4(1) of the Benami Act on the ground that 
monies have come from the person who claims 
right in the property though title deeds of the 
property are not in the name of such perso. An 
exception is created with respect to pro of 
Section 4 of the Benami Act by its sub-$ection (3) 

ox HUF. 


which allows existence of the Vy 


Once existence of the conc HUF is an 
exception to the main prow O Gainea in sub- 
Sections (1) and (2) o bö n 4 of the Benami 
Act, then, to take KC e outside sub- Sections 
(1) and (2) of Sepp So the Benami Act it has to 
be specifi D: as to how and in what 
manneg UF and each specific property 
clai 4> being an HUF property has come into 
existence as an HUF property. If such specific 
facts are not pleaded, this Court in fact would be 
negating the mandate of the language contained 
in sub- Sections (1) and (2) of Section 4 of the 
Benami Act. 

12. This Court is flooded with litigations where 
only self- serving averments are made in the 


plaint of existence of HUF and a person being a 
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coparcener without in any manner pleading 
therein the requisite legally required factual 
details as to how HUF came into existence. Itis a 
sine qua non that pleadings must contain all the 
requisite factual ingredients of a cause of action, 
and once the ratios of the judgments of the 
Supreme Court in the cases of Chander Sen 
(supra) and Yudhishter (supra) come in, the pre 
1956 position and the post 1956 positio o 
be made clear, and also as to how w its 


r before 


properties came into existence 
1956 or after 1956. It is no r enough to 


simply state in the piine passing of the 
Hindu Succession Act A that there is a joint 


Hindu family or and a person is a 
coparcener in s n HUF/joint Hindu family 
for such pefsón%o claim rights in the properties 
as a copa fce) er unless the entire factual details 
of cauise of action of an HUF and each 
preferty as an HUF is pleaded. 

13. In view of the above, actually the application 
filed under Order VII Rule 11 CPC in fact is 
treated as an application under Order XII Rule 6 
CPC, inasmuch as, it is observed on the admitted 
facts as pleaded in the plaint that no HUF and its 
properties are found to exist. There is no 


averment in the plaint that late Sh. Jage Ram 
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inherited property(s) from his paternal ancestors 
prior to 1956. In such a situation, therefore, the 
properties in the hands of late Sh. Jage Ram 
cannot be HUF properties in his hands because 
there is no averment of late Sh. Jage Ram 
inheriting ancestral property(s) from his paternal 
ancestors prior to 1956. There is no averment in 
the plaint also of late Sh. Jage Ram's properties 
being HUF properties because HUF was d 
after 1956 by late Sh. Jage Ram by{throwing 
properties into a common ho SS have 
already elaborated in detail a Ko, to how an 

OF the pre 1956 


HUF has to be pleaded NO 
and the post 1956 positions and the necessary 


averments which a made in the present 
plaint. The suit tp 


necessary rments as required in law to be 


however grossly lacks the 


made fer plete cause of action to be pleaded 


for ide e of an HUF and its properties." 


it is a settled principle that after the enactment of 
the Hindu Succession Act 1956, property which 
devolves on an individual from a paternal 
ancestor does not become HUF property but the 
inheritance is in the nature of self-acquired 
property unless an HUF exists at the time of the 


devolution. This view was based on the judgments 
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of this Court in Commissioner of Wealth-tax, 
Kanpur v. Chander Sen MANU/SC/0265/1986 : 
(1986) 3 SCC 567 and Yudhishter v. Ashok 
Kumar MANU/SC/0525/1986 : (1987) 1 SCC 
204. 


WHICH IS NOT ANCESTRAL PROPERTY 


In Vijaya College Trust v. The Ku o- 


operative Arecanut Sales Society Limited AIR 
1995 Kar. 35 , the Division Benc arnataka 
High Court while dealing “Oy concept of 


ancestral property meen) Law observed 
that the property must,have’been inherited by a 


male Hindu from ather, father's father 
etcetera and th erty inherited from female 
cannot be as ancestral and gift of some 
propertie brother to sister and on her death 
her_s@ns¥inheriting it cannot be said to be 
ahe€stral property and her sons not having any 
other property cannot be said that the gifted 
properties were blended with other properties so 
as to impress it with character of ancestral 


properties. 


Muhammad Husain Khan v. Babu Kishva 
Nandan Sahai MANU/PR/0067/1937, wherein 
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their Lordships of the Privy Council while dealing 
with the meaning of "ancestral" observed "The 
word ‘ancestor' in its ordinary meaning includes 
an ascendant in the maternal, as well as the 
paternal line; but the 'ancestral' estate, in which, 
under the Hindu Law, a son acquires jointly with 
his father and interest by birth, must be confined, 


as shown by the original text of the Mitakshara, 


to the property descending to the father is 
male ancestor in the male line. > estate, 


which is inherited by father ie) aternal 
grandfather, cannot be hel e ancestral 


property in which his ony meres jointly 
with him." , 


POSITION OF THE PROPERTIES ARE 


PROVED ( CESTRAL 


è 
The Spr e Court in case of Valliammai Achi 
v Nagappa Chettiar and Anr. 
MANU/SC/0209/1967 : AIR 1967 SC 1153, 
had held that-- A father cannot turn joint family 
property into absolute property of his son by 
merely making a Will, thus depriving sons of the 
son who might be born thereafter of their right in 
the joint family property. It is well settled that the 


share which a co-sharer obtains on partition of 
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ancestral property is ancestral property as 
regards his male issues. They take an interest in 
it by birth whether they are in existence at the 
time of partition or are born subsequently. It was 
further held in para-11 that : Further it was 
equally well settled that under the Mitakshara 
Law each son upon his birth takes an interest 
equal to that of his father in ancestral property, 
whether it be movable or immovable. I 
important to note that the right which the son 
takes at his birth in the ancegst \) is 
wholly independent of his capt does not 
claim through the father AC) 


Patel Ramanbhai $ rbhai vs. Govindbhai 
Chhotabhai tel and Ors.: 


that the 
Mit {A School of Hindu law is community of 


nce of a coparcenary under the 


ore 018 - It is needless to say 


i est and unity of possession. A member of 
joint Hindu family has no definite share in the 
coparcenary property, but has an undivided 
interest in the property which is liable to be 
enlarged by deaths and diminished by births in 
the family. Therefore, one coparcener would not 
have any right to dispose of either by gift or 


otherwise, even his undivided share in the 
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coparcenary property without the consent of the 
other coparceners. It has been held in catena of 
decisions by the Supreme Court that a gift by a 
coparcener of his undivided interest in the co- 
parcenary property is void. Beneficial reference of 
the judgments of Apex Court in case of T. Venkata 
Subbamma v. T. Rathamma, 
MANU/SC/0570/1987 : AIR 1987 SC 1775yand 
in case of Baljinder Singh v. Rattan ; 
MANU/SC/7926/2008 : (2008) 16 NS 5 be 


made in this regard. person 


claiming that a particular pro as ancestral 


or it belonged to the Po , the burden of 
proving the same li m. He must show 


eson 
initially that there ins sufficient nucleus. A 
presumption th operty in the hands of an 
individual afgener was joint family property 
can be dr only if it is shown that there was a 
nuc eug 0 the joint family property, from which it 
heey be said to have grown. If such 
nucleus is proved by sufficient evidence or 
admitted by the opposite party, only then, the 
onus of proving separate acquisition on the 
coparcener alleging the same would arise. In the 
instance case, a careful analysis of the evidence, 


both oral and documentary would reveal that the 


plaintiffs have not discharged the burden of proof, 
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showing that the suit properties were ancestral 
properties. ........ The case of the plaintiffs is very 
specific. According to them, the suit properties 
were purchased by their grandfather and those 
properties came to be devolved upon their father 
by Testamentary disposition i.e. on the strength 
of the 'will' of their grandfather. The Hindu Law, 
as it stands today, clearly postulates that ifatis a 


self acquired property of the father, it o 


the hands of his sons not as sy 
property, but would devolve o in their 
individual capacity. Where th erty is a self 


acquired property of eye falls into the 


hands of his son in his individual capacity and 


not as coparcenary, rty in such case son's 
son cannot clai? in such property. 


The legal Èn as regards the rights of Karta 
or Masiager to manage the joint family property 
h n reiterated by the Apex Court in case of 
Sunil Kumar & Anr. v. Ram Prakash & Ors. 
MANU/SC/ 0521/1988 : AIR 1988 SC 576 in 
which it has been observed in para 21 as under :- 
"21. In a Hindu family, the karta or manager 
occupies a unique position It is not as if anybody 
could become manager of a joint Hindu family. 


"As a general rule, the father of a family, if alive, 
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and in his absence the senior member of the 
family, is alone entitled to manage the joint family 
property." The manager occupies a position 
superior to other members. He has greater rights 
and duties. He must look after the family 
interests. He is entitled to possession of the entire 
joint estate He is also entitled to manage the 
family properties. In other words, the actual 
possession and management of the joi ly 
property must vest in him. He may sult the 
members of the family and if ne ake their 
consent to his action but he “oy nswerable to 


every one of them." It h further held in 


para 24 as under : Oe. the power of 
ily 


disposition of joi property has been 
conceded to the G of joint Hindu family for 
the reaso (ome the law raises no 
presumpt s to the validity of his transactions. 
His could be questioned in the Courts of law. 
The*other members of the family have a right to 
have the transaction declared void, if not 
justified. When an alienation is challenged as 
being unjustified or illegal it would be for the 
alienee to prove that there was legal necessity in 
fact or that he made proper and bonafide enquiry 
as to the existence of such-necessity. It would be 


for the alienee to prove that he did all that was 
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reasonable to satisfy himself as to the existence 
of such necessity. If the alienation is found to be 
unjustified, then it would be declared void. Such 
alienations would be void except to the extent of 
managers share in Madras, Bombay and Central 
Provinces. The purchaser could get only the 
managers share. But in other provinces, the 
purchaser would not get even that mucha The 
entire alienation would be void. [Mayne u 
Law 11th ed. Para 396]." The Suprem@ Court in 
the said case further observed 4 We inter 
alia that-- "I do not think that NI omissions 
are sound. It is true tha 

birth an interest in the ancestral property, but he 
is not entitled to ek possession of the 


coparcenary œ His rights are not 


be for th 


on joimt family estate. It would be for him to 


ta to consider the actual pressure 


v e control of the karta. It would 


fi ef the danger to be averted. And it would be 
for him to examine as to how best the joint family 
estate could be beneficially put into use to 
subserve the interests of the family. A coparcener 
cannot interfere in these acts of management. 
Apart from that, a father-karta in addition to the 
aforesaid powers of alienation has also the special 


power to sell or mortgage ancestral property to 
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discharge his antecedent debt which is not 
tainted with immorality. If there is no such need 
or benefit, the purchaser takes risk and the right 
and interest of coparcener will remain 
unimpaired in the alienated property. No doubt 
the law confers a right on the coparcener to 
challenge the alienation made by karta, but that 
right is not inclusive of the right to ob ct 
alienation. Nor the right to obstruct a n 
could be considered as incidental to the right to 
challenge the alienation. Te ga sins 
S 


hare in the 


rights. One is the right to “ 
joint family estate free © necessary and 
unwanted ate Thè other is a right to 


interfere with the a anagement of the joint 


family affairs. T arcener cannot claim the 


latter = indeed, he is not entitled for it. 


Therefore annot move the court to grant relief 


by infu tion restraining the karta from 
alete the coparcenary property." 


MANU/SC/0374/1961 : AIR 1962 SC 287 
(Bhagwan Dayal v. Reoti Devi) Coparcenary is 
a creature of Hindu Law and cannot be created 
by agreement of parties except in the case of 
reunion. It is a corporate body or a family unit. 


The law also recognizes a branch of the family as 
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a subordinate corporate body. The said family 
unit, whether the larger one or the subordinate 
one, can acquire, hold and dispose of family 
property subject to the limitations laid down by 
law. Ordinarily, the manager, or by consent, 
express or implied, of the members of the family, 
any other member or members can carry on 
business or acquire property, subject ta the 
limitations laid down by the said law, n 


behalf of the family. Such business roperty 


would be the business or propert e family. 
The identify of the members 1 amily is not 


completely lost in the © * One or more 
members of that wake can*’start a business or 


acquire property wi the aid of the joint 
family property, ver business or acquisition 
would be AG si acquisition. The business so 
aes so acquired can be thrown 
into_t mmon stock or blended with the joint 
fi y)property in which case the said property 
becomes the estate of the joint family. But he or 
they need not do so, in which case the said 
property would be his or their self-acquisitions, 
and succession to such property would be 
governed not by the law of joint family but only by 


the law of inheritance. In such a case, if a 


property was jointly acquired by them, it would 
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not be governed by the law of joint family, for 
Hindu Law does not recognise some of the 
members of a joint family belonging to different 
branches, or even to a single branch, as a 
corporate unit. Therefore, the rights inter se 
between the members who have acquired the said 
property would be subject to the terms of the 


agreement whereunder it was acquired« The 


concept of joint tenancy known to En W 
with the right of survivorship is No to 


Hindu Law except in regard O specially 
recognized by it. The acquisiti ade by the 


S 
members of different rang ns cannot be 
id 


impressed with the inc t of joint family 
property. They ca @ be co-shares or co- 
tenants, with th t that their properties pass 


by inherit not by survivorship." 


è 
Su afAEourt in Yudhishter v. Ashok Kumar 
rep6rted in MANU/SC/0525/1986 : AIR 1987 
SC 558 held as below: "10. This question has 
been considered by this Court in Commr. of 
Wealth Tax. Kanpur v. Chander Sen 
MANU/SC/0265/1986 : (1986) 3 SCC 567; (AIR 
1986 SC 1753), where one of us (Sabyasachi 
Mukharji, J.) observed that under the Hindu Law, 


the moment a son is born, he gets a share in 
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father's property and becomes part of the 
coparcenary. His right accrues to him not on the 
death of the father or inheritance from the father 
but with the very fact of his birth. Normally 
therefore, whenever the father gets a property 
from whatever source, from the grandfather or 
from any other source, be it separate property or 
not, his son should have a share in that and it 


will become part of the joint Hindu fami is 


son and grandson and other PANE” form 


joint Hindu family with him. Thi observed 
that this position has been afi O, Section 8 
of the Hindu Succession and, therefore, 
after the Act, when the son ittherited the property 
in the situation co ated by Section 8 of the 
Hindu See , 1956 he does not take it 
as Karta of Ri n undivided family but takes it 
in his ind al capacity. At pages 577 to 578 of 
SCC :«at p. 1760 of AIR) of the report this Court 
d ith the effect of Section 6 of the Hindu 
Succession Act 1956 and the commentary made 
by Mulla, 15th Edn. Page 924 - 926 as well as 
Mayne's on Hindu Law 12th edition pages 918 - 
919. Shri Banerji relied on the said observations 
of Mayne on Hindu La, 12th Edn. At pages 918- 
919. This Court observed in the aforesaid 


decision that the views expressed by the 
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Allahabad High Court the Madras High Court, the 
Madhya Pradesh High Court and the Andhra 
Pradesh High Court appeared to be correct and 
was unable to accept the views of the Gujarat 
High Court. To the similar effect is the 
observation of learned author of Mayne's Hindu 
Law, 12th Edn. Page 919. In that view of the 
matter it would be difficult to hold that property 
which devolved on a Hindu under Sectiort e 
Hindu Succession Act, 1956 would be NUF in his 
hand vis-a-vis his own sons. be the 
position then the property whi volved upon 
the father of the respon he instant case 
on the demise of his grandfather could not be said 
to be HUF property: that is so, then the 
appellate O s right in holding that the 


responden, x~ icensee of his father in respect 
of the an 


Supreme Court reported in 
MANU/SC/0246/1963 : 1964 (2) SCR 172 
(Lakkireddi Chinna Venkata Reddi v. 


house." 


Lakkireddi Lakshmama) wherein the Supreme 


Court held thus: "Law relating to blending of 


separate property with joint family property is 


well settled. Property separate or self-acquired of 


a member of a joint Hindu family may be 
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impressed with the character of joint family 
property if it is voluntarily thrown by the owner 
into the common stock with the intention of 
abandoning his separate claim therein : but to 
establish such abandonment a clear intention to 
waive separate rights must be established. From 


the mere fact that other members of the family 


were allowed to use the property jointlyqwith 


himself, or that the income of the e 
property was utilised out of generosity 49 support 
persons whom the holder wa Sn to 
support, or from the failure to W. separate 
accounts, abandonment be inferred, for 
an act of generosity or kindnéss will not ordinarily 
be regarded as ana ion of a legal obligation. 
It is true that B i Tirupati who was one of the 
devisees un@ér the will of Venkata Konda Reddy 
was am r of the joint family consisting of 
hi aif is five brothers and his father Bala 
K It is also true that there is no clear 
evidence as to how the property was dealt with, 
nor, as to the appropriation of the income thereof. 
But there is no evidence on the record to show 
that by any conscious act or exercise of volition 
Butchi Tirupati surrendered his interest in the 
property devised in his favour under the will of 


Venkata Konda Reddy so as to blend it with the 
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joint family property. In the absence of any such 
evidence, the High Court was, in our judgment, 
right in holding that Lakshmama was entitled to 
a fourth share in the property devised under the 


will of Venkata Konda Reddy." 


Hardeo Raj v. Sakuntala Devi and others 
reported in MANU/SC/7540/2008 : AIR 2008 
SC 2489, wherein the Supreme Court d 
as under: "For the purpose of o one's 


interest in the property it was net sary that 
partition by metes and bo mongst the 
coparceners must take pl en an intention 
is expressed to partitiorr the coparcenary 
property, the shar ch of the coparceners 
becomes clear a ertainable. Once the share 
of a copar is determined, it ceased to be a 
coparcen roperty. The parties in such an 
event wold not possess the property as "joint 
t " but as "tenants in common". The 
decision of this court in State Bank of India 
(supra), therefore is not applicable to the present 
CASE. riors Where a coparcener takes definite 
share in the property, he is owner of that share 
and as such he can alienate the same by sale or 
mortgage in the same manner as he can dispose 


of his separate property." 
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Supreme Court in the case of Ram Rattan (dead) 
by L.Rs. Vs. Bajrang Lal And Others reported 
in MANU/SC/0318/1978 : (1978) 3 SCC 236 
declared shebaitship rights as immovable 
property in paragraph 13 of the judgmen& 13. 


The definition of immovable property in 3 


of the Transfer of Property Act is ched in 
negative form in that it does notd SD randing 
timber, growing crops, or O: statute 

TF, immovable 


avoids positively WhO) 
property but merely excludes certain types of 


e 
property from bej fentes as immovable 
property. Sectio, ) of the Registration Act 
defines i vāble property to include lands, 
buildings ditary allowances, rights to ways, 
lig se ies, fisheries or any other benefit to 
LON of land, and things attached to the 
earth, or permanently fastened to anything which 
is attached to the earth, but not standing timber, 
growing crops or grass. Section 2(26) of the 
General Clauses Act defines immovable property 
to include land, benefits to arise out of land and 


things attached to the earth or permanently 


fastened to anything attached to the earth. It may 
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be mentioned that the definition of immovable 
property in Registration Act lends assurance to 
treating Shebait's hereditary office as immovable 
property because the definition includes 
hereditary allowances. Office of Shebait is 
hereditary unless provision to the contrary is 
made in the deed creating the endowment. In the 
conception of Shebait both the elements of @ffice 


and property, duties and personal inte e 


mixed up and blended together wes of the 
elements cannot be detached ENO her. Old 
texts, one of the principal tly f Hindu law 


and the commentaries , and over a 
century the courts with,very*tew exceptions have 


recognised heredi office of Shebait as 
immovable Prete and it has all along been 
treated as į le property almost uniformly. 
While ex ing the nature and character of an 
offi {envisaged by Hindu law it would be 
C to accept and designate it in the same 
manner as has been done by the Hindu law text 
writers and accepted by courts over a long period. 
It is, therefore, safe to conclude that the 
hereditary office of Shebait which would be 
enjoyed by the person by turn would be 
immovable property. The gift of such immovable 


property must of course be by registered 
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instrument. Exhibit I being not registered, the 
High Court was justified in excluding it from 
evidence. On this conclusion the plaintiffs suit 


has been rightly dismissed. 


R.S. Sarkaria J. in the case of Profulla Chorone 
Requitte and others Vs. Satya Chorone 
Requitte reported in MANU/SC/0620/1979 : 
AIR 1979 SC 1682, referred to shebaitsh ts 
as the blending of office and prope rights. 
Paragraphs 21 and 22 of this g ent are 
inserted below: ...... As regard ervice of the 
temple and the duties th tain to it, he is 


rather in the position of the holder of an office; 


but even so, it will < quite correct to describe 
Shebaitship as 


office. "Office and property 
are both ended in the conception of 
Shebaits Apart from the obligations and 
dutiest{reSting on him in connection with the 
e ent, the Shebait has a personal interest 
in the endowed property. He has, to some extent, 
the rights of a limited owner. ...... Shebaitship 
being property, it devolves like any other species 
of heritable property. It follows that, where the 
founder does not dispose of the shebaiti; rights in 
the endowment created by him, the Shebaitship 


devolves on the heirs of the founder according to 
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Hindu Law, if no usage or custom of a different 


nature is shown to exist. 


Raikishori Dassi Vs. Official Trustee West 
Bengal & Others reported in 
MANU/WB/0061/1960 : AIR 1960 Cal 235 
opined that since the rule against perpetuity was 
part of Hindu Law, any disposition of property 
against the perpetuity rule would be ag wW 
and invalid. In most lucid language hig lordship 
summarised the law in paragrap %89 and 40 
of the report: 


34. From the abov ears clear that 


shebaiti is not merely a O office but partakes of the 


nature of property (rs dible according to the 


ordinary rules o 
position Q oe the management of the 
endowed į fro] erties is confided to a set of trustees 


shebaiti Sdoes not lose altogether the 


law. Even if by the inter- 


chefagteristics of property. Indeed the shebait 
has been said to have a right of property in his 
office. The owner of the endowed property is the 
idol and indeed by the will in this case all the 
properties movable and immovable, have been 
made the subject matter of absolute gift to the 
deity, the trustees having no more than a mere 


right of management. The shebait is only 
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denuded of his right to the extent the same is 
carved out in favour of the trustees but he does 
not lose altogether his beneficial interest in the 
property. It is he who can assert the right of the 
deity if the trustees are negligent or delinquent. It 
is for him to protect the Thakur if there be any 
threat of injury to it. As I have already said if all 
the trustees died without appointing ¢resh 
trustees or refused to act the full righ e 
shebait would again come into play. Kyen when 
the trustees are functioning it is ait alone 
who can spend the income di to be made 
over to him for the purpo daily sheba and 


the periodical worship. iS not accountable to 


has an inten some part of the income of the 
Debutter Ore In my view therefore the rules 
in aére . Tagore (I.A. Sup. Vol. 47) (P.C.) will 
bo the office of the shebait in this case. 


39. An argument was advanced by Mr. 


Mukharji, counsel for Gora Chand Dutta that the 
rule in Tagore v. Tagore (I A Sup Vol. 47) (PC) 
ought not to be made applicable to this case 
because the shebait really had no personal or 
beneficial interest in the debutter properties and 


his interest cannot be said to be property. 
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Reference was made to the case of Gokul Chand 
Dey v. Gopinath MANU/WB/0077/1952 : Dey, 
89 Cal. LJ 162 : (AIR 1952 Cal 705); in this case 
Das J. who delivered the judgment of the appeal 
bench of this Court sitting with Harries, C.J. 
observed that the principle in Tagore v. Tagore 
(Ind App Sup Vol. 47) (P.C.) and the rule in 
Monohar Mukherjee's ase, 
MANU/WB/0364/1932 : 37 Cal W 

(MANU/WB/0359/1932 : AIR 1932 Cal 791), 
would not be applicable where t F, have 
not even a qualified right to th ed property 
and the legal title was in t ees who had full 
powers of managemen Or the shebaits 
having merely a ri receive a fixed sum for 


carrying on the p of the deity with a liability 
to account, xo all his judgments command 
i 


great res nd myself unable to concur in the 
abo ee expressed by Das, J. which are to be 
ihe page 180 ( Cal LJ) : (at p. 711 of AIR) of 


the above report. From the judgments from which 


I have quoted rather copiously it is established 
beyond question that a shebait has some kind of 
property in the office and some beneficial interest 
in the debutter property even if there are no 
emoluments attaching to the office. Further, 


shebaiti itself has been described as property 
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descendible according to the ordinary rules of 
Hindu Law. The highest tribunals have held that 
it is not possible to separate the two elements of 
office and property. Mere curtailment of the right 
to manage the property which a shebait would 
otherwise have, would not in my opinion, make 
shebait a right or property of a kind to which the 
ordinary rules of succession in Hindu Law are 
inapplicable. 

40. In the result I hold that the âttempt by 
the testator to confine the shekai SY. lineal 
male descendants of the p OQ named in 

OF to the Hindu 


Clause 4 of the Will is ND 
Law and as such void..There is no independent 


gift in favour of eng bh male descendants of 
s. 


the said named vy 


IN aNcEg?RAL PROPERTY RIGHTS STARTS 


BY gis 


Shyam Narayan Prasad vs. Krishna Prasad and 
Ors.: MANU/SC/0665/2018 - It is settled that 
the property inherited by a male Hindu from his 
father, father's father or father's father's father is 
an ancestral property. The essential feature of 
ancestral property, according to Mitakshara Law, 


is that the sons, grandsons, and great grandsons 
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of the person who inherits it, acquire an interest 
and the rights attached to such property at the 
moment of their birth. The share which a 
coparcener obtains on partition of ancestral 
property is ancestral property as regards his male 
issue. After partition, the property in the hands of 


the son will continue to be the ancestral property 
and the natural or adopted son of that soa will 
take interest in it and is entitled As 
survivorship. © 


In C. Krishna Prasad v. © Bangalore, 
MANU/SC/0240/1974 O ) SCC 160 - The 
o 


share which a coparcener ains on partition of 
ancestral property. Or costes property as 
regards his oye They take an interest in it 
by birth, w, NES ey are in existence at the time 
of orc born subsequently. Such share, 


N oad property only as regards his 


Rohit Chauhan vs. Surinder Singh and Ors. : 
MANU/SC/0692/2013 - In our opinion 
coparcenary property means the property which 
consists of ancestral property and a coparcener 
would mean a person who shares equally with 


others in inheritance in the estate of common 


A gift to legal fraternity - Sridhara Babu N Advocate 





951 


ancestor. Coparcenary is a narrower body than 
the Joint Hindu family and _ before 
commencement of Hindu Succession 
(Amendment) Act, 2005, only male members of 
the family used to acquire by birth an interest in 
the coparcenary property. A coparcener has no 
definite share in the coparcenary property but he 
has an undivided interest in it and one has to 
bear in mind that it enlarges by dea d 
diminishes by births in the family. It isgot static. 
We are further of the opinion Sone on 
partition an ancestral proper O in the 
hand of a single person, i Dr treated as a 
separate property “fee Nw! person shall be 
entitled to dispose -es coparcenary property 


treating it to be arate property but if a son 


the birth 
a on born, the property becomes a 


ot be questioned. But, the moment 


is mee ‘oO the alienation made before 


copargenary property and the son would acquire 


interest in that and become a coparcener. 


Uttam vs. Saubhag Singh and Ors.: 
MANU/SC/0256/2016 - Applying the law to the 
facts of this case, it is clear that on the death of 
Jagannath Singh in 1973, the joint family 


property which was ancestral property in the 


A gift to legal fraternity - Sridhara Babu N Advocate 





952 


hands of Jagannath Singh and the other 
coparceners, devolved by succession Under 
Section 8 of the Act. This being the case, the 
ancestral property ceased to be joint family 
property on the date of death of Jagannath Singh, 
and the other coparceners and his widow held the 
property as tenants in common and not as joint 
tenants. This being the case, on the date ef the 
birth of the Appellant in 1977 the said a al 
property, not being joint family property, the suit 


for partition of such propert not be 


maintainable. Von 
©... Law Principles 


In N.R. Raghavachariar's 
& Precedents, 8th roar Section 244, it is 


stated: ...Besid it’ is absolutely immaterial 
whether t aS born to the inheritor before 
or aftert eritance fell in. But if the property 


is i itéd from a paternal ancestor beyond the 


thi gree then the property is not ancestral as 
against the inheritor's sons, and the inheritor has 
absolute powers of disposal over it. So also, if the 
inheritor has neither a son, son's son nor son's 
son's son, the property is absolute in the 
inheritor's hands even though he may have other 
relations, for instance, a great-great-grandson or 


a paternal uncle, in the case of inheritance from 
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father But property which comes to an 
inheritor from one of his three immediate paternal 
ancestors as absolute property owing to the 
absence of sons, grandsons or great-grandsons, 
becomes ancestral property with the birth of any 
of them, though an alienation made by the 
inheritor before such birth, cannot be impeached. 
The character of ancestral property is not taken 
away by there being a partition of the pr n 
the family of the inheritor, and ak) of 


ancestral property allotted to O 
partition will be his separate 


ener on 
y as regards 
others ... it will be ances erty as against 
the allottee's sons, „grandsons, and great- 


grandsons wheo before or after the 


partition. Q 


Madanjal(PRulchand Jain vs. State of 
Maharashtra and Ors.: MANU/SC/0233/1992 - 


Itä ll settled that a Hindu can have interest in 
ancestral property as well as acquire his separate 
or self-acquired property. If he acquires by 
inheritance separate property a birth of a son or 
adoption of a son will not deprive him of the power 
he has to dispose of his separate property by gift 
or will. That means that a Hindu can own 


separate property besides having a share in 
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ancestral property. Therefore, when the appellant 
inherited the land left by his uncle (natural father) 
that property came to him as a separate property 
and he had an absolute and unfettered right to 
dispose of that property in the manner he liked. 
It is equally well settled that excluding the 
property inherited from a maternal grandfather 
the only property which can be characteri as 
ancestral property is the property inheri a 
person from his father, father's ye 


father's father. That means pro erited by 


a person from any other rel ecomes his 


separate property and NO issue does not 
take any interest B by birth. Thus property 


inherited by a peek collaterals such as a 


brother, uncle, ? cannot be said to be 
ancestral A G and his son cannot claim a 
share ep as if it were ancestral property. 
There N therefore, be no doubt that the 
preferty which the appellant inherited from his 
uncle (natural father) was his separate property 
in which his major son could not claim any share 
whatsoever. ........ But the appellant contends 
that his separate property got blended with his 
ancestral property and thereby acquired the 
character of ancestral property in which his major 


son became entitled to 1/5th share on notional 
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partition. It is true that under the Mitakshara 
Law each son upon his birth takes an interest 
equal to that of his father in ancestral property, 
both moveable and immovable. This right is 
independent of his father. Therefore, if the 
appellant is able to establish blending of his 
separate property with ancestral property, the 
plea of deduction of 1/5th share of his sen on 
notional partition may perhaps be well d. 
It must, therefore, be shown that he thrown 
his separate property into the co ock with 
the intention of abandoning iy arate claim 
t 


thereon . Evidence must o show a clear 
intention on his part to give up his separate rights 


V 
and allow the ogres to be treated as 


an ancestral p 
coparcene an intention has to be proved 
by tende vidence, since no such inference 


can wn even from the fact that he had 


and be enjoyed by the 


p itted his family members to use it along with 
him nor can it be proved from the mere fact that 
the income of the separate property was used for 
supporting his son or from the fact that he had 
failed to maintain separate accounts of the yield 


of both sets of properties. 


MUSLIMS ANCESTRAL PROPERTIES 
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Vidhyadhar Krishnarao Mungi and Ors. vs. 
Usman Gani Saheb Konkani and Ors.: 
MANU/SC/0352/1974 - To a Muslim the words 
"our ancestral ownership" would connote not only 


paternal ancestral property but also maternal 


ancestral property. We are satisfied that the first 
defendant understood those words in the sease of 
maternal ancestral property. <=> 
ESSENTIAL FEATURE or cemar 
PROPERTY Q 


Shyam Narayan Prasad vs. Dichos Prasad and 


Ors. : MANU/SC/0O 018 - It is settled that 
the property ve by a male Hindu from his 
father, fat ae er or father's father's father is 
an pees The essential feature of 
anc stfal roperty, according to Mitakshara Law, 
Lo sons, grandsons, and great grandsons 
of the person who inherits it, acquire an interest 
and the rights attached to such property at the 
moment of their birth. The share which a 
coparcener obtains on partition of ancestral 
property is ancestral property as regards his male 


issue. After partition, the property in the hands of 


the son will continue to be the ancestral property 
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and the natural or adopted son of that son will 
take interest in it and is entitled to it by 


survivorship. 


In C. Krishna Prasad v. C.I.T., Bangalore, 
MANU/SC/0240/1974 : 1975 (1) SCC 160, 
Court was considering a similar question. In the 
said case, C. Krishna Prasad, the Appellant along 


with his father Krishnaswami Naidu an er 


C. Krishna Kumar formed Hindu yo 


family up to October 30, 1958, re was a 
partition between Krishnasw O and his 
two sons. A question a to whether an 
unmarried male Hindu on “partition of a joint 
Hindu family can S essed in the status of 


undivided family Pe 


besides him%g aSmember of the family. It was held 


though no other person 


that the which a coparcener obtains on 
par MENS ancestral property as regards male 
LO was held as under: The share which a 
coparcener obtains on partition of ancestral 
property is ancestral property as regards his male 
issue. They take an interest in it by birth, whether 
they are in existence at the time of partition or are 
born subsequently. Such share, however, is 
ancestral property only as regards his male issue. 


As regards other relations, it is separate property, 
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and if the coparcener dies without leaving male 
issue, it passes to his heirs by succession (see p. 
272 of Mulla's Principles of Hindu Law, 14th Ed.). 
A person who for the time being is the sole 
surviving coparcener is entitled to dispose of the 
coparcenary property as if it were his separate 
property. He may sell or mortgage the property 
without legal necessity or he may make a gift of 
it. Ifa son is subsequently born to him or d 
by him, the alienation, whether it egal way of 


sale, mortgage or gift, will never 


a son cannot object to aliena Ga by his 
tten. 


and, for 


father before he was born 


In M. Yogendra qÈ v. Leelamma N. and 


Ors. Mant SC [2009 : 2009 (15) SCC 
184, it wa s under: It is now well settled 
in view,of, sey eral decisions of this Court that the 


pro eA the hands ofa sole coparcener allotted 
Ler partition shall be his separate property 
for the same shall revive only when a son is born 
to him. It is one thing to say that the property 
remains a coparcenary property but it is another 
thing to say that it revives. The distinction 
between the two is absolutely clear and 
unambiguous. In the case of former any sale or 


alienation which has been done by the sole 
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survivor coparcener shall be valid whereas in the 
case of a coparcener any alienation made by the 


karta would be valid." 


In Rohit Chauhan v. Surinder Singh and Ors. 
MANU/SC/0692/2013 : 2013 (9) SCC 419, a 
contention was raised by the Defendant No. 1 that 
after partition of the joint Hindu family property, 
the land allotted to the share of Defenda 2 
became his self acquired property arid he was 
competent to transfer the property manner 
he desired. It was held that t 

Defendant No. 2 got by vi 


amongst his father and br 

separate property Orne relations but it 
attained th PP iesti of coparcenary 
property Oen a son was born to 
a . It was held thus: A person, who 


sipoge being is the sole surviving coparcener 


a e present case Gulab Singh was, before 
the birth of the Plaintiff, was entitled to dispose of 
the coparcenary property as if it were his separate 
property. Gulab Singh, till the birth of Plaintiff 
Rohit Chauhan, was competent to sell, mortgage 
and deal with the property as his property in the 
manner he liked. Had he done so before the birth 


of Plaintiff, Rohit Chauhan, he was not competent 
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to object to the alienation made by his father 
before he was born or begotten. But, in the 
present case, it is an admitted position that the 
property which Defendant 2 got on partition was 
an ancestral property and till the birth of the 
Plaintiff he was the sole surviving coparcener but 
the moment Plaintiff was born, he got a share in 
the father's property and became a copareener. 
As observed earlier, in view of the sett al 
position, the property in the hands of Qefendant 
2 allotted to him in partition woven 


aintiff and, 


property till the birth of Yon 
therefore, after his birth OD nt 2 could have 
onl 


alienated the property as karta for legal 
necessity. It is nob case that Defendant 2 
executed the sal s and release deed as karta 
for any le ecessity. Hence, the sale deeds and 
the relea d executed by Gulab Singh to the 
ext f‘entire coparcenary property are illegal, 
nuland void. However, in respect of the property 
which would have fallen in the share of Gulab 
Singh at the time of execution of sale deeds and 


release deed, the parties can work out their 


remedies in appropriate proceeding. 


Smt. Dipo v. Wassan Singh and Ors. MANU/SC 
[0227/1983 : 1983 (3) SCC 376 
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Property inherited from paternal ancestors is, of 
course, ancestral property as regards the male 
issue of the propositus, but it is his absolute 
property and not ancestral property as regards 
other relations. In Mulla's Principles of Hindu 
Law (15th Edn.), it is stated at p. 289: ... if A 
inherits property, whether movabl or 
immovable, from his father or father's fi Wor 
father's father's father, it is ancestral perty as 
regards his male issue. If A has Y. son, 
or son's son's son in existenc No time when 

faii property as 


he inherits the property, sO 
absolute owner thereof. d ħe can deal with it as 


he pleases.... A pe a property from 


his three imme 


aternal ancestors holds it, 

Oo coparcenary with his sons, 
sons' sons' sons, but as regards 
oth lations he holds it, and is entitled to hold 
it is absolute property. ...... Again at p. 291, 
it is stated: The share which a coparcener obtains 
on partition of ancestral property is ancestral 
property as regards his male issue. They take an 
interest in it by birth, whether they are in 
existence at the time of partition or are born 
subsequently. Such share, however, is ancestral 


property only as regards his male issue. As 
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regards other relations, it is separate property, 
and if the coparcener dies without leaving male 
issue, it passes to his heirs by succession. .... We 
are, therefore, of the view that the lower courts 
were wrong in refusing to grant a decree in favour 
of the plaintiff as regards property described by 
them as ancestral property. The defendants were 
collaterals of Bua Singh and as regards them the 
property was not ancestral property an e 
the plaintiff was the preferential O 


was entitled to a decree in eeN 
properties.... 


© 


John Kennedy 2, Ranjana: 
MANU/SC/1039/ < - Whether the suit 
scheduled prop 


e plaint 


ancestral property of the 


Plaintiffs fi Nae self acquired property depends 
upon vari actors. The law in this regard is 


wel soft Whether the Plaintiff is entitled for a 


ri partition in the suit scheduled property 
by virtue of the amendment carried to the Hindu 
Succession Act by the State of Tamil Nadu in 
1989, or subsequently by the Parliament, are 
matters to be decided after the pleadings are 


completed and evidence adduced. 
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Pushpalatha N.V. vs. V. Padma and Ors.: 
MANU /KA/4850/2018 - Whenever a partition of 
ancestral property takes place, the share that a 
coparcener gets continues to be ancestral if on 
the date of partition he has a son. He holds such 
property as his absolute property if no son exists 
on the date of partition, but if a son is born 
subsequently, the ancestral character reviv 

If succession to self acquired property o 

Hindu takes place among his heirs in atgcordance 
with Section 8 of the Hindu Sug¢c SP act the 
share that every member tak be held by 


each of them as his or N te property. 


MANGAMMAL arag has AND ANOTHER v. 
T.B. RAJU 


others reported in 


whereig Hon'ble Supreme Court, at 


O 018 : (2018) 15 SCC 662 
par rap 16 and 20 of the judgment has held 
a ws: 

"16. It is pertinent to note here that 
recently, this Court in Danamma @ Suman 
Surpur & Anr. Vs. Amar & Ors., 
MANU/SC/0064/2018 : 2018 (1) Scale 657 dealt, 
inter-alia, with the dispute of daughter's right in 


the ancestral property. In the above case, father 


of the daughter died in 2001, yet court permitted 
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the daughter to claim the right in ancestral 
property in view of the amendment in 2005. Ona 
perusal of the judgment and after having regard 
to the peculiar facts of the Danamma (supra), it 
is evident that the Division Bench of this Court 
primarily did not deal with the issue of death of 
the father rather it was mainly related to the 


question of law whether daughter who borneprior 


to 2005 amendment would be entitled to a 


share in ancestral property or AY, such 
circumstances, in our view, CO & Ors. 
(supra), would still hold prece the issue of 


death of coparcener for en of right of 


daughter in ancestral Shortly put, only 
living daughters o cor coparceners would be 
entitled to claim oe 

20. enre we would like to make 
it HN sale which made to Respondent 
Nos in pursuance of two sale deeds dated 


O 996 and 24.08.1998 respectively shall not 


e in the ancestral property. 


be disturbed anymore. In lieu of the same, the 
appellants shall be entitled to their legitimate 
share, if any, which belonged to them in such 
properties and which had been sold through sale 
deeds from Respondent No. 1 by way of money or 


some other property of the same amount." 
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Renuka vs. V. Muniraju and Ors. : MANU/KA 
/1383/2020 - The 1956 Act is an Act to codify 
the law relating to intestate succession among 
Hindus. The new Section 6 of the Act provides for 
parity of rights in the coparcenary property 
among male and female members of a joint Hindu 
family. The intention of the legislature has now 
conferred substantive right in favour the 
daughters. In view of the declaration of 6 
to the Act that the daughter shall have the said 
rights and liabilities in the cop o a 
as she would have been a so N ae 
and unequivocal and in wi Op amendment 
therein, the daughter i YY to a share in the 
ancestral property Qboarcenes as if she had 
been a son. ..¢, e language employed in 


the right 


Section 6 e “Amendment Act is very clear and 
Ox to a daughter in the property of 


a joi aĝi u family governed by Mitakshara Law 
LOD except in the circumstances provided 


in proviso to Section 6(i) of the Act. In view of the 
amendment to Section 6 of the Act, "partition" 
means any partition made by execution of a deed 
of partition fully registered under the Registration 
Act, 1908 over a partition effected by a decree of 
a Court. In other words, the legal position is 


settled that, partition of a Hindu family can be 
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effected by two modes, viz. (i) by a registered 
instrument of partition; and (ii) by a decree of 


court. 


Nathu Ram and Ors. vs. Deputy Director of 
Consolidation, Varanasi and Ors. : MANU/UP/ 
2535/2017 - There may be a situation, where a 
property may be joint property without having 
been ancestral. Where the members o t 
family acquire property, by or with the assistance 
of joint funds, or by their joint lab, NY. their 
joint business, or by a gift or NO. made to 
them, as a joint family, property is the 


coparcenary property Of persons who have 


acquired it, vine Ot is an increment to 


r whether it has arisen 


ancestral prope 
without a eus of descended property. In 
other wor en members of a joint family, by 
thei `A labour or in their joint business, 
ae@fiire property, that property, in absence of a 
clear indication of a contrary intention, would be 
owned by them as joint family property and their 
male issues would necessarily acquire a right by 
birth in such property. Where the business is 
carried on and property is acquired jointly during 
subsistence of joint status, the presumption is 


that the property, so acquired, is joint family 
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property, even if it was acquired without the aid 
of ancestral nucleus. This presumption may be 
rebutted by leading evidence indicative of 
acquirers’ intention to own property as co-owners 
between themselves. Property acquired by joint 
labour without the aid of joint family property is 
joint property of acquirers. The issues of 
acquirers do not take any interest by birth. So 
long as a family remains an undivided fa > two 
or more members of it, whether Oe ee 


he same 


of different branches or of the Ng 
branch of family, can have no F 
1 


separate independent "O 1 the members 
of a branch, or of b-Branch, can form a 


istence asa 


a su 
distinct and separ lorate unit within the 
larger corporat ly and hold property as 


such. Suc Ke will be joint family property 
of nee) the branch inter se, but will be 
sep rafe Property of that branch in relation to the 
her Property acquired by members of 
different branches cannot partake the character 
of joint family property as members will be in the 
position of co-sharers and the said property will 
devolve by inheritance and not by survivorship, A 
property, originally self-acquired, may become 
joint family property, if it has been voluntarily 


thrown by the owner into the joint stock, with the 
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intention of abandoning all separate claims upon 


it. 


COPARCENARY PROPERTY CONSISTS OF 
ANCESTRAL PROPERTY 


Rohit Chauhan vs. Surinder Singh and Ors.: 
MANU/SC/0692/2013 - In our opini 


coparcenary property means the proper h 
consists of ancestral property and a arcener 
would mean a person who sh wi, with 
others in inheritance in the WW, common 

(OF. body than 


ancestor. Coparcenary ~O 
the Joint Hindu œ family and before 


commencement Hindu Succession 
(Amendment) A 5, only male members of 
the family acquire by birth an interest in 
the copa ry property. A coparcener has no 
defini Jere in the coparcenary property but he 
has*an undivided interest in it and one has to 
bear in mind that it enlarges by deaths and 
diminishes by births in the family. It is not static. 
We are further of the opinion that so long, on 
partition an ancestral property remains in the 
hand of a single person, it has to be treated asa 
separate property and such a person shall be 


entitled to dispose of the coparcenary property 
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treating it to be his separate property but if a son 
is subsequently born, the alienation made before 
the birth cannot be questioned. But, the moment 
a son is born, the property becomes a 
coparcenary property and the son would acquire 
interest in that and become a coparcener. The 
view which we have taken finds support from a 
judgment of this Court in the case of M. Yogendra 
v. Leelamma N. MANU/SC/1433/2009 % ) 
15 SCC 184, in which it has been ne OWS: 


29. It is now well settled "yg several 
decisions of this Court that F perty in the 
tted to him in 


hands of a sole opary 
partition shall be his separate property for the 


same shall revive o en a son is born to him. 
It is one thing t at the property remains a 
coparcena: roperty but it is another thing to 
say that i ives. The distinction between the 
two_istabSolutely clear and unambiguous. In the 
C former any sale or alienation which has 
been done by the sole survivor coparcener shall 
be valid whereas in the case of a coparcener any 


alienation made by the karta would be valid. 


A gift to legal fraternity - Sridhara Babu N Advocate 





970 


CHAPTER-6 
COPARCENARY 


COPARCENARY IS A CREATURE OF HINDU 
LAW AND CANNOT BE CREATED’ BY 
AGREEMENT OF PARTIES EXCEPT IN THE 
CASE OF REUNION 1962 SC 


Bhagwan Dayal vs Mst. Reoti Devi 1 R 
287, 1962 SCR (3) 440 Every Hindwfamily is 
presumed to be joint unless S is 
proved; but this presumption O a by 
direct evidence of partiti Mery course of 
conduct leading to an “en e of partition. There 


is no presumptio t when one member 
separates om PN others the latter remain 
united; w e e latter remain united or not 
must N d on the facts of each case. in the 
transactions when no 

Le documents are maintained 
and when most of the active participants of the 
transactions have passed away, though the 
burden still remains on the person who asserts 
separation, it. is permissible to fill up gaps more 
readily by reasonable inferences than in cases 
where the evidence is not obliterated by passage 


of time. The conduct of the parties for about 50 
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years was consistent with their separation rather 
than with their jointness. Held, further, that it 
was not established that there was any reunion 
between K and his nephews. Reunion must be 
strictly proved. To constitute reunion there must 
be an intention of the parties to reunite in estate 
and interest. It is implicit in the concept of a 
reunion that there shall be an agreement between 
the parties to reunite in estate -with an i n 
to revert to their former status of a joint Hindu 

So bea 
formal and express agreement ite; such an 


family. It is not necessary that t 


agreement can be establi ar evidence of 


conduct incapable of O. ation on any other 


footing. In, the plai 
reunion had O ace by agreement but the 
O 


court was e 


on the gona that the conduct of parties 


amounted® to a reunion. The conduct of the 


was not alleged that a 


hold that there was reunion 


pawties spreading over 50 years did not show that 
K and his nephews had consciously entered into 
an agreement to reunite and become members of 
a joint Hindu family. ........ Coparcenary is a 
creature of Hindu law and cannot be ,created by 
agreement of parties except in the case of 
reunion. It is a corporate body or a family unit. 


The law also recognizes a branch of the family as 
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a subordinate corporate body. The said family 
unit, whether the larger one or the subordinate 
one, can acquire, hold and dispose of family 
property subject to the limitations laid down by 
law. Ordinarily, the manager, or by consent, 
express or implied, of the members of the family, 
any other member or members can carry on 
business or acquire property, subject ta the 
limitations laid down by the said law, fi =n 


behalf of the family. Such business roperty 


would be the business or proper. e, family. 
The identity of the members VO amily is not 


completely last in the Oo One or more - 
members of :that ale cary start a business or 


acquire property wa the aid of the joint 
family Property, ver business or acquisition 
would his r acquisition. The business so 
started, of Čert so acquired can be thrown 
into_t mmon stock or blended with the joint 
fi y)property in which case the said property 
becomes the estate of the joint family. But he or 
they need not do so, in which case the said 
property would be his or their self- acquisition, 
and succession to such property would be 
governed not by' the law of joint family but only 
by the law of inheritance. In such a case if a 


property was jointly acquired by them, it would 
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not be governed by the law of joint family ; for 
Hindu law does not recognize some of the 
members of a joint family belonging to different 
branches, or even to a single branch, as a 
corporate unit. Therefore, the rights inter se 
between the members who have acquired the said 
property would be subject to the terms of the 


agreement where under it was acquired. 


Sushil Kumar (Sunil) and Anr. v. “NY sone 


and Ors. MANU/SC/0521/ aks 
77, held as under: 18. The te 


of only those persons me ken by birth an 
interest in the property of thë holder and who can 


) 2 SCC 


ary consists 


enforce a partitio ever they like it is a 
narrower body oint family. It commences 
with a co cestor and includes a holder of 
joint pgo and only those males in his male 
line w: we not removed from him by more than 
t egrees. The reason why coparcenership is 
so limited is to be found in the tenet of the Hindu 
religion that only male descendants up to three 
degree can offer spiritual ministration to an 


ancestor. Only males can be coparceners. 


The Privy Council in the case of Kalyanji 


Vithaldas v. Commissioner of Income Tax, 
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Bengal reported in MANU/PR/0045/1936 : 
AIR 1937 PC 36, explained the meaning of Hindu 
undivided family as under: The phrase "Hindu 
undivided family" is used in the statute with 
reference not to one school only of Hindu law, but 
to all schools; and their Lordships think it a 
mistake in method to begirt by pasting over the 
wider phrase of the Act the words "Hindu 
coparcenary", all the more that it is not le 


to say on the face of the Act that no AY can be 


a member. Ne) 


Smt. Sitabai and A Y Ramachandra 
reported in MANU/ ici /1969 : AIR 1970 


SC 343 held thus: 


a joint family esi of a single male 


he Hindu system of law 


member ay dows of deceased male members 
and the p op erty of a joint family does not cease 
to bel to a joint family merely because the 
fi yyis represented by a single coparcener who 
possesses rights which an absolute owner of 
property may possess. The property which was 
the joint family property of the Hindu undivided 
family does not cease to be so because of the 
"temporary reduction of the coparcenary unit toa 
single individual". The character of the property, 


viz. That it was the joint property of a Hindu 
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undivided family remains the same. It is only by 
analysing the nature of the rights of the members 
of the undivided family, both those in being and 
those yet to be born, that it can be determined 
whether the family property can properly be 
described as ‘joint property’ of the undivided 
family. 


Gowli Buddanna v. Commissioner of e 
Tax, Mysore reported in AIR 19864SC 1523 
held thus: 6. A Hindu joint fami NY. of all 
persons lineally descended a common 


ancestor, and includes theif ñi and unmarried 


daughters. A Hindu copařtenary is a much 
narrower body snc Oi family: it includes 
only those per ho acquire by birth an 


interest i \ Sea or coparcenary property, 
these ep e sons, grandsons, and great- 


t 


e being: Therefore, there may be a joint 


gra aG of the holder of the joint property for 
ie 


Hindu family consisting of a single male member 


and widows of deceased coparceners. 


Bhagwati Prasad Sah and Ors. v. Dulhin 
Rameshwari Kuer and Anr. reported in 
MANU/SC/0060/1951 : AIR 1952 SC 72, held 


as under: The general principle undoubtedly is 
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that a Hindu family is presumed to be joint unless 
the contrary is proved but where one of the 
coparceners separates himself from the other 
members of the joint family and has his share in 
the joint property partitioned off for him there is 
no presumption that the rest of the coparceners 
continued to be joint. It would be a question of 


fact to be determined in each case upo the 


evidence relating to the intention of th s 


whether there was a separation No the 
other coparceners or that they W 


The burden would undoubte ion the party 
who asserts the “ew rticular state of 


united. 


things on the basis of oy e claims relief. 


Gangaben Motij or and Ors. vs. Maneklal 
Ishwarlal Ss atel and Ors.: 
manvie?ys 1/2018 - (2019) 2 GLR 898 
A A Co-Parcener is one who shares 
as with others in inheritance in the estate 
of a common ancestor. Otherwise called 
parceners, are such as have equal portion in the 
inheritance of an ancestor, or who come in 
equality to the lands of their ancestors. A person 
to whom an estate descends jointly and who holds 


it as an entire estate. But sometimes, two or more 


persons together constituted the heir, and to this 
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case, they took the land as 'parceners' or 'co- 
parceners', the latter expression being the more 
common. In theory of law, co-parceners together 
constituted a single heir; 'they be but one heir and 
yet several persons'. They were called parceners 
because, every co-parcener had a common law 
right to have a partition made. 

21.A male member of a joint family and his 
sons, grandsons and great grandsons c e 
a co-parcenary. In other words, three erations 
comes to the holder in n male 
descendant. Co-parcenary is re of law. It 


cannot be created by act es. By adoption, 


a stranger may be Or, ced as a member 


thereof. It is a fami A Hindu co-parcenary 
is, however, a NS 

family, d nen es who acquire by birth an 
interest i joint or co-parcenary property can 


be a of the co-parcenary or co-parceners. 


wer body than the joint 


N ale can be a co-parcener. 

Balak Ram vs. Shiv Ram: 
MANU/JK/0008/1988 - The property in the 
hands of a manager cannot always be deemed to 
a coparcenary property unless it is shown that 
said property had descended from common 


ancestors, father, grandfather or great-grand- 
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father. If the property is inherited from any other 
source that will not be deemed to a coparcenary 
property. However, a distinction is to be drawn 
between joint family property and ancestral 
property, which in common parlance is known as 
coparcenary property and a separate property. 
The instance of joint family property, or what is 


known as coparcenary property whi is 


inherited from common ancestorse, is t h 


and every coparcener had a joint S and 


joint possession therein. `O 


WITHOUT DIVISION B Ors AND BOUNDS, 


THEY DID NOT AS JOINT TENANTS 
UNLESS RE-UN PLEADED AND PROVED 
- ONCE PTION OF JOINT FAMILY 
STATUS ES PLACE, COPARCENERS 
CE. si{ to HOLD THE PROPERTY AS JOINT 
T TS BUT THEY HOLD AS TENANTS-IN- 
COMMON 


The Hon'ble Apex Court in the case of Kalyani v. 
Narayanan, reported in AIR 1980 SC 1173 has 
observed that :-- "Where one of five sons is 
separated unless a reunion is pleaded, other four 


sons cannot constitute a corporate body like a co- 
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parcenary by agreement or even by subsequent 
conduct of remaining together enjoying the 
property together." Partition can be partial qua 
person and property but a partition which follows 
disruption of a joint family status will be amongst 
those who are entitled to a share on partition. 
There was first a disruption of the 
joint family by specifying the shares 
disruption of joint family status takes o 


coparcener can claim what is his exa¢ share in 


coparcenary property. It is liabl wefease and 


decrease depending upon OF ition to the 


number or departure oN e member and 
inheritance by  surviyorship. But once a 


disruption of joint y status takes place, 
coparceners ce hold the property as joint 
tenants b hold as tenants-in-common. 
Looking e terms of Ext.P-1 there was a 
dis ior of joint family status, the shares were 
spe€ified and vested, liabilities and obligations 
towards the family members were defined and 
imbalance out of unequal division was corrected. 
This certainly has effect of bringing about 
disruption of joint family status and even if there 
was no partition by metes and bounds and the 
coparceners continued to remain under the same 


roof or enjoyed the property without division by 
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metes and bounds, they did not hold as joint 


tenants unless re-union is pleaded and proved. 


MERE FACT SEPARATED CO-PARCENERS 
CHOOSE TO LIVE TOGETHER OR ACT 
JOINTLY FOR PURPOSES OF BUSINESS OR 
TRADE OR IN THEIR DEALINGS WITH 
PROPERTIES, WOULD NOT GIVE THEM«THE 
STATUS OF COPARCENERS 


Hon'ble Apex Court in the agp Plien 


Prasad San v Dulhi ameshwari 
Kuer, reported in AIR 1 1 where one of 
the co-parceners had s T, and some of the 
reunited members O. Joint Family lived 
together, acted intly for the purposes of 
business e or in their dealings with 
propertie erved that :-- "Except in the case 
49) ory the mere fact separated co-parceners 
S 


c to live together or act Jointly for purposes 
of business or trade or in their dealings with 
properties, would not give them the status of 


coparceners under the Mitakshara law." 


COPARCENARY IS A NARROWER BODY THAN 
A JOINT FAMILY AND CONSISTS OF ONLY 
THOSE PERSONS WHO HAVE TAKEN BY 
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BIRTH AN INTEREST IN THE PROPERTY OF 
THE HOLDER FOR THE TIME BEING AND WHO 
CAN ENFORCE A PARTITION WHENEVER 
THEY LIKE. 


THE HON'BLE MRS.JUSTICE B.V.NAGARATHNA 
of HIGH COURT OF KARNATAKA in the case of 
Pandun vs Laxmibai C Subhadra Decided on 
1 October, 2012 
While answering the points for cortgideration 
together, it would be relevant gt Sin, the 
general principles of inherita Mg heirs 
tra were the 


as the widow and DO 
only heirs of Mahadeo, particularly with regard to 


O, 
the Mitakshara joi er, as applicable by the 


Bombay School, e parties herein are from 


the lagd 


e situated at Uchagaon. While 


Belgaum, erstwhile Bombay Province and 


considéring the same, the law of inheritance prior 
t enforcement of Hindu Succession Act 1956 
and after its enforcement have to be taken note 
of. The 1956 Act came into force on 17/6/1956, 
which brought about radical and drastic changes 
in the traditional or shastric or uncodified law of 
succession. 

An undivided family, is the normal condition of 


Hindu Society, the joint family status is the result 
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of birth but possession of joint property is not a 
necessary concomitant of a joint family. 
Coparcenary is a narrower body than a joint 
family and consists of only those persons who 
have taken by birth an interest in the property of 
the holder for the time being and who can enforce 
a partition whenever they like. There is a 
community of interest and unity of possegsion 
between all members of a coparcenary, Ò 
the death of any one of them the othe&s took by 
survivorship, that in which, duri ceased's 
life time, they had a com nterest and 
common possession eens of the 


1937 Act followed 1956 Act made 
applicable to those O vives the shastric or 


uncodified law py permit female members 


any right i int oo or ancestral property 
No indivi member while the family remains 


Y2 or his definite share, either in the 


c or in the income. Till a partition takes 
place a coparcener's interest remained a 
fluctuating interest, enlarged by deaths and 
diminished by births in the family. A coparcener 
obtains an interest by birth in the oparcenary 
property and has joint possession and enjoyment 
of the same. A coparcener has rights of alienation 


and can enforce a partition of his share in the 
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coparcenary property. The  coparcenerery 
relationship is a creature of law and cannot be 
created by act of parties except when a member 
is introduced into the coparcenary by adoption. 
The wife and children of a coparcenar have right 
to be maintained out of the joint family property. 
On the death of the last surviving coparcenar, the 
whole property devolves on his own heirs. 
Coparcenary property is distinguish 
separate property. Coparcenary prop can be 
divided into ancestral property int family 
property, which is not ye e distinction 


between the two is that i 


mer property is 
acquired with the aid o a tral property and in 


the latter property ij 


coparcenar we such aid but treated as 
property o am 


uired by the individual 


ily. Where there is ancestral 
joint fami operty, every member of the family 
acquirés fm it a right by birth, which cannot be 
d téd by individual alienation or disposition of 
any kind except under certain peculiar 
circumstances. What distinguishes, an ancestral 
joint family property from joint family property 
simplicitor is that in the case of the latter, pre 
existence of nuclues is not necessary. But, if 
property is proved to be joint family property, it is 


subject to the same legal incidents as the 
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ancestral property. According to the erudite 
author, N.R.Raghavachariar, "Hindu Law - 
Principles and precedents," coparcenary property 
can be divided into the following four types: 
i) Ancestral property, 
ii) Acquisitions made by the coparceners with the 
help of ancestral property, 
iii) Joint acquisitions of the coparceners «even 
without such help provided there was ooo 


intention on their part that the prop should 


not be treated as joint family pr wand 


iv) Separate property of the “Oy ners thrown 


into the common stock. ‘OQ 
The distinction between ancestral property and 


joint family propert een stated. In the case 
of (i) and (ii) ab 
necessary. il@in the case of (iii) and (iv) above 


the acqui n of property would not depend 


upo oNexistence of a nucleus or ancestral 


State Bank of India v. Ghamandi Ram (Dead) 
Through Gurbax Rai MANU/SC/0297/1969 : 
(1969) 2 SCC 33. In paragraph 5 of the reported 
decision, the Court observed thus: 5. According 
to the Mitakshara School of Hindu Law all the 
property of a Hindu joint family is held in 
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collective ownership by all the coparceners in a 
quasi-corporate capacity. The textual authority of 
the Mitakshara lays down in express terms that 
the joint family property is held in trust for the 
joint family members then living and thereafter to 
be born (see Mitakshara, Chapter I, 1-27). The 
incidents of co-parcenership under the 
Mitakshara law are: first, the lineal ale 
descendants of a person up to th d 
generation, acquire on birth me in the 


ancestral properties of such PRY 
that such descendants can at (oF 


their rights by asking PNG on; thirdly, that 
till partition each memb as got ownership 


econdly, 


me work out 


e 
extending over the e a conjointly with 


the rest; fourth 


t as a result of such co- 
ownership e and enjoyment of the 
propertie ommon; fifthly, that no alienation 
of ef? perty is possible unless it be for 
CBS without the concurrence of the 
coparceners, and sixthly, that the interest of a 
deceased member lapses on his death to the 
survivors. A coparcenary under the Mitakshara 
School is a creature of law and cannot arise by 


act of parties except in so far that on adoption the 


adopted son becomes a coparcener with his 
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adoptive father as regards the ancestral 


properties of the latter. 


Hardeo Rai v. Sakuntala Devi and Others 
MANU/SC/7540/2008 : (2008) 7 SCC 46 - 
Court went on to observe in paragraph Nos. 20 to 
23 as follows: 


20. The first appellate court did not arriveyat a 


conclusion that the Appellant was a me a 
Mitakshara coparcenary. The sour of the 
property was not disclosed. The > 
the properties were being » OH by the 
Appellant vis-a-vis the o (oa had not 
been taken into ome It was not held 


in which 


that the parties wer. in kitchen or mess. No 


other document oral evidence was brought 


on record be that the parties were in joint 
possessgio e properties. 


21,0 the witnesses examined on behalf of 
t pellant admitted that the Appellant had 
been in separate possession of the suit property. 
The Appellant also in his deposition accepted that 
he and his other co-sharers were in separate 
possession of the property. 

22. For the purpose of assigning one's interest in 
the property, it was not necessary that partition 


by metes and bounds amongst the coparceners 
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must take place. When an intention is expressed 
to partition the coparcenary property, the share 
of each of the coparceners becomes clear and 
ascertainable. Once the share of a coparcener is 
determined, it ceases to be a _ coparcenary 
property. The parties in such an event would not 
possess the property as "joint tenants" but as 
"tenants-in-common". The decision of this ourt 


in SBI, therefore, is not applicable to the t 


case. 

23. Where a coparcener takes ar in 
the property, he is owner of W 
such he can alienate Yon by sale or 
mortgage in the same aoa he can dispose 


of his separate prop O 


are and as 


Commissi r Oven Tax, Kanpur and 
Others, Chander Sen and Others 

S0265/1986 : (1986) 3 SCC 567. 
Ceft considered the interplay between Sections 


4, 6 and 8 of the 1956 Act including Chapter II 


and heirs in Class-I of the Schedule. The Court 
noted as follows: The Hindu Succession Act, 
1956 lays down the general Rules of succession 
in the case of males. The first Rule is that the 
property of a male Hindu dying intestate shall 


devolve according to the provisions of Chapter II 
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and Class I of the Schedule provides that if there 
is a male heir of Class I then upon the heirs 
mentioned in Class I of the Schedule. ........... The 
heirs mentioned in Class I of the Schedule are 
son, daughter etc. including the son of a 
predeceased son but does not include specifically 
the grandson, being, a son of a son living. ..... 
there was no scope for consideration of a wide and 
general nature about the objects attemp e 


achieved by a piece of O when 


interpreting the clear words o actment. 
the provisions of Secti 


Succession Act, that in t of assets of the 


business left by father a the‘hands of his son will 


be governed by Secti of the Act and he would 
take in his indivg capacity. ...... Section 4 of 
the said A r es for overriding effect of Act. 
Save aş o ise expressly provided in the Act, 
an tek, ule or interpretation of Hindu law or 
ahy”custom or usage as part of that law in force 
immediately before the commencement of this Act 
shall cease to have effect with respect to any 
matter for which provision is made in the Act and 
any other law in force immediately before the 
commencement of the Act shall cease to apply to 
Hindus insofar it is inconsistent with any of the 


provisions contained in the Act. Section 6 deals 
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with devolution of interest in coparcenary 
property and it makes it clear that when a male 
Hindu dies after the commencement of the Act 
having at the time of his death an interest in a 
Mitakshara coparcenary property, his interest in 
the property shall devolve by survivorship upon 
the surviving members of the coparcenary and 
not in accordance with the Act. The proviso 
indicates that if the deceased had m 
surviving a female relative specified ingClass I of 
the Schedule or a male relative S in that 


class who claims through su ale relative, 
the interest of the “OD in Mitakshara 
all 


coparcenary propert devolve by 

testamentary or gl Drcin as the case 

may be, under vO t and not by survivorship. 
a 


t under the Hindu law, the 


It is a 
moment is born, he gets a share in the 
fat ne operty and becomes part of the 
coparcgenary. His right accrues to him not on the 
death of the father or inheritance from the father 
but with the very fact of his birth. Normally, 
therefore whenever the father gets a property 
from whatever source from the grandfather or 
from any other source, be it separated property or 
not, his son should have a share in that and it 


will become part of the joint Hindu family of his 
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son and grandson and other members who form 
joint Hindu family with him. Section 8 
indicates the heirs in respect of certain property 
and Class I of the heirs includes the son but not 
the grandson. It includes, however, the son of the 
predeceased son. .... Under Section 8 of the Hindu 
Succession Act, 1956 the property of the father 
who dies intestate devolves on his son ig his 
individual capacity and not as karta of n 
family. ...... It is necessary to bear i ind the 
preamble to the Hindu Successi 956. The 
preamble states that it was OF amend and 
t 


codify the law relating sO ate succession 
among Hindus. ........ In view of the preamble to 


the Act i.e. that to ener necessary and to 
codify the law, a opinion it is not possible 
when Sch e Madicates heirs in Class I and only 
includes ÒN does not include son's son but 
does isiclttde son of a predeceased son, 


be difficult to hold today that the 


roperty which devolved on a Hindu Under 
Section 8 of the Hindu Succession Act would 
be HUF in his hand vis-a-vis his own son; that 
would amount to creating two classes among the 
heirs mentioned in Class I, the male heirs in 
whose hands it will be joint Hindu family property 


vis-a-vis son and female heirs with respect to 
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whom no such concept could be applied or 
contemplated. It may be mentioned that heirs in 
Class I of Schedule Under Section 8 of the Act 
included widow, mother, daughter of predeceased 
son etc. ......... The express words of Section 8 of 
the Hindu Succession Act, 1956 cannot be 
ignored and must prevail. The preamble to the Act 
reiterates that the Act is, inter alia, to "amend" 
the law, with that background the s 
language which excludes son's son buth includes 


son of a predeceased son canno ie Aóred. 


ONCE THE SHARE OF ejO ranonnan IS 
DETERMINED, y. TO BE A 
COPARCENARY P TY 


2008 (7) SC@/4 o RAI VS SAKUNTALA 
DEVI AN ERS BENCH: S.B. SINHA & V.S. 


SIR URAR For the purpose of assigning one's 
i est in the property, it was not necessary that 
partition by metes and bounds amongst the 
coparceners must take place. When an intention 
is expressed to partition the coparcenary 
property, the share of each of the coparceners 
becomes clear and ascertainable. Once the share 
of a co-parcener is determined, it ceases to be a 


coparcenary property. The parties in such an 
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event would not possess the property as "joint 


tenants" but as "tenants in common". 


A COPARCENARY INTEREST CAN BE 
TRANSFERRED SUBJECT TO THE CONDITION 
THAT THE PURCHASER WITHOUT THE 
CONSENT OF HIS OTHER COPARCENERS 
CANNOT GET POSSESSION 


2008 (7) SCC 46, HARDEO RAI VS SAKUNTALA 
DEVI AND OTHERS BENCH: S A & V.S. 
SIRPURKAR Even a coparcen erest can be 


transferred subject to t dition that the 


purchaser without t consent of his other 
coparceners cannot ssession. He acquires a 


right to sue for, tion. Where a coparcener 
takes defi NEw in the property, he is owner 
of nar and as such he can alienate the 
sa & le or mortgage in the same manner as 
ve: dispose of his separate property. 

IF A COPARCENER RELINQUISHES HIS 
INTEREST IN FAVOUR OF ANOTHER, IT 


ENURES FOR THE BENEFIT OF THE 
REMAINING COPARCENERS 
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Apex Court in the case of Thamma Venkata 
Subbamma (dead) by L.R. v Thamma 
Rattamma and Others, AIR 1987 SC 1775. It 
has been held in the said case by the Apex Court 
that if a coparcener relinquishes his interest in 
favour of another, it enures for the benefit of the 
remaining coparceners also. 

same decision also gives an indication th 
concept of relinquishing or renunciatio 

not alien to Hindu Law. In fact, a pasşage from 
Mulla's Hindu Law (15th arog 


excerpted and Article 264 at F 
"Article 264. (1) Renunciati r 


so been 
is as under: 
elinquishment 
of his share:- A coparcener may renounce his 
interest in the cop ry property in favour of 
the other corte as a body but not in favour 
of one or em. If he renounces in favour 


of one or of them the renunciation enures 


for Acrt of all other coparceners and not for 


copargeners in whose favour the renunciation is 
made. Such renunciation is not invalid even if the 
renouncing coparcener makes it a condition that 
he would be paid something towards 
maintenance. The renunciation or 
relinquishment must, of course, be genuine. If 
fictitious and not acted upon it would not be 


operative as between the parties and partition can 
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be claimed"; sssssersiessississ Apex Court in the very 
case under discussion has observed that though 
the transaction is ostensibly gift, but really the 
donor meant to relinquish his interest in the 
coparcenary in favour of the brother and his sons 
and such renunciation enures for the benefit of 


all other coparceners and, as such, the gift may 


be construed as renunciation or "S 


A CO-OWNER IS AS MUCH AN A, THE 
ENTIRE PROPERTY AS ANY RO NER 


QO", and Ors. - 


In Sri Ram Pasricha ND 
(1976) 4 SCC 184, it has been held that a _ co- 


owner is as much a r of the entire property 
as any sole own oming to the said finding, 
the learne Kes relied on the proposition laid 
down in Opens on Jurisprudence (13th 
edition). The relevant principles in Salmond on 
J dence are set out herein below: "...It is 
an undivided unity, which is vested at the same 
time in more than one person....The several 
ownership of a part is a different thing from the 
co- ownership of the whole. So soon as each of 
two co-owners begins to own a part of the thing 


instead of the whole of it, the co-ownership has 


been dissolved into sole ownership by the process 
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known as partition. Co-ownership involves the 
undivided integrity of what is owned. 
"Jurisprudentially it is not correct to say that a 
co-owner of a property is not its owner. He owns 
every part of the composite property along with 
others and it cannot be said that he is only a part- 
owner or a fractional owner of the property. The 
position will change only when partition akes 


place..." 


The principles which have rein in 
Mohinder Prasad Jain Vs. K0) Lal Jain - 
(2006) 2 SCC 724. NO 8054/2006 are 


that one co-owner filin r eviction against 
the tenant does so don: behalf in his own 


OF of the other co- owners. In 
this matte Nansen: of other co-owners is 
assumęd A en unless it is shown that the 
oth & wners were not agreeable to eject the 
kA and the suit was filed in spite of their 


disagreement. ..... A suit filed by a co-owner, 


right and as an 


thus, is maintainable in law. It is not necessary 
for the co-owner to show before initiating the 
eviction proceeding before the Rent Controller 
that he had taken option or consent of the other 
co-owners. However, in the event, a co-owner 


objects thereto, the same may be a relevant fact. 
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In the instant case, nothing has been brought on 
record to show that the co-owners of the 
respondent had objected to eviction proceedings 


initiated by the respondent herein." 


RIGHTS AND LIABILITIES OF CO-SHARERS 
OR CO-OWNERS 


JAI SINGH AND ORS. VS GURM 
2009 (1) SCALE 679 NY 09: 
2009 AIR SCW 3652 The pringi lating to 


the inter-se rights and liabiliti -sharers are 


as follows: ‘OQ 
(l) A co-owner has interest in the whole 


a 
property and also eB pares of it. 


(2) Possession o 


property by one co-owner 
is in the ey; , possession of all even if all but 
one area ly out of possession. 

(3) nfer occupation of a larger portion or even 
Mayr joint property does not necessarily 
amount to ouster as the possession of one is 
deemed to be on behalf of all. 

(4) The above rule admits of an exception when 
there is ouster of a co-owner by another. But in 
order to negative the presumption of joint 


possession on behalf of all, on the ground of 


ouster, the possession of a co-owner must not 
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only be exclusive but also hostile to the 
knowledge of the other as, when a co- owner 
openly asserts his own title and denies, that of 
the other. 

(5) Passage of time does not extinguish the right 
of the co-owner who has been out of possession 
of the joint property except in the event of ouster 
or abandonment. 

(6) Every co-owner has a right to use t 
property in a husband like m er not 


inconsistent with similar rights ther co- 


owners. 

(7) Where a co-owner is i QX of separate 

parcels under an arra hò) consented by the 

other co-owners, it t open to any body to 
disturb the arr 

iling a suit for partition. 

arer is in exclusive possession of 

ion of the joint holding he is in 

ion thereof as a co-sharer and is entitled 


to continue in its possession if it is not more than 


his share till the joint holding is partitioned. 


Vendor cannot sell any property with better rights 
than himself. As a necessary corollary when a co- 
sharer sells his share in the joint holding or any 
portion thereof and puts the vendee into 


possession of the land in his possession what he 
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transfers is his right as a co-sharer in the said 
land and the right to remain in its exclusive 
possession till the joint holding is partitioned 


amongst all co-sharers. 


HINDU LAW: ALIENATION OF UNDIVIDED CO- 
PARCENARY PROPERTY 


A gift by a coparcener of his undivided in n 
the coparcenary property is void.qThamma 
Venkata Subbamma (dead) by Sonne 
Rattamma and Ors. 1987 (3) see 


Q PART OF THE 


CO-OWNER OWNS E 

COMPOSITE P oa ALONG WITH 
OTHERS AND NOT BE SAID THAT HE 
IS ONLY OWNER OR A FRACTIONAL 


owe 

< 

ImSri)Ram Pasricha v. Jagannath [AIR 1976 
SC 2335], this Court observed 
"Jurisprudentially it is not correct to say that a 
co-owner of a property is not its owner. He owns 
every part of the composite property along with 
others and it cannot be said that he is only a part- 
owner or a fractional owner of the property. The 


position will change only when partition takes 
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The contention of the 
appellant that the co-sharer plaintiff must be the 
absolute owner and a co-owner cannot without 
impleading all the owners of the premises ask for 
eviction cannot be accepted because the plea 
pertaining to the domain of the frame of the suit 
should have been raised at the earliest 
opportunity and it was not done. Secondly the 
relation between the parties being that of d 
and tenant only the landlord could terffainate the 
tenancy and institute the suit ey 


tenant in such a suit i 


ion. The 


opped from 


questioning the title of th rd under s. 116 
of the Evidence Act. O, e general law, in a 


suit between the ord and tenant, the 
question of title Grose property is irrelevant. 
The plaintifivis\one of the co-owners of the 
eS other co-sharers being his mother 
an rfied brother who reside in the same 
p -Jises along with him. Jurisprudentially, it is 
not correct to say that a co-owner of a property is 
not an owner. He owns every part of the 
composite property along with others and it 
cannot be said that he is only a part owner or a 
fractional owner of the property. The position will 
change when partition takes place. It is, 


therefore, not possible to accept the submission 
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that the plaintiff who is admitted- ly the landlord 
and co-owner of the premises is not the owner of 


the premises within the meaning of s. 13(1)(f). 


PARTNERSHIP AND COPARCENERS AND 
MUTUAL RIGHTS 


Firm Of Bhagat Ram Mohanlal vs «The 
Commissioner 1956 AIR 374, 1956 3 
The Supreme Court in the same aa erred 


to the decision of the Pri neil in 
Lachhmandas' case [1948] 16 aaperc and did 
not disapprove of it. coparcener by 
contributing his separ NX. can enter into 
a valid partnership he karta of his family, 
as held by the ey Council in Lachhmandas' 
case [194 x 35 (PC) there seems no valid 
A cannot, by contributing 
merel skill and labour, enter into a 
p ship with the karta. If the former does not 
cut at the root of the notion of the joint Hindu 
family, the latter also does not. Even in the case 
of the former, the partnership property will 
consist of the contribution made by the karta 
from the coparcenary property and the 


contribution made by the coparcener of his 


individual property. Both taken together would 
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become partnership property in which all the 
partners would have interest in proportion to 
their share in the joint venture of the business of 
partnership [Narayandppa v. Bhaskara 
Krishnappa, AIR 1966 SC 1300, 1304 (para. 5)]. 
If in such a situation the coparcener entering into 
the partnership can be a partner in relation to 
coparcenary property contributed fore the 
partnership business, there can be no y 
in holding that the same result would NY when 


the coparcener entering into a O hip only 
contributes his skill and lab the former 


case, as stated by the Pri cil in Lachhman 


Das' case [1948] 16 A, 5, the coparcener 


entering into the p ship, retains his share 


and interest i e family property while 
Sirane enjoying the benefit of his 
separate ero and the fruits of its investment. 
In t ame way, it can be said that in the latter 
c the coparcener retains his share and interest 
in the property of the family while simultaneously 
enjoying the benefits of his skill and labour which 


he contributes as consideration for formation of 


the partnership and for sharing profits. 


DESCENDANTS UPTO THREE DEGREES ARE 
IN COPARCENARY 
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Satya Prema Manjunatha Gowda vs. Controller 
of Estate Duty: MANU/KA/0054/1985_ - 
(1986) 50 CTR (Kar) 201 - A coparcenary is a 
narrower body than a joint family and consists of 
only those persons who have taken by birth an 
interest in the property of the holder for the time 
being and who can enforce a partition whegever 
they like. It commences with a common or 
and includes a holder of joint propertyyand only 
those males in his male line wh removed 
from him by more than three d . Thus, while 
a son, a grandson, or OS a is a 
coparcener with the h XQ the property, the 
great-great-grandso Dy: be a coparcener 
with with him, se he is removed by more 
than thre erees from the holder. The reason 


why copa rship is so limited is to be found in 


d 


spiritual ministration to an ancestor. Besides, 


ants up to three degrees can offer 


the oar tenet of the Hindu religion that only 
e 


only males can be coparceners, and all females 
are excluded from the coparcenary, because the 
test of coparcenership is the right to enforce a 
partition and no female has that right though 
females like wives and mothers may be allotted 


shares when a partition takes place. Though a 
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common ancestor is necessary for the origination 
of a coparcenary, it may yet continue without 
him, consisting of collaterals and their 
descendants, some of them being removed more 
than three degrees from the deceased common 


ancestor. 


The Supreme Court in State Bank of India v. 
Ghamandi Ram, reported s 
MANU/SC/0297/1969 : AIR 1969 SŒA1330 has 
laid down main attribute to c. ary and 


joint family property as und 


i) It devolves by survé and not by 
succession. The o ion 6f succession is to be 


understood in the c of various provisions of 
Hindu sucess AN wherever those are 
applicable; 

ii) It iş Òr in which the male issue of 
copareénéers acquires an interest by birth. 
The’instances of separate property are that:-- 
i) It belongs exclusively to a Hindu; 

ii) No other member of coparceners , not even his 
male issue acquires any interest in it by birth; 

iii) A Hindu, even if he is living in joint family, may 
be possessed of separate property which he can 


sell or dispose of in any manner; and 
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iv) On the death of a Hindu, it passes to his heirs 


by succession and not by survivorship. 


UNLESS PARTITIONED RIGHTS OF 
COPARCENERS CANNOT BE DEFINED 


The Hon'ble Supreme Court in the case of 
Girijanandini Devi v. Bijendra Narain 
Choudhary (MANU/SC/0287/1966 : A 7 
SC 1124) has held that ‘in a Hindu @ndivided 
family governed by the Mita 


individual member of that fami ile it remains 
undivided, can predicate e has a certain 
definite share in the (Oy. of the family. The 


rights of the coparc are defined when there 


is partition. Pa consists in defining the 
shares of Beene in the joint property, 
actual ae of the property by metes and 
bo iS>not necessary to constitute partition. 

the shares are defined, whether by 
agreement between the parties or other-wise, 
partition is complete. The parties may thereafter 
choose to divide the property by metes and 
bounds, or may continue to live together and 
enjoy the property in common as before. If they 


live together, the mode of enjoyment alone 


remains joint, but not the tenure of the property. 
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CREATION OF COMPOSITE FAMILY BY 
CUSTOM OR AGREEMENT 


Angalakurthy Venkata Narayanamma and Ors. 
vs. Molakapalli Lakshmamma and Ors. 
MANU/AP/0920/2015 - The concept of 
composite family is almost foreign to Hindwlaw, 
but such concept is developed due to 
prevailing in a particular community®er due to 
express or implied contract betwee arties to 
form a composite family. CompeSit&family means 


where two or more NO eed to live and 
reso 


work together, pool th urces, throw their 
gains and labour ng hin stock, shoulder the 

t 
indiscrimi or the purpose of the whole 
niyo case may be within the ambit of 


co it@family, provided that there is a custom 


common risk, he resources of the units 


o h merger known to those families. A 
composite family is indeed constituted with the 
same purpose. 

Evidently, it has for its objects the 
convenient and efficient management at family 
property by co-operate effort. Spirit of co- 
operation and mutual help is a dominant factor 


in constitution of such families. The families 
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usually knit together by strong ties of marriage 
feel impelled to pool together their joint resources 
and merge themselves into a single unit under 
some engagement. There are also cases where 
rich husbands take into their families the 
brothers of their poor wives along with their 
family property and entrust them with the 
management of their house-hold dutiesqand 
cultivation. These instances 
illustrative. As a matter of course, thére can be 
several other considerations whi ring two 
or more families together = 
e 


composite whole roO m further by 
strong ties of ma relations. The 


m into one 


requirements of a ae family indeed are 


varied. They are 


tisfied if there is no custom 


known to oO It will be fatal for the 


institution YP its origin is not traced to any 


agr enfen express or implied. The blending 
shot} be so far complete as to make it appear, 
in all its ventures and undertakings, a complete 
unified whole. The resources of the units must be 
available for the purpose of the whole family 
without any discrimination and each member 
thereof must be in a position to act for the other 
members. And all this, as already said, must bea 


necessary consequence of the original agreement 
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between the parties. The agreement may be 
express or implied, but it must be between the 
families to pool together their labour, skill and 
resources and work for the common weal. 

The extent of their share in the family will 
depend upon the terms of the agreement and 
unless it is agreed to the contrary, the shares of 
the families will ordinarily be equal. If sueh an 


agreement is to be inferred fr e 


circumstances, the circumstances must be such 
as to lead to that inevitable co SJ ering a 
creature of custom having its o NO agreement, 
it admits of no doubt t evidence to be 
adduced in support Or. must be clear and 


convincing as held ivision Bench judgment 
of this Court i churu Veerapa Naidu v. 
Gurijala Vetikaiah Chowdari 
MANU 4A 7/1961 : AIR 1961 A.P. 534. 
ivision Bench judgment of Court in 
hee Subbayya and others v. Makkena 
Sitaramamma and another 
MANU/AP/0101/1959 : 1958 (2) An.W.R. 59 : 
AIR 1959 AP 86, it is ruled as follows: "In the 
absence of an express agreement, the formation 
of a composite family cannot ordinarily be 
inferred from the mere circumstances of two 


different families living together and cultivating 
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jointly, unless the conduct and mutual relations 
of the component units are wholly incompatible 
with the preservation of their individuality. ...... A 
long duration, say, the passing of a few 
generations of common living may, in itself, raise 
a presumption of merger sometimes." .... "Again, 
a continuous course of dealing with the 
properties of the quondam units for the co on 
Benefit of the family, or acquisitions join e 
names of all the members of a commor(head and 
the launching of joint vent ~ of the 
shouldering of common risks as 


of the resources of the u 


e utilization 


criminately for 


the purpose of the wh et NT y would be some of 


the indicia of a mer 
Division See of this Court in 
Vakati subba Reddi v. Pelleti 
Pitcham nd others MANU/AP/0163/1960 
1360 AP 263, Court while discussing the 
s facts discussed about the burden of proof 
and held as follows at Para 11: "Thus in this case 
when the plaintiff succeeded in proving merely 
that the parties are, be it closely, and the families 
lived together for sometime in the same house 
helping each other and had a common mess, but 
the properties belonging to each branch were kept 


distinct and dealt with separately and exclusively, 
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the question whether there has been a 'composite 
family’ giving rise to right of partition of the 
properties held in severally needs to be 
considered. At the out-set in ascertaining the 
legal position of the parties placed in similar 
circumstances as these in the instant case, we 
may steer clear of the law propounded concerning 
the 'composite family' coming into existenceyby a 
proved custom and the arrangement g 
from the affiliation of an illatom son-ifa-law to a 
member of a Hindu joint family; ND earned 
Advocate-General has adopte analogy to 
substantiate the case ppellant. 

Creation of a 'composit we said to have been 


brought about 


x Or together of the 
representatives ty 


their id roperty with a view to facilitate 


ferent families by pooling 


convenie 


d efficient management of that 
prope eeds from its very nature to be 
e lished by unmistakable and unimpeachable 
evidence of such merger of the units constituting 
the composite family, that the blending together 
should not only be complete but impossible of 
yielding any scope for assertion of individuality 
for the use of the composing units either in the 
matter of owning property or acts in relation 


thereto or concerning them. Though it might be 
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that the practice of different families living 
together to gain and having been benefited by the 
corporate existence may have divided the pooled 
resources according to the understanding 
between the parties or in equal shares, Courts 
have been anxious not to recognise such 
composite families with legal rights unless it is 
possible to infer a tenable and enforcgable 
arrangement which may be either oN 
implied." 

Court in R. Sudhaka v. J. 
Govinda Reddy MANU/AP/2 Nia. 2015 
(2) ALD 531, held as fol “oa further held 
that unless a custom is V a in the 
particular caste or , the illatom adoption of 
a third party ye be accepted. Custom if 
recognized, 


eS Jurisprudentially custom is a 
rce of law and an integral part of the 


a meee of persons or area etc., is a 


L n-script or unwritten law having law 
creating efficacy. It commends itself to the 


national and social conscience as principles of 


justice and public utility." 


Division Bench judgment of Madras High 
Court in Allareddi Subbamma v. Nallapareddi 
Audilakshmamma MANU/TN/0003/1888 : 22 


MLJ 260, it was ruled as follows: "Isolated cases 
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are of little value unless it be proved that these 
two families have been united together on equal 
terms. There is nothing to show that any member 
of the Allareddi family has ever managed any of 
the lands which stand in the name of the 
Nallapareddi family.".... "The arrangement, if 
regarded as a union, was therefore unequal." 
Court in Garimella Annapurna v. 
Kota Appalanarasimhamurthy and s 
MANU/AP/ 0353/1994 : 1994 (3) ALT 491, 
Court in Para 16 held as followsy~®AS*’the legal 
texture, a composite family isffeitWer related to 
coparcenary nor to a Hi 
institution has no basis inthe original text of 
Hindu Law and is a creature of custom 
obtaining in so arts of the families. It is 
especially, Andhra Pradesh. A _ 'composite 


fami be described as follows: " 


mostly r ntin certain parts of South India 


t of more families agree to live and work 
together, pool their resources, throw their gains 
into the joint stock, shoulder the common risks 
and utilise the resources of the units 
indiscriminately for the purpose of the whole 
family, such a case may well be within the ambit 
of composite family, provided there is a custom of 


such merger known to those families. A 
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composite family is indeed constituted with some 
purpose and has evidently for its object the 
convenience and efficient management of the 
properties of the larger unit by the corporate effort 
of all the members of the smaller units composing 
the same. The spirit of co-operation and mutual 
help and the policy of all-for-each, and each-for- 
all are the dominant factors permeating the 
constitution of such a family. The is 


usually knit together by strong ties of faatrimony 


and affection among its memb though 


not descended from a tee ncestor feel 
V 


impelled to pool um, ©, eral resources 
and merge the same into a Single unit under the 


same management, are instances of such 
composite NO xistence under the custom 
in which eẹą husbands affiliate into the 
matrimo ome, the brothers of their wives 
ande t them with the management of their 
hewSehold duties and cultivation. The requisites 
of a composite family are not satisfied if there is 
not a custom in the family and it will be fatal for 
such an institution if its origin is not traced to 
some engagement, expressed or implied. The 
blending should be so far complete as to make it 
appear in all its ventures and undertakings a 


complete unified whole. The resources of the unit 
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must be available for the whole family without 
any discrimination and each member thereof 
must be in a position to act for the other 
members. And all this must be a necessary 
consequence of the original agreement between 
the parties. The extent of their shares will depend 
upon the terms of the agreement and unless it is 
agreed to the contrary the shares of the families 


will ordinarily be equal. If such an agre is 


to be inferred from the croum those 
circumstances must be such as wO 
to that conclusion. The mere Gai 


members of one family ~O helping in the 
cultivation by the members“of another family is 


nevitably 


at one of the 


not by itself suffi t to raise such a 
presumption w the other circumstances 
brought to iee0 against the plea of composite 
family.’, Ò 

Supreme Court has settled the law, 
t the burden of proving custom in derogation 
of general law, lies heavily on the party who sets 
it up, vide Kunjuraman v. Mathevan 
MANU/SC/0477/1971 : AIR 1971 SC 1398, 
and Md. Bagar v. Naimunnisa Bibi AIR 1965 SC 
548. The mode and degree of proof of any type of 
custom can be stipulated in law in substratum: 


"In order that an alleged custom may be given the 
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force of law, first, the evidence should be such as 
to prove the uniformity and continuity of the 
usage, and the conviction of those following it that 
they were acting in accordance with law and this 
conviction must be inferred from the evidence. 
Secondly, evidence of acts of the kind, 
acquiescence in those acts, their publicity, 
decision of Courts, or even of panchayats 
upholding such acts, the statem of 


experienced and competent persons of their belief 


that such acts were legal a , will be 
admissible. But evidence of nO r kind will be 


of little weight, if NG actual examples 
... Custom cannot be 


must be established 


inductively not ctively and it cannot be 


establishe eG methods", 
Fa ustom being a category of special 


cus gnf houla have the attributes of antiquity, 
LDS and uniformity and it must be 
consciously accepted as having the force of law 
and these conditions must be proved by clear and 
unambiguous evidence, Harihar v. Balmiki 
MANU/SC/0008/1974 : AIR 1975 SC 733, and 
Pushpavathi v. Viswesumra 
MANU/SC/0141/1953 : AIR 1964 SC 118. Asa 


first measure, such a custom should be pleaded 
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in specific terms what the custom is, upon which 
a party is relying on, for the purpose of proof. 

In view of the principles laid down in the 
decisions referred supra, unless there is a custom 
or an agreement between two families to 
constitute a composite family, such plea is not 
acceptable. Hence, by applying the principles laid 
down in the decision referred supra, and fonlack 


of sufficient pleading and evidence to h 


as composite family, this Pe 
thought or an invention mente 
a 


during Appeal without wy 
before the trial Court. 


R. Sudhakar vs. J. Govinda Reddy: 


MANU/ 4 [2014 - Requirements to 
constitute (a | emposite family: 


"1. e®%hould be one pooling of their labour 


an after 


that Ramulu and his natural family Sone 


e first time 


and evidence 


a roperty for convenient and efficient 
management of their composite family; 

2. The state of facts should be such that it is 
possible to infer an arrangement and place it toa 
legal origin, so that the members of the family 
become entitled to share the property; 

3. The arrangement so made out whether express 


or implied should be capable of establishing a 
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union of families where each and every member, 
as of right, could deal with property in his own 
right and act for the other members; 

4. That the terms on which the families got united 
must be ascertainable or at least been culled out 
as flowing from the conduct of the parties; 

5. Indications like the management of the 
property standing in the name of one family by 
another family not belonging to anothé ly 
who had joined as a member of the “¢Eomposite 
family should be such as to iidexation 
purpose to constitute the com Oi 


6. A long duration of com: ing so as to give 


continuous course 


rise to a presumption of’ merger is also a 
1 


ngs with the properties 
of the quondam fits to the common benefit of 
the family dxfacquisition jointly in the names of 
all the, ers of common head and the 
launchingof joint ventures; 

7! mutual co-operation of members of both 
the families for their common benefit and the 
earnings must be for whole family; and 

8. There must be a blending of property of both 
the families with an intention to enjoy both the 
units by the members of all the family and 


utilization of the proceeds of the property without 
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any discrimination by any of the members of the 
family." 

Thus, the principle underlying in composite 
family is corporate management of the property 
or co-operative management of the property by 
the members of two families clubbing their 
property together for effective management and 
for better earnings. Therefore, a composite family 


is nothing but union of two or more S, 


custom 


blending their property for effective ND cee 


either by express or implied cont 


and to utilize the proceeds of operty by all 


the members coma’) without any 
discrimination. 


Keeping in vi ¢ Pre concept of composite 


family enunciat a judgment of this 
Court and, s High Court referred supra to 
infer com} fos] e family, there must be a prevailing 
custo the particular caste or area to 
c ifute such composite families. As discussed 
above, the concept of composite family is not a 
part of Hindu Law, but it is a development by 
custom. A custom if recognized by a group of 
persons or area, etc., it is a source of law. 
Jurisprudentially custom is a known source of 
law and an integral part of the Lex non-script or 


unwritten law having law creating efficacy. It 
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commends itself to the national and social 
conscience as principles of justice and public 
utility. 'Custom is to society what law is to the 
State’. Two broad classifications admit (1) legal 
custom and (2) conventional custom. Legal 
custom is operative per se as a binding rule of law 
independently of any agreement and whose legal 
authority is absolute one which in itself\Kand 
proprio vigore possesses the force o mA 


conventional custom operates only (indirectly 


conventional law petwen parties whose 
authority is ee on*its acceptance and 


incorporation in ag ts between the parties 


to be bound by itt 1 custom is two kinds viz., 
(1) local c REY esl and having the force of 
law in we ar locality only and (2) the general 
custom ofthe realm. Thus, the three classes of 
custom are: (1) conventional custom or usage, (2) 
local custom and (3) the general custom of the 
realm. If any of the classifications of custom do 
not answer the description, then such usage or 
practice akin to custom would no longer be a 
custom, but assume the character of source of 


rights called prescriptions. The parameters of 


prescription as a custom are deliberated by the 
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jurists as follows: 


.... Regarded historically, the 
law of prescription in merely a branch of the law 
of custom. A prescription was originally conceived 
as a personal custom, that is to say, a custom 
limited to a particular person and his ancestors 
or predecessors in title. It was distinguished from 
a local custom, which was limited to an individual 
place, not to an individual person. Locakand 
personal customs were classed as the tw 

of particular customs and as together 

the general customs of the 

common law, a prescription w 

for the most part applied ns, being made 
in the name of a certain’person and of his 
ancestors, or those e estate he hath; or in 
bodies _ politiq corporate and their 
predecessor@f..% 

Ab Are) reading of the principles laid down 
in v rigu judgments, to claim a right of land that 
she) a composite family by agreement, and 
such formation of composite family is by virtue of 
custom in the particular caste, area or etc., In the 
instant case, the plaintiff pleaded that there is an 
agreement between the plaintiff and the 
defendant to form into a composite family so that 
the plaintiff can attend agricultural operations of 


the composite family property, as the defendant 
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was not blessed with any male children and 
agreed to give half share of the property. It is not 
the case of the plaintiff that the composite family 
is formed by way of illatom affiliation, but is only 
for effective management of the property of the 
defendant after blending the property allotted to 
the share of the plaintiff in the alleged partition 
that allegedly took place one day prior te the 
agreement for formation of composite fa ~The 
plaintiff did not raise any plea of ‘prevailing 
custom in '‘Pokanati Reddy’ a 
formation of composite family KOM case of 
the plaintiff is totally on an express 


between the plainti the defendant. In view 


agreement which is A réduced into writing 


of the various irements to constitute a 
composite as laid down in the above 
judgment is for the plaintiff to establish the 
expre Noei between the plaintiff and the 
d nt and its validity. Otherwise, he is 
disentitled to the relief of partition. In Para 4 of 
the plaint, the plaintiff specifically pleaded that 
there is an agreement for formation of composite 
family so that the plaintiff may look after the 
agriculture work of the composite family, about 
12 years prior to filing of the suit. The suit was 


filed in the year 1983 and if 12 years is calculated 
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backwards, the agreement would have taken 
place in the year 1971. By the date of filing of the 
suit, the plaintiff was aged 27 years. If 12 years 
period is calculated backwards, the plaintiff 
would be aged 15 years by the date of alleged 
agreement between the plaintiff and the 
defendant for formation of composite family. As 
the plaintiff being a minor incapacitated toenter 
into any contract or agreement with d 
parties except for his necessities if{\ view of 
Section 11 of Indian Contract A S, is not 
the case of the plaintiff that OO into an 
agreement for his necessiti ng minority, but 


e can claim half share 


allegedly entered into A agreement to form a 


composite family so 
agricultural pr of the plaintiff and the 
defendant nded his share of property with 
the prep of the defendant. In view of his 
inc ity(minor) to enter into agreement under 
Seefion 11 of the Indian Contract Act, the 
agreement for formation of composite family itself 
is unenforceable under law, void ab-initio. 

Since the plaintiff set up oral agreement in 
clear terms for formation of composite family 
between the plaintiff and defendant and blending 
share of his property with the property of the 
defendant, so as to enjoy both the property by the 
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members of the composite family and to give half 
share to the plaintiff, whenever he intends to 
separate from the composite family, the burden of 
proof is on the plaintiff to establish that there is 
an implied or express agreement for formation of 
composite family with an understanding to give 
half share in the property to the plaintiff. The 
defendant unequivocally denied the expr or 
implied agreement between the plaintiff e 
defendant while contending that he&borrowed 
amount and improved prope is own 
exertions and the plaintiff is y concerned 
with the family of the def except living for 
some time cultivating his land at 
Thambuganipalle a 
agricultural ope 

In vi rival contentions, when the 


plaintiff ed an agreement for formation of 


co oft family in the pleadings, the burden of 


p s on him to establish that there is an 
agreement for formation of composite family. 
Section 101 of the Indian Evidence Act, 1872 is 
the relevant provision which deals with burden of 
proof; and according to it, whoever desires any 
Court to give judgment as to any legal right or 
liability dependent on the existence of facts which 


he asserts, must prove that those facts exist and 
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the burden of proof lies on that person. However, 
the burden of proof must not be changed during 
course of evidence and is not a static truth or 
otherwise, the case must be judged on the 
evidence adduced by both the parties, but not on 
the initial burden which rests on the defendant. 
At the same time, Section 102 of the Indian 
Evidence Act says that the burden of proo{in a 
suit or proceeding lies on that person w d 
fail if no evidence at all were given on either side. 
In view of these two provisions, NP este, 
of proof squarely lies on Oa as he 


approached the Court for ent depending 


for formation of c 


upon the existence of cẹertainfacts i.e., agreement 
1 


te family between the 
plaintiff and defy ; if for any reason, he failed 
to establis istence of agreement for formation 
of coop family, his case would fail. 
The Nin view of Section 102 of the Indian 
Ewdegce Act, the initial burden squarely lies 
upon the plaintiff and it is for him to produce 
cogent and satisfactory evidence to prove 
existence of an agreement for formation of a 
composite family between himself and the 
defendant and blending his share of property with 
the property of the defendant. 
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The concept of composite family is almost 
foreign to Hindu law, but such concept is 
developed due to custom prevailing in a particular 
community or due to express or implied contract 
between the parties to form a composite family. 
Composite family means where two or more 
families agreed to live and work together, pool 
their resources, throw their gains and labouginto 
the joint stock, shoulder the common ris e 
the resources of the units indiscriminately for the 
purpose of the whole family, su e may be 
within the ambit of composit KO) 
that there is a custom of: Or known to 
those families. A co YQ family is indeed 


constituted with aX purpose. 


y, provided 


as for its objects the 


co-operate effort. Spirit of co- 


property 


operation®and mutual help is a dominant factor 


evident 
ae NEW icient management at family 


i omstitution of such families. The families 
usually knit together by strong ties of marriage 
feel impelled to pool together their joint resources 
and merge themselves into a single unit under 
some engagement. There are also cases where 
rich husbands take into their families the 
brothers of their poor wives along with their 


family property and entrust them with the 
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management of their house-hold duties and 
cultivation. These instances are merely 
illustrative. As a matter of course, there can be 
several other considerations which may bring two 
or more families together blending them into one 
composite whole reinforcing them further by 
strong ties of matrimonial relations. The 
requirements of a composite family indeed are 
varied. They are not satisfied if there is n 
known to the family. It will be fatal for the 
institution, if its origin is no Ye any 
agreement express or impli ~. blending 
Oy". it appear, 


should be so far a 2) 
in all its ventures and undertakings, a complete 


n 
unified whole. The Ge of the units must be 


available for th pose of the whole family 
without a iScrimination and each member 
thereof,m e in a position to act for the other 
me bGMind all this, as already said, must bea 
nee€ssary consequence of the original agreement 
between the parties. The agreement may be 
express or implied, but it must be between the 
families to pool together their labour, skill and 


resources and work for the common weal. 
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CHAPTER-7 
JOINT NUCLEUS 


NUCLEUS WAS NOT SUFFICIENT TO 
DISCHARGE THE INITIAL BURDEN WHICH 
LAY ON THE PLAINTIFF OF PROVING THAT 
THE ACQUISITIONS WERE MADE WITH THE 
AID OF JOINT FAMILY PROPERTIES 1954 SC 


In Shrinivas v. Narayan (1954 NY. the 


Supreme Court laid HMMS 
principles. 


(i) Proof of existence of joi y does not lead 


to a presumption A property held by any 


member of the oN joint, and the burden 
rests upon any sserting that any item of 


following 


where it i 


ablished that the family possessed 


property À joint to establish that fact. But 


so int property which from its nature and 
relative value may have formed the nucleus from 
which the property in question have been 
acquired, the burden shifts to the party alleging 
self-acquisition to establish that property was 
acquired without the aid of joint family funds. 

(ii) The mere proof of existence of joint family 
nucleus out of which acquisitions should have 


been made is not sufficient. The important thing 
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to consider is whether the income which the 
nucleus yields is sufficient to lead to an inference 
that acquisitions were made with that income. A 
building in the occupation of the members of a 
family yielding no income could not be a nucleus 
out of which acquisitions could be made even 


though it might be of considerable value. 


THE SUFFICIENCY OF THE nuoraa is 


AGAIN A QUESTION OF FACT © 


M. Girimallappa v. R. romano AIR 1959 


SC 906 the Supreme Cou: ed to Srinivas v. 


ger of a joint family and 


Narayan and held as A ? ..We then find that 


the appellant was a 
had acquired th Ss s in his own name 


for a consid or It was never disputed that the 
Belhodg Oy were joint family properties. 
The KQ ts below held that the Belhode 
preferties provided a sufficient nucleus of joint 
family property out of which the "K" properties 
might have been acquired. The sufficiency of the 
nucleus is again a question of fact and it is not 
for us to interfere with the findings of the Courts 
below on that question. For reasons to be 


hereinafter stated, we think that apart from the 


Belhode properties the appellant had no other 
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source of income. In those circumstances a 
presumption arises that the "K" properties were 
the properties of the joint family, Unless that 
presumption is rebutted it must prevail. It is quite 
clear that the appellant has failed to displace that 
presumption. The only way in which he sought to 


do so was by proving that the transfer to him was 


by way of a gift. But he has failed.qThe 
presumption remains unrebutted. <= 


INITIAL BURDEN OF PROVING NCE OF 
SUFFICIENT NUCLEUS IS VOF TIFF 2003 


SC O 


JUSTICE Y Sabha Or JUSTICE B Agarwal 
in the case of © akshmaiah & Anr. Vs L. 
Anr. Reported in AIR 

The legal principle, therefore, is 

that there¥is no presumption of a property being 
j mily property only on account of existence 
of a joint Hindu family. The one who asserts has 
to prove that the property is a joint family 
property. If, however, the person so asserting 
proves that there was nucleus with which the 
joint family property could be acquired, there 
would be presumption of the property being joint 


and the onus would shift on the person who 
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claims it to be self-acquired property to prove that 
he purchased the property with his own funds 
and not out of joint family nucleus that was 


available. 


In Appalaswami v. Suryanarayanamurti and 
Ors. AIR 1947 PC 189, in a partition suit filed 
against their father by minor sons from thesfirst 
marriage, the father claimed the prop n 
question were his self-acquired properties and 
denied that the plaintiffs had om seek 


partition. The High Court, reve e judgment 
of the trial court, held men) ew expressed by 
the trial court that W719 family property was 


that which the ak under partition Exhibit 


A was not coreg ie further held that whole of 
the eis tae in Schedule to the written 
statemen he appellant/father, which had 
bee quired after partition Exhibit A was joint 
fi yyproperty. The contention accepted by the 
High Court was that the share which the father 
took under Exhibit A formed the nucleus from 
which all his further acquisitions sprang. The 
plea of the father that was accepted by the Privy 
Council was that the whole of the property that 
came to him under Exhibit A was intact and 


unencumbered except a small portion sold which 
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amount had been debited against household 
expenditure. The Privy Council held that the 
Hindu law upon this aspect of the case is well 
settled. Proof of the existence of a joint family 
does not load to the presumption that property 
held by any member of the family is joint, and the 
burden rests upon anyone asserting that any 
item of property is joint to establish the fac, But 
where it is established that the family p d 
some joint property which from its nature and 
relative value may have formed SD. from 
which the property in questi have been 
acquired, the burden shi e party alleging 
self-acquisition to esta O uah that the 
property was acquiņ out the aid of the joint 


family ngage he case before the Privy 


shifted,to 
prope e as it was established that the family 
EN joint property which from its nature 


and relative value, may have formed the nucleus 


ather to prove self-acquisition of 


Council, O D” held that the burden had 


to acquire the property in question. Those 
properties were large in number and have been 
noticed in Privy Council decision. However, on 
further facts found, it was held that the father 
had discharged that burden. The properties were 
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held to be_ self-acquired properties of the 
appellant. 


In Srinivas Krishnarao Kango v. Narayan Devji 
Kango and Ors. MANU/SC/0126/1954 
[1955]1SCR1 , the contention that was urged on 
behalf of the appellant was that the burden was 
wrongly cast on the plaintiff of proving thai, the 
acquisition of the properties were made e 
aid of joint family funds, the argument®eing that 
as the family admittedly posses Scere 
Watan lands of the extent of 5 W9 it must be 
OF made with 


presumed that the oa 
the aid of joint family funds and, therefore, the 


burden lay on the Bio who claimed that 


d acquisitions to establish 


they were self-a 
that they eNmade without the aid of joint 
family furfds) and that the evidence adduced by 
the ll far short of it and that the presumption 
i r of the plaintiff stood unrebutted. It was 
noticed by this Court that on the question of the 
nucleus, the only properties which were proved to 
belong to the joint family were the Watan lands of 
the extent of about 56 acres bearing an annual 
assessment of Rs. 49/-. There was no satisfactory 
evidence about the income which these lands 


were yielding at the material time. Under these 
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circumstances, noticing with approval the 
aforesaid Privy Council decision, it was held that 
whether the evidence adduced by the plaintiff was 
sufficient to shift the burden which initially rested 
on him to establish that there was adequate 
nucleus out of which the acquisition could have 
made is one of fact depending on the nature and 
extent of the nucleus. The important thiag to 
consider is the income which the nucleu s. 
A building in the occupation of the mefabers of a 


family and yielding no meone ot be a 
nucleus out of which cans T ld be made, 
e 


even though it might be NO rable value. On 
the other hand, a running bUsiness in which the 
capital invested is aratively small might 


conceivably pro substantial income which 


acquisitio 


may well é foundation of the subsequent 


nà Gowda Gowdappa Sankh v. Ram 
Chandra Ravagowda Sankh 


MANU/SC/0289/1969 : [1969] 3 SCR 245 , 
noticing the observations of Sir John Beaumont 
in Appalaswami's case (supra), it was reiterated 
that the burden of proving that any particular 
property is joint family property in the first 


instance is upon the person who claims it to be 
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so. But if the possession of a nucleus of the joint 
family property is either admitted or proved, any 
acquisition made by a member of the joint family 
is presumed to be joint family property. This is, 
however, subject to the limitation that the joint 
family property must be such as with its aid the 
property in question could have been acquired, it 
is only after the possession of an adequate 
nucleus is shown, that the onus shifts o 

person who claims the _ property as 
acquisition to affirmatively m 

property was acquired withou 

family estate. We are to accept the 


contention of learned cgunsef for the respondents 


that the aforesaid < bservations have been 
made without oP or that the Privy Council's 
decision d n old so. The observation that 


only afte session of adequate nucleus is 


sho hat the onus shifts also get support from 
Sfisfivas Krishnarao Kango's case (supra) where, 
while considering the question of shifting or 
burden, it has been held that the important thing 
to consider is the income which the nucleus 


yields. 


In Baikuntha Nath Paramanik (dead) by His 
L.Rs. & Heirs v. Sashi Bhusan Pramanik (dead) 
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by his L.Rs. and Ors. MANU/SC/0381/1972 : 
AIR1972SC2531 , Court again held that when a 
joint family is found to be in possession of 
nucleus sufficient to make the impugned 
acquisitions then a presumption arises that the 
acquisitions standing in the names of the person 
who were in the management of the family 


properties are family acquisitions. 


In Surendra Kumar v. Phoolcha (dead) 
through LRs and Anr. MANU/ /1996: 
[1996] 2 SCR 15, this Court at where it 


is established or admitte e family which 


possessed joint a7, which from its nature 


and relative value ave formed sufficient 
nucleus from whé e property in question may 
have been uted, the presumption arises that 
it was th t properly and the burden shifts to 
the tyý*alleging self-acquisition to establish 
affi tively that the property was acquired 


without the aid of the joint family funds. 


In Mallesappa Bandeppa Desai and Anr. V. 
Desai Mallappa alias Mallesappa and Anr. 
MANU/SC/0377/1961 : [1961]3SCR779 , 
Court held that where a manager claims that any 


immovable properly has been acquired by him 
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with his own separate funds and not with the help 
of the joint family funds of which he was in 
possession and charge, it is for him to prove by 
clear and satisfactory evidence his plea that the 
purchase money proceeded from his separate 
fund. The onus of proof in such a case has to be 
placed on the manager and not on his 
coparceners, it is difficult to comprehend how this 
decision lends any support to the cont of 


the respondents that in absence of leading any 


evidence, the claim of appella Yl of the 
property being self-acquired (2 fail. In the 
fo 


cited decision, the mane) und to be in 
possession and in charge of joint family funds 


and, therefore, it aS im to prove that despite 


it he purchased (My 


funds. In e \present case, admittedly, no 


roperty from his separate 


evidence h fasypeen led by the respondents that the 
firs ape nt was in possession of any such joint 
Kanas or as to value or income, if any, of 
Item No. 2 property. 


In Achuthan Nair v. Chinnammu Amma and 
Ors. MANU/SC/0361/1965 : [1966] 1 SCR 454 
, it was noticed that there were number of 
properties owned by joint family which were 


received at the time of separation under a decree 
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passed in a partition suit. The claim of the 
defendants in the written statement was that the 
property in question had been purchased from 
the private funds of defendant No. 1 and her son 
defendant No. 4. In this decision too, it was 
reiterated that when it is proved or admitted that 
a family possessed sufficient nucleus with the aid 
of which the member might have made the 
acquisition, the law raises a presumptio it 
is a joint family property and the onus\is shifted 
to the individual member to e ish’ that the 
property was acquired by him pvithGut the aid of 
the said nucleus. After Oy this settled 
propositions, it was ob NJ if a property is 


acquired in the n a karanvan, there is a 


strong presum hat it is a tarwad (joint 
Hindu fa ~~ and the presumption 
must > unless and until it is rebutted by 
acc tp evidence. This Court did not hold that 


i roperty is acquired in the name of karta, the 


law as to presumption or shifting of onus would 
be different. The question of presumption would 
depend upon the facts established in each case. 
In the present case, no evidence of nucleus 
having been led, onus remained on the 


respondents and, therefore, there could be no 
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question of presumption about the property being 


joint family property. 


THE IMPORTANT THING TO CONSIDER IS 
THE INCOME WHICH THE NUCLEUS YIELDS. 


In Srinivas Krishnarao Kango v. Narayan Devji 
Kango & Ors. [AIR 1954 SC 379], the contegtion 
that was urged on behalf of the appellant at 
the burden was wrongly cast on the plaintiff of 
proving that the acquisition of t ties were 
made with the aid of joint funds, the 

Ore admittedly 


argument being that as 
possessed the eal lands of the extent 


of 56 acres, it e presumed that the 


acquisitions wer e with the aid of joint family 
funds an Ve ore, the burden lay on the 
sefendar claimed that they were self- 
acquiréd acquisitions to establish that they were 

e without the aid of joint family funds and 
that the evidence adduced by them fell far short 
of it and that the presumption in favour of the 
plaintiff stood unrebutted. It was noticed by this 
Court that on the question of the nucleus, the 
only properties which were proved to belong to the 


joint family were the Watan lands of the extent of 


about 56 acres bearing an annual assessment of 
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Rs.49/-. There was no_ satisfactory evidence 
about the income which these lands were yielding 
at the material time. Under these circumstances, 
noticing with approval the aforesaid Privy Council 
decision, it was held that whether the evidence 
adduced by the plaintiff was sufficient to shift the 
burden which initially rested on him to establish 
that there was adequate nucleus out of whieh the 


acquisition could have made is one ct 


depending on the nature and "NY of the 


nucleus. The important thing O ider is the 


income which the nucleus "OF 
the occupation of the m o 


building in 
f a family and 
yielding no income could nof be a nucleus out of 
which acquisitions e made, even though it 
might be of oy value. On the other 
hand, a ing business in which the capital 
invested i paratively small might conceivably 


(ae income which may well form 


thefouindation of the subsequent acquisitions. 


ONLY AFTER POSSESSION OF ADEQUATE 
NUCLEUS IS SHOWN THAT THE ONUS SHIFTS 


In Mudi Gowda Gowdappa Sankh v. Ram 
Chandra Ravagowda Sankh [(1969) 1 SCC 386], 


noticing the observations of Sir John Beaumont 
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in Appalaswami's case (supra), it was reiterated 
that the burden of proving that any particular 
property is joint family property in the first 
instance is upon the person who claims it to be 
so. But if the possession of a nucleus of the joint 
family property is either admitted or proved, any 
acquisition made by a member of the joint family 
is presumed to be joint family property. This is, 
however, subject to the limitation that t 
family property must be such as with 4ts aid the 
property in question could have Sea It 
nucleus is shown, that t shifts on to the 


person who claims _the “property as_ self- 


acquisition to aN, ly make out that the 


property was ac without any aid from the 
family es ; e are unable to accept the 
contentio arned counsel for the respondents 
that t Nosa later observations have been 

e Without reasons or that the Privy Council's 
decision does not hold so. The observation that 
only after possession of adequate nucleus is 
shown that the onus shifts also get support from 
Srinivas Krishnarao Kango's case (supra) where, 


while considering the question of shifting of 


burden, it has been held that the important thing 
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to consider is the income which the nucleus 


yields. 


WHEN THERE IS SUFFICIENT NUCLEUS TO 
MAKE ACQUISITIONS - THEN PRESUMPTION 
RAISES THAT PROPERTIES IN THE NAME OF 
MANAGER IS JOINT FAMILY PROPERTY 


In Baikuntha Nath Paramanik (dead is 
L.Rs. & Heirs v. Sashi Bhusan Pramanik (dead) 
by his L.Rs. & Ors. [(1973) 2 
again held that when a joint f: 


in possession of meen? 


impugned acquisitions os Ve arises 


that the acquisitiong® ing in the names of the 


person who reg management of the family 
a 


properties oji 


IDENCE OF NUCLEUS HAVING BEEN 
L NUS REMAINED - THERE COULD BE NO 
QUESTION OF PRESUMPTION ABOUT THE 
PROPERTY BEING JOINT FAMILY PROPERTY 


cquisitions. 


In Achuthan Nair v. Chinnammu Amma & Ors. 
[AIR 1966 SC 411], it was noticed that there were 
number of properties owned by joint family which 


were received at the time of separation under a 
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decree passed in a partition suit. The claim of the 
defendants in the written statement was that the 
property in question had been purchased from 
the private funds of defendant No.1 and her son 
defendant No.4. In this decision too, it was 
reiterated that when it is proved or admitted that 
a family possessed sufficient nucleus with the aid 
of which the member might have made the 
acquisition, the law raises a presumptio it 
is a joint family property and the onusyis shifted 
to the individual member to e ish’ that the 
property was acquired by him pvithGut the aid of 
the said nucleus. After Oy this settled 
propositions, it was ob ND a if a property is 


acquired in the n a karanvan, there is a 


strong presum hat it is a tarwad (joint 
Hindu fa ~~ and the presumption 
must > unless and until it is rebutted by 
acc tp evidence. This Court did not hold that 


i roperty is acquired in the name of karta, the 


law as to presumption or shifting of onus would 
be different. The question of presumption would 
depend upon the facts established in each case. 
In the present case, no evidence of nucleus 
having been led, onus remained on the 


respondents and, therefore, there could be no 
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question of presumption about the property being 


joint family property. 


NUCLEUS WAS NOT SUFFICIENT TO 
DISCHARGE THE INITIAL BURDEN WHICH 
LAY ON THE PLAINTIFF 


The Supreme Court referred to the decision ef the 
Privy Council in Appala-swami's ca h 
approval, in Srinivas Krishnarao ngo v. 
Narayan Devji Kango, 1954 AI Noss SCR 
1 Supreme Court held tha NJ, the joint 

Or acres, there 


family owned lands of the OQ 
was no satisfactory evidence about the income 


which those lands aain at the material 
period, when pi property was acquired. 
At page 3 t upreme Court observed that 
ee. acquired the disputed properties) 


wa aksildar and that though there was no 


pFre€ise evidence as to what salary he was 
drawing, it could not have been negligible, "and 
salary is the least of the income which Tahsildars 
generally make". ... It is well-settled that proof of 
the existence of a Hindu joint family does not lead 
to the presumption that property held by any 
member of the family is joint and the burden rests 


upon any one asserting that any item of property 
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was joint to establish the fact. But where it is 
established that the family possessed some joint 
property which from its nature and relative value 
may have formed the nucleus from which the 
property in question may have been acquired the 
burden shifts to the party alleging self-acquisition 
to establish affirmatively that the property was 
acquired without. the aid of the joint family 
property. Held, that on the facts the nuc 

not sufficient to discharge the initi 

which lay on the plaintiff of 

acquisitions were made with t 


properties. Held, further, en if the burden 


shifted on the nab of establishing self 


acquisitions that AN en discharged by proof 


and the ancest nds were intact and the 
income deri erefrom must have been utilized 
for the m ance of the members of the family. 
While ait not unusual for a family to hold 
preferties for generations without a title deed, an 
acquisition by a member would ordinarily be 
evidenced by a deed. When, therefore, a property 
is found to have been in the possession of a family 
from time immemorial, it is not unreasonable to 
presume that it is ancestral and to throw the 
burden on the party pleading self-acquisition to 


establish it. 
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SUFFICIENCY OF NUCLEUS CAPABLE OF 
YIELDING INCOME - NO PRESUMPTION CAN 
BE DRAWN 

Krishna Gowda v. Ningegowda. ILR 1987 KAR 
2883 At para 7, the Bench observed : "Of course 
in the case of acquisition by a junior member of a 
joint family in fact that the joint family possessed 
considerable nucleus capable of yieldin e 


sufficient to enable acquisition of KOY is not 


by itself sufficient to hold ©, ition by a 


junior member of such joint fa with the aid 
of the joint family and t mption to that 
effect cannot also be drawn? It shall have to be 
proved either by showifg that it was acquired by 
the joint family or by proving that such 
junior me r s in charge or management of 
the joint y property or business, though not 
the ket of the family, capable of yielding 
i so as to enable him to purchase the 
property. In the latter case, if such junior member 
was not able to show that he had independent 
source of income or the consideration to the 
acquisition of the property had flown from the 
particular source not connected with joint family 
property, a presumption shall have to be drawn 


that such acquisition of property was with the aid 
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of joint family funds inasmuch as in such a case 
the junior member being in possession and 
management of the joint family property or 


business, his position be akin to that of kartha." 


INITIAL BURDEN IS ON PLAINTIFF TO PROVE 
EXISTENCE OF JOINT FAMILY AND JOINT 


NUCLEUS:- > 


Dandappa Rudrappa Hampali <> .. VS 
3 


Renukappa Alias Revanappa Kant 
148, ILR 1993 KAR 1182, 1 KarLJ 138 


All properties inherited b Hindu from his 


father, is 'ancestr perty'. A person may 


father, father's father 2 father's paternal grand 


possess ancestr, perty as well as his self 
acquired y; it is permissible for a 
coparcen blend his self acquired property 


wit GNI the ancestral or joint family property. 
AI acquired with the aid of the joint family 
property also becomes joint family property. The 
person acquiring a property if has command over 
sufficient joint family property, with the aid of 
which the new property could be acquired, there 
is a presumption that the acquired property 
belongs to the joint family. In such a case the 


acquieser has to show that his acquisition was 
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without the aid of any joint family assets. 
However the initial burden is on the person who 
asserts, that the newly acquired asset is of the 
joint family to prove, that the acquieser had 
command over sufficient joint family assets with 
the aid of which he could have acquired the new 


asset. 


MEMBER WHO ACQUIRED NEW T 
SHOULD BE IN A POSITION nS UCH 


JOINT NUCLEUS `O 
> And vs 


Dandappa Rudrappa sie 
Renukappa Alias Revanappa AIR 1993 Kant 


148, ILR 1993 KA O 1993 (1) KarLJ 138 


Therefore the i urden is to establish the 
existence oe family property, capable of 
being nO eus from which new property or 
asset ebu have been acquired; it is not sufficient 
L that the joint family possessed some 
assets; it is necessary to prove that the assets of 
the joint family may have formed the nucleus 
from which the disputed assets may have been 
acquired. Whether joint family assets could have 
formed the nucleus, again, depends upon their 


nature and relative value. Existence of such joint 


family property which could have formed the 
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nucleus for the acquisition of new assets, by itself 
would not lead that the new assets acquired by 
any member of the family would be joint family 
property, because, such a member may not have 
control or command over the joint family assets. 
The idea is that the member who acquired the 
new assets may have utilised the joint family 
assets to acquire further assets; this is possible 
only if the said member was in a position e 


the joint family asset to acquire DRO 2i or 


assets. O 
OY roen IS ON 


IF THERE IS JOINT "A9 
HIM TO SHOW IT IS NOT ACQUIRED OUT OF 


JOINT FUNDS K 


Dandappa — Hampali And ... vs 
Renukapf@)p ias Revanappa AIR 1993 Kant 


14 R993 KAR 1182, 1993 (1) KarLJ 138 


I eJcase of the manager of the joint family or 
any other member who was in management of the 
family affairs or in possession of sufficient joint 
family assets, it is likely that the joint family 
property or part thereof, formed the nucleus from 
which he acquired other assets and in such a 
case, burden will be on him to prove that the 


acquisition by him was without the aid of the joint 
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family property. ............... The initial burden to 
prove the existence of sufficient family property 
which could form a nucleus for other acquisition 
or for the business carried on by the brothers, is 


on the plaintiff. 
EXISTENCE OF SUFFICIENT NUCLEUS SHALL 
BE PROVED BY DIRECT EVIDENCE S 


CLEAR UNEQUIVOCAL AND CLINCHIN 


Dandappa Rudrappa Hampali y> .. VS 


Renukappa Alias Revanapp 1993 Kant 


148, ILR 1993 KAR 11 (1) KarLJ 138 
Existence of sufficient OY asset so as to form 


a nucleus for oS isition is a question of 


fact. Such a fact e proved by direct evidence 
should be arẹ unequivocal and clinching, as 
otherwise( ete is every danger of the self 
acquisitions of a person being lost to another who 
clai a share in it, based on the past prosperity 


of the family". 


IT IS ONLY AFTER THE POSSESSION OF AN 
ADEQUATE NUCLEUS IS SHOWN, THAT THE 
ONUS SHIFTS ON TO THE PERSON WHO 
CLAIMS THE PROPERTY AS SELF- 
ACQUISITION TO AFFIRMATIVELY MAKE OUT 
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THAT THE PROPERTY WAS ACQUIRED 
WITHOUT ANY AID FROM THE FAMILY 
ESTATE 


The Apex Court in the case of Mudigowda 
Gowdappa Sankh v. Ramachandra Revagowda 
Sankh 1969 AIR 1076, 1969 SCR (3) 245 held 
thus : "The case of the appellants was that ¢hese 
lands were self-acquisition of Goudappa; e 


respondents contended that they re joint 


family properties. The law on thi ct of the 


case is well settled. Of a here is no 
m 


presumption that a Hind erely because 
it is joint, possesse y Joint property. The 


burden of proving t eG particular property is 
joint family oy is, therefore, in the first 


instance e person who claims it as 
coparcęn roperty. But if the possession of a 
nucle the joint family properly is either 

tted or proved, any acquisition made by a 
member of the joint family is presumed to be joint 
family property. This is however subject to the 
limitation that the joint family property must be 
such as with its aid the property in question could 
have been acquired. It is only after the possession 


of an adequate nucleus is shown, that the onus 


shifts on to the person who claims the property 
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as self-acquisition to affirmatively make out that 
the property was acquired without any aid from 
the family estate. In Appalaswamy v. 
Suryanarayanamurti, ILR (1948) Mad 440 : (AIR 
1947 PC 189) Sri John Beaumont observed as 
follows : 'The Hindu law upon this aspect of the 
case is well settled. Proof of the existence of a joint 
family does not lead to the presumptiongthat 
property held by any member of the is 
joint, and the burden rests upof&\ anyone 
asserting that any item of proper, joint to 
establish the fact. But where itg blished that 
the family possessed so itt property which 
from its nature and relative value may have 
formed the nucleu which the property in 


question may vO een acquired, the burden 
y 


shifts to alleging self-acquisition to 


establish matively that the property was 


ac ing without the aid of the joint family 


A BUILDING IN THE OCCUPATION OF THE 
MEMBERS OF A FAMILY AND YIELDING NO 
INCOME CANNOT BE CONSIDERED AS A 
NUCLEUS OUT OF WHICH ACQUISITIONS 
COULD HAVE BEEN MADE 
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THE HON'BLE MR. JUSTICE AJIT J.GUNJAL 
AND THE HON'BLE MRS. JUSTICE B.V. 
NAGARATHNA of Karnataka High Court in the 
case of K T Venkatappa vs K N Krishnappa 
Decided on 27 September, 2012 

It is settled law that the proof of existence of a 
Joint Family does not lead to the presumption 
that it possesses joint family property. The 
property held by a member of a Join ly 


cannot be presumed to be a Joi Family 
Property. In a Joint family, if ap S 
it is a Joint Family proper XY burden of 
proving that it is so, r Zai party who 


asserts it. However, i € case where it is 


ims that 


established that the O Family possesses some 
joint family prop , which from its nature and 
relative va NGPvears to be joint family property, 
the me NS arises that it is a joint family 
prope d the burden shifts on the defendants 
alleging that the property was acquired without 
the aid of the Joint family. The legal position 
would be that the joint and undivided family is 
the normal condition of Hindu society. An 
undivided . family is not only joint in estate but 
also in food and worship. The existence of joint 


estate is not an essential requisite to constitute a 


joint family and a family which does not own any 
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property may nevertheless be joint. The 
presumption of union is the general presumption 
in the case of father and sons. The strength of 
presumption necessarily varies in every case. But 
the presumption is strong in the case of brothers. 
This is also well settled that where on the date of 
the acquisition of a particular property, the Joint 
Family had nucleus for acquiring the prop in 
the name of any member of the Joint y, 


should be presumed and was to KS: part of 
the joint Family property unless 5 n to the 


contrary. It is more so in the iy a kartha of 
the Joint Family provine e acquired with 


the independent funds without aid of the joint 
family funds. An i nt ingredient, which is 
required to be ap 
nucleus fi : Once the evidence 


adduced e plaintiff is sufficient to shift the 


ered is the income of the 


burde hich initially rested on them of 
e lishing that there was adequate nucleus out 
of which the acquisitions could have been made 
is one of fact depending on the nature and the 
extent of the nucleus. The important thing to 
consider is the income, which the nucleus yields. 
A building in the occupation of the members of a 
family and yielding no income cannot be 


considered as a nucleus out of which acquisitions 
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could have been made even though it might be of 
considerable value. On the other hand, a running 
business in which the capital invested is 
comparatively small might conceivably produce 
substantial income, which might form the 
foundation of the subsequent acquisitions. These 
are not abstract questions of law, but questions 


of fact to be determined on the evidence im the 


case. Where the finding of the Courts is e 
income from the ancestral lands ęąwas not 
sufficient enough for the mai SS of the 
members and the houses G are 

(a who 


substantial, burden is D 
alleges the houses to have Been acquired out of 


the Joint Family Fu establish it. ........... To 
render the prop joint, the plaintiff must prove 
that the fart s possessed of some property, 
out of w income, other property could have 
bee Wired or from which the presumption 
c e drawn that all the property possessed by 
the family is joint family property, or that it was 
purchased from the Joint Family funds such as 
the proceeds of sale of ancestral property, or by 
joint labour. None of these alternatives is a matter 
of legal presumption. It can only be brought to 
cognizance of a Court in the same way as any 


other fact, namely, by evidence. There is at times 
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un-discriminated use of the expression 
‘presumption’ in the context. It is to be 
understood to indicate those presumptions of 
fact, which may be said to arise in considering 
whether the burden of proof has or has not been 
discharged by a party. It is not as if there is any 
general rule for all cases. .... Where it is 


established or admitted that the family possessed 


some joint property which, from its na d 
relative value may have formed the N from 


which the property in meee’) ve been 
acquired, the presumption tor t it was joint 
s to the party 


property and the sO 
alleging self acquisiti o establish affirmatively, 


on 
that the property w Orica without the aid of 
the joint family. ver, no such presumption 
would arise$ nucleus is such that with its 
help, the erty claimed to be joint could not 
hav ee acquired.... Having regard to the 
priafciples laid down as to the concept of Joint 
Family Property, the nucleus and the acquisition 
of the properties, one is required to examine 
whether the suit schedule properties are the Joint 
Family properties or at least some of the 
properties are the _ self-acquisitions of the 


defendant. 


A gift to legal fraternity - Sridhara Babu N Advocate 





1055 


HOW BURDEN OF PROOF SHIFTS IN CASE 
JOINT NUCLEUS IS PROVED 


The Apex court in the case of Srinivas 
Krishnarao Kango V/S Narayan Devji Kango 
reported in AIR 1954 SC 379 has observed 
thus: "Proof of existence of a Hindu Joint Family 
does not lead to the presumption that property 
held by any member of the family is joint e 


burden rests upon any one assertingathat any 


item of property was joint to e ish’ the fact. 
But where it is establishe the family 
possessed some joint p coy 

nature and relative oe y have formed the 


hich from its 
nucleus from whic roperty in question may 


have been acqui e burden shifts to the party 
alleging se NENition to establish affirmatively 
that the or was acquired without the aid of 
the joie mily property." 


IT HAS TO BE ESTABLISHED BY THE 
PROPOUNDER THAT A NUCLEUS OF JOINT 
HINDU FAMILY INCOME WAS AVAILABLE AND 
THAT THE SAID PROPERTY HAD BEEN 
PURCHASED FROM THE SAID NUCLEUS 
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The decision reported in AIR 2004 SC 1619 (PS 
SAIRAM AND ANOTHER Vs. P S RAMA RAO 
PISEY AND OTHERS) is in relation to the joint 
family business. In the decision reported in AIR 
2007 SC 1808 (MAKHAN SINGH (D) BY L.RS. Vs. 
KULWANT SINGH), it has been held that there 
was no presumption that the property owned by 
the members of the Joint Hindu Family co be 


a fortiori be deemed to be of the same c 


Family income was available 


property had been pa from the said 
nucleus and that the A n to prove such a 


situation lay on t y, who so asserted it 
where the suit Nr had been purchased by 
the father js income as an employee of the 
Railways N was therefore his self-acquired 
pro ey ch a property falling to his sons by 
sůefeşsion could not be said to be the property of 


the Joint Hindu Family. 


JOINT NUCLEUS GENERATING SUFFICIENT 
INCOME AND SAVINGS TO BE PROVED 

THE HON'BLE MR.JUSTICE AJIT J GUNJAL of 
Karnataka High Court in the case of Smt. 


Revamma vs Sri Basha Saab Decided on 12 
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December, 2007 Indeed there is always a 
presumption that the Joint Family continues to 
be Joint. The normal state of every Hindu Family 
is Joint. Presumably, every Hindu family is joint 
in food, worship and estate. In the absence of 
proof of division of a Joint Hindu Family the 
presumption is. until the contrary is proved, the 
family continues to be joint But however, it igalso 


to be noticed that there is no presumpti a 


family, because it is joint, NY, joint 


property or any property. "QO 
y particular 


suit for 
partition, the one who claims 


item of the properly is joi y property, and 


would assert that One erty is joint family 


property, the burde d rest on him to prove 
that it is. a Joi ily. To render the property 
joint, the plaintiff must prove that the Family was 
possesge me property with the income from 
whichgith® property could have been acquired or 
fi ich the presumption could he drawn that 
all the property possessed by the family is Joint 
Family property. Where it is established or 
admitted that the family possessed some joint 
property which from its nature and relative value 
may have formed the nucleus from which the 
property in question may have been acquired, the 


presumption arises that it was joint property and 
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the burden shifts to the party alleging self 
acquisition to establish affirmative that the 
property was acquired without the aid of the joint 
family. However, no such presumption would 
arise if the nucleus is such that with its help the 
property claimed to be joint could not have been 
acquired. In order to give rise to the presumption 
the nucleus must be such that with its hekp the 
property claimed to be joint could ha n 
acquired. Whether the evidence addtced by a 
party is sufficient to shift th SS which 
initially rested on him to estab ~. there was 
adequate nucleus out of he acquisitions 


could have been made à one*of fact depending on 


of the nucleus. An 


the nature and < 
important vA, or consideration is the 
e 


nucleus yielded. A family 


income, wti 
house ån occupation of the members and 
yiel ing 3 income could not be a nucleus out of 

i cquisitions could be made, even though it 
might be of considerable value. ... 10. On the 
other hand, a running business in which the 
capital invested is comparatively small might 
conceivably produce substantial income, which 
may There are no abstract question of law but 
question of fact to be determined on the evidence 


in the case. The wide proposition that once the 
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ancestral nucleus is proved or admitted, the onus 
on the member to prove that fee properly acquired 
was his self-acquisition cannot be accepted as 
correct. The existence of some nucleus is not the 
sole criterion to impress the subsequent 
acquisitions with family character. What is 


required to be shown is that the family had asa 
result of the nucleus sufficient surplus ingome 
from which the subsequent acquisitions see 
made. © 


WHERE THE FATHER INH NOTHING 
AND THERE WAS © UCLEUS OF 
ANCESTRAL PROPERTY 


The Privy comp case of Peary Lal (AIR 


1948 PC à )Ngeld where the father inherited 


here was no nucleus of ancestral 


nothing 


pro erly, a joint family consisting father and 
som¥ the onus on the son to show that he was 
associated in the business started by the father's 
initiative and carried on mainly or wholly under 
the father's direction, in such a manner as to 
raise a reasonable inference that the father 
intended to make and did make the business a 
joint family business. This onus is heavy where 


there is no ancestral property. 
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WHEN THERE IS SUFFICIENT NUCLEUS - 
PRESUMPTION OF JOINT FAMILY PROPERTY 
CAN BE RAISED 


In Mallappa Girirnalappa Betgeri v. R. 
Yellappagouda Patil, AIR 1959 SC 906, the 
Supreme Court, in the light of the undisputed fact 
that certain properties belong to the joi ly 


and having restrained itself from interfering with 


the finding of sufficiency of nuc orded by 
the civil court, held Oe e arose a 
a 


presumption that the ee cquired by the 
manager, as Kartha, joint family properties. 


O 
ONLY AFTER POSSESSION OF AN 


ADEQUAT. EUS IS SHOWN, THAT THE 
ONUS ,S ON TO THE PERSON WHO 


CL. Mg THE PROPERTY AS SELF- 
A SITION 


The Apex Court in the case of Mudigowda 
Gowdappa Sankh v. Ramachandra Revagowda 
Sankh 1969 AIR 1076, 1969 SCR (3) 245 held 
thus : "The case of the appellants was that these 
lands were self-acquisition of Goudappa, but the 


respondents contended that they were joint 
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family properties. The law on this aspect of the 
case is well settled. Of course there is no 
presumption that a Hindu family merely because 
it is joint, possesses any joint property. The 
burden of proving that any particular property is 
joint family property, is, therefore, in the first 
instance upon the person who claims it as 
coparcenery property. But if the possessiomof a 
nucleus of the joint family properly i er 
admitted or proved, any acquisition de by a 
member of the joint family is pee) S.. joint 
family property. This is howe ND iect to the 
limitation that the joint fe operty must be 
such as with its aid the property in question could 
have been acquired, O 

of an adequate S 


nly after the possession 


s is shown, that the onus 


as self-ac 
the py was acquired without any aid from 
Ais estate. In  Appalaswamy v. 
Suryanarayanamurti, ILR (1948) Mad 440 : (AIR 
1947 PC 189) Sri John Beaumont observed as 


ition to affirmatively make out that 


shifts on é eYperson who claims the property 


follows : 'The Hindu law upon this aspect of the 
case is well settled. Proof of the existence of a joint 
family does not lead to the presumption that 
property held by any member of the family is 


joint, and the burden rests upon anyone 
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asserting that any item of property was joint to 
establish the fact. But where it is established that 
the family possessed some joint property which 
from its nature and relative value may have 
formed the nucleus from which the property in 
question may have been acquired, the burden 


shifts to the party alleging self-acquisition to 
establish affirmatively that the propertyqwas 
acquired without the aid of the te 


property." © 


THERE IS NO PRESUM OF JOINT 
FAMILY UNLESS JOINT G S PROVED 


In the case of aheb Chamdgade v. 
Devendra Cha e and Ors., (2007) 1 SCC 

a E what emerges 
is that h re}i no presumption of a joint Hindu 
familyibu®on the evidence if it is established that 
t roperty was joint Hindu family and the other 
properties were acquired out of that nucleus, if 
the initial burden is discharged by the person 
who claims joint Hindu family, then the burden 
shifts to the party alleging self-acquisition to 
establish affirmatively that property was acquired 
without the aid of the joint family property by 


cogent and necessary evidence.” 
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A BUILDING IN OCCUPATION OF THE FAMILY 
MEMBERS YIELDED NO INCOME - IT COULD 
NOT FORM A NUCLEUS 


In the earliest case of Srinivas Krishnarao 
Kango vs. Narayan Devji Kango & ors., AIR 
1954 SC 379, the extent of income the 
property which formed the nucleus yie or 
acquisition of further properties caffe to be 
considered. In that case, a buildi N 
of the family members aiaeag dome It was 
€ 


held that it could not PNO us out of which 
m 


cupation 


the acquisition could e even though the 
building had cons e value. On the other 


y 
hand, a runnin ness in which capital was 


invested, comparatively smaller, might 
produce s antial income which could form the 
foundation for subsequent acquisitions. Hence it 

d that such a question could be a question 
of fact to be determined on the evidence in the 
case. Since the burden lays upon the Plaintiff to 
show that the property claimed by the Plaintiff 
was joint property, the nucleus from which a 
further property could have been acquired has to 
be shown initially by the Plaintiff after which the 
onus would shift to the party alleging self 
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acquisition to establish affirmatively that the 
property was acquired without the aid of joint 
family property. The Plaintiff would, therefore, 
have to show that the nucleus of the joint family 
property assisted the Defendant in acquisition of 


the properties claimed by the Plaintiff. 


WHERE HELD TO BE MORE 
SUFFICIENT TO FORM A NUCLEUS F E 
PURCHASE OF THE PROPERWES AT 
DIFFERENT DATES Y 


In the case of Mudi Gowd appa Sankh vs. 
1076 on the questi fact, it was held that 


there was sn nucleus of joint family 
properties m i 


Ram Chandra Ravago ot nkh, AIR 1969 SC 


ich later acquisitions could 
have bee e. The ancestral lands in that case 
yielded.armincome of Rs.143/-. One of these lands 

gayat land. The income from that land was 
assessed at Rs.5,000/- to Rs.6,000/- before the 
first world war. The family was stated to have 
8/12 bullocks for the purpose of cultivation and 
most of the lands were cultivated personally by 
the family members. In the earlier years further 
lands were acquired. Income was, therefore, held 


to be more than sufficient to form a nucleus for 
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the purchase of the properties at different dates. 
Consequently, the onus, which initially was upon 
the Plaintiff, was held to be discharged and the 
onus shifted upon the Defendants to show that 


the properties were self acquisitions. 


WHEN THERE IS NO EVIDENCE OF INCOME 
GENERATED FROM THE PROPERTY AND ITS 
VALUE - BURDEN NOT SHIFTED 


In the case of D.S. Lakshmai D vs. L. 
Balasubramanyam & anr., A 3 SC 3800 
the Plaintiff as one of the anches of a joint 
family claimed 1/3r D each upon the 
premise that the di d properties were joint 


Hindu family fu he Court was called upon 


were self 


ired properties of the Defendant or 


to oan ether the disputed properties 


joi property. There was no evidence of 
i generated from that property or value of 
the ancestral property. No separate income to 
acquire the property was shown. It was not shown 
that the joint family property yielded any income 
to show that a nucleus was available for further 
purchase. The share which the father of the 
parties took under an earlier partition was shown 


to be the nucleus from which all his further 
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acquisitions sprang. It was held that where it was 
established that the family possessed some joint 
property which formed its nucleus from which the 
property in question may have been acquired, the 
burden shifted on the party alleging self 
acquisition to establish the fact that the property 
was acquired without the aid of joint family 


property affirmatively. 


CONSIDERATION WAS PAID FR JOINT 
EARNINGS FROM THE CU ON OF 
LANDS HELD BY THE en OY IES JOINT 
FAMILY PROPERTY O 


In the case of State . & anr. vs. T. Yadagiri 
Reddy & ors., 009 (1) SC 104, upon 


the origin d holder had agreed to alienate the 


e e @arlier cases, it was observed that 


lan an agreement for sale. The ancestral 
l of 9/10 acre was being cultivated by himself. 
Further land was purchased by him. The 
consideration was paid from joint earnings of 
himself and his sons from the cultivation of lands 
held by the joint families. It was held that the 
nucleus of the joint family was shown and the 
income therefrom was accounted for purchase of 


further lands which was then partitioned. 
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Consequently, it was observed thus:- There is a 
case to believe that the declarant was having 
ancestral lands and out of the income of these 
lands, he purchased the lands from Shri Khaja 
Shakhir Hussain etc. in the year 1956 and, 
therefore, these lands also form part and parcel 


of joint family properties in which his five major 
sons will have equal notional share and the share 
of the declarant will be 1/6th. 

THE INITIAL BURDEN TO ry THE 


EXISTENCE OF SUFFI FAMILY 
PROPERTY WHICH vw M A NUCLEUS 
ITI 


FOR OTHER ACQUI OR FOR THE 
BUSINESS CARRI BY THE BROTHERS, 


IS ON THE PLA 


Dandapp drappa Hampali and Others v 
Re Kap and Others, AIR 1993 Kant 148, 
I 93 KAR 1182, 1993 (1) KarLJ 138 
wherein it has been held as under: "The initial 
burden is to establish the existence of some joint 
family property, capable of being the nucleus 
from which new property or asset could have been 
acquired; it is not sufficient to show that the joint 
family possessed some assets; it is necessary to 


prove that the assets of the joint family may have 
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formed the nucleus from which the disputed 
assets, may have been acquired. Whether joint 
family assets could have formed the nucleus, 
again, depends upon their nature and relative 
value. Existence of such joint family property 
which could have formed the nucleus for the 
acquisition of new assets, by itself would not lead 
that the new assets acquired by any member of 
the family would be joint family ; 
because, such a member may not have control or 
command over the joint family ags o: 
that the member who wee 


mily assets to 


e idea is 


new assets 


may have utilised the 
acquire further assets “Bin 18 possible only if the 


said member was i ition to utilise the joint 


family asset to af Se asset or assets. In 


the case À Or of the joint family or any 


other me who was in management of the 
fami irs or in possession of sufficient joint 
fi yy assets, it is likely that the joint family 
property or part thereof formed the nucleus from 
which he acquired other assets and in such a 
case burden will be on him to prove that the 
acquisition by him was without the aid of the joint 
family property. Ordinary presumption is that the 


eldest member "of the family is its manager; this 


presumption has to be rebutted by cogent 
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evidence, to be adduced by the person who 
asserts that the family was being managed by a 
junior member. The initial burden to prove the 
existence of sufficient family property which 
could form a nucleus for other acquisition or for 
the business carried on by the brothers, is on the 
plaintiff. Existence of sufficient family asset so as 
to form a nucleus for further acquisitiongis a 
question of fact. Such a fact can be p y 
direct evidence or circumstantial ęevidence. 
However, circumstantial evid Poa be 
clear, unequivocal and clinc Q otherwise, 
there is every danger of t o asen ofa 
person being lost to a “ie who claims a share 


in it, based on the osperity of the family". 


THERE FFICIENT NUCLEUS - THEY 
HA p(o SHOW THAT THEY HAD 
I NDENT INCOME 


Krishna Gowda v. Ningegowda . ILR 1987 KAR 
2883 At para 7, the Bench observed :"Of course 


a JUNIOR MEMBERS - WHEN 


in the case of acquisition by a junior member of a 
joint family in fact that the joint family possessed 
considerable nucleus capable of yielding income 


sufficient to enable acquisition of property is not 
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by itself sufficient to hold that acquisition by a 
junior member of such joint family is with the aid 
of the joint family and the presumption to that 
effect cannot also be drawn. It shall have to be 
proved either by showing that it was acquired by 
the joint family funds or by proving that such 
junior member was in charge or management of 
the joint family property or business, though not 
the kartha of the family, capable of g 


income so as to enable him to purehase the 
property. In the latter case, if “REY member 


was not able to show that OP independent 
source of income or "O deration to the 
acquisition of the "Oh. ad flown from the 


particular source KS nected with joint family 
property, a pres 
that such Nen of property was with the aid 


of joint,fa unds inasmuch as in such a case 


on shall have to be drawn 


the_jwhiot member being in possession and 
agement of the joint family properly or 
business, his position will be akin to that of 


kartha." 


THOUGH THE JOINT FAMILY OWNED LANDS 
OF THE EXTENT OF 56 ACRES, THERE WAS 
NO SATISFACTORY EVIDENCE ABOUT THE 
INCOME WHICH THOSE LANDS ARE YIELDING 
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AT THE MATERIAL PERIOD, WHEN THE 
DISPUTED PROPERTY WAS ACQUIRED 


The Supreme Court referred to the decision of the 
Privy Council in Appala-swami's case, with 
approval, in Srinivas Krishnarao Kango v. 
Narayan Devji Kango, AIR 1954 SC 379. 
Supreme Court held that though the joint family 


owned lands of the extent of 56 acres, t s 


no satisfactory evidence about the ~~ which 
those lands are yielding at RY val period, 
when the disputed property S 


” the Supreme urther observed 
that “Siddopant (who acquired the disputed 


acquired. 


properties) was a T r and that though there 
was no precise e e as to what salary he was 


drawing, i not have been negligible, "and 
salary is Ou of the income which Tahsildars 
gener ake". As to the proof of facts, Supreme 
Cewft) further observed that :"Whether the 
evidence adduced by the plaintiff was sufficient to 
shift the burden which initially rested on him of 
establishing that there was adequate nucleus out 
of which the acquisitions could have been made 
is one of fact depending on the nature and the 


extent of the nucleus. The important thing to 


consider is the income which the nucleus yields. 
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A building in the occupation of the members of a 
family and yielding no income could not be a 
nucleus out of which acquisitions could be made, 
even though it might be of considerable value. On 
the other hand, a running business in which the 
capital invested is comparatively small might 
conceivably produce substantial income when 
may well form the foundation of the subsequent 


acquisitions. These are not abstract que of 


law, but question of fact to be ey on the 


evidence in the case." Ne) 


POSSESSION AND USE T NUCLEUS 


Ramappa Basappa vs. Basava: ILR 1993 
KAR 1865, M {0207/1993 - The basic 
idea is tha nefit of acquisition should go to 
the joint D 

pos esio of other joint family properties or joint 
then from which he could have acquired 


the new property, unless, he proves that the joint 


y, if it was acquired by a person in 


family property or funds were not utilised to 
acquire the new property. It is the user of the joint 
family assets (which could have formed a 
sufficient nucleus to acquire the new property), 
that makes the acquisition, the joint family 


property. If the joint family was not possessed of 
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any sufficient nucleus from which the new 
property was acquired, the acquirer of the 
property cannot be denied the benefit of 
acquisition, solely because, the acquirer 
happened to be the manager of a joint family, in 
the absence of proof as to other circumstances, 
such as, the acquirer treating the acquired 
property as of the joint family, or other members 
of the family considering it as a join ly 


property by participating in its cultivation and 


develdpment. A joint family is ly "joint 
in food, worship and en ever such a 


presumption does not RO y lead to the 
conclusion that every joint ily possesses joint 


family properties... onditions require to be 
satisfied before ing the newly acquired 
property b e Maanager as of the property of the 
joint fami \ 

the pid Pamily property out of which the property 


c ave been acquired; and (ii) apart from the 


There was sufficient nucleus of 


said joint family property, the manager had no 
other source of income... The onus shifts on the 
manager, when it is shown that he was in 
possession and charge of the joint family funds, 
which necessarily implies that, the said joint 
family funds could have formed a sufficient 


nucleus to acquire the new property.... Emphasis 
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is always on the nucleus to be formed out of joint 
family property or joint family funds, as the basis 
to lead to the presumption that the benefit of 
acquisition would be for the joint family. Burden 
is cast on the Kartha to prove that property 
acquired by him is his self-acquired property, 
when it is shown that the joint family possessed 
sufficient nucleus of which he had the cogtrol. 
Therefore, it cannot be said that in the ab of 
other circumstances, property acquiged by a 
person belongs to the joint famil ecause, 
the acquirer was the manager amily, at the 
relevant point of time. absence of any 
evidence that the family had’no sufficient assets 
or funds and simi J the evidence also is 
insufficient to ee he source of funds from 
which the 


was acquired by the then 
Manager Or joint family, Court shall have to 
exa 


Neher circumstances such as the way the 


(AS members of the family lived and treated 


the newly acquired property and whether there is 


any indication that the manager conducted 
himself in such a manner as giving an impression 
that the acquired property belonged to the family; 
the probability of other members contributing 
either labour or their earnings for the acquisition 


also has to be examined, for which purpose, 
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Court may have to find out whether other 
members were in fact earning and handing over 


their earnings or savings to the manager. 
ACQUISITION OF LEASE HOLD RIGHTS 


Ramesh Srinivasa Jannu vs. Srinivas Vittoba 
Jannu and Ors.: 2000(4)KCCR2609 MANU/KA 
/0742/2000 - Acquisition of pro or 
leasehold rights therein by a member ox even the 
eldest member of the joint fami AS, father 
or karta-No presumption tha W 
was by joint family unles Or" established 
that there existed suffici Drew with the joint 
family to enable su OD ssition on such proof 


burden would s the member claiming that 


acquisition 


the joint ff 


c 


y but with his own funds. 


ae im was without contribution by 
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CHAPTER-8 
LENDING AND RECOVERY 


DUTY OF THE CREDITOR TO ASCERTAIN 
WHETHER THE PERSON MAKING THE 
ACKNOWLEDGEMENT STILL HOLDS HIS 
REPRESENTATIVE CAPACITY AS KARTA 


Nanchand Gangaram Shetji vs a 
Mahalingappa Sadalge 1976 AIR 5, 1976 
SCR (3) 287 It is the duty o S to 
ascertain whether the per NOMAN the 
acknowledgement still h representative 
capacity as karta of the family. The law does not 
cast any duty upon embers of the family to 
inform the Oo: a general notice about the 
am 


disruption t ily. If the creditor fails to 


make an iry and satisfy himself about the 


capaci the executant to represent the family 
atetfie)time of making the acknowledgement, he 
does so at his own peril. Disruption of the joint 
family status puts an end to the representative 
capacity of the karta and any acknowledgement 
of a debt made by him after such disruption 
cannot save the creditor's claim from becoming 


time barred against the other members. 
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ANY ACKNOWLEDGEMENT MADE BY THE 
ERSTWHILE KARTA OF SUCH FAMILY 
CANNOT KEEP THE DEBT ALIVE AND EXTEND 
LIMITATION AS AGAINST ALL THE MEMBERS 


Nanchand Gangaram Shetji vs Mallappa 
Mahalingappa Sadalge 1976 AIR 835, 1976 
SCR (3) 287 The words "manager of a family for 


the time being" occurring in s. 21(3)(b e 
Limitation Act. 1908. indicate that at{\the time 
when the acknowledgement >. and 
signed, the person eee a O. it, must 
be the manager of a subsi oe Hindu family. 
If at the relevant time “i nt Hindu family, as 


such, wa existence, any 


ne e by the erstwhile karta of 
such famil Nee keep the debt alive and extend 
imitation against all the members of the 
family{hi®representative capacity as karta being 
cést€rminus with the joint status of the family. 
Disruption of the joint family status, as already 
noticed, puts an end to the representative 
capacity of the karta and any acknowledgement 
of a debt made by him after such disruption 


cannot save the creditors’ claim from becoming 


time barred against the other members. 
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AT SALE TRANSACTION ALL ADULT 
MEMBERS SHOULD BE CONSULTED 


In 1964 Supreme Court 1385 (Balmukand V. 
Kamla Wati and others) it has been held that 
"manager agreeing to sell property of joint family, 


the Court has to analyse as to whether the said 
transaction is beneficial to joint familyqand 
further, all adult members must be cose 
FATHER DEBT AND BROTH & ITS 
LIABILITY ON OTHERS UND DU LAW 


Court in the case of Qua and another 


vs. Subbuthai and S) reported in 2013 (5) 
CTC 49 verein held that a Hindu father 
can very Ae or mortgage ancestral property 
whether O le or immovable, including the 
intere his son, grand sons and great- 
g ns for the payment of his own debt, 
provided that such debt is not incurred for 
immoral or illegal purpose. In the present case, 
as mentioned above, there is no whisper in the 
plaint as to whether the father of the plaintiffs' 


resorted to immoral or illegal activities and the 


sale consideration received out of the sale made 
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in favour of the defendant was utilised for the 

purpose of indulging in any immoral activities. 
QUOTED:- In AIR 1992 Madras 203 
(Sarangapani V. K.V.Parthiban and_ others), 
wherein this Court has held that "under Hindu 
Law, in case of alienation of Hindu undivided 
family properties for payment of debts, no doubt 
the debts incurred by brother manager will stand 
on a different footing from the debts inc y 
a father manager, but only to this limited extent, 
namely, in the case of a brother, SS... the 
debts have to be for the be ~Q the family 
rr on the other 


before they are said to O 
members of the family. Iñ case of a father 


manager, even if th s are not for the benefit 


of the family, h binding on the members of 


not < 


illegality or immorality. But for 


the family INGE or re oC debts, which are 


is no other difference between the two 
O Kas 

On the basis of the decision referred to 
supra, it is easily discernible that if a transfer is 
made in respect of property of Hindu Joint Family 
by brother manager a legal necessity must be in 
existence, whereas, if a transfer is made by father 
manager, legal necessity need not be proved and 


at the same time, the said transfer is binding 
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upon other members of the joint family. 
Therefore, it is quite clear that father manager is 
having vast power of alienation of Hindu joint 
family properties. The only limitation is that the 
so- called antecedent debt should not be tainted 
with immorality or illegality. In the instant case, 
such allegation have not been made against the 
father of the plaintiff in the plaint. 

Honourable Supreme Court in th of 
(Manibhai and others vs. Hemraj a others) 
(1990) 3 Supreme Court cae 


erein it 


joint family 


was held that when the ety 
is for a legal necessity fale, & er to satisfy the 
fi 


debts contracted or even for*his personal benefit 
it is binding on mee on the basis of doctrine 
of pious WAC if the alienation is not 
avyavhari amated with immorality or illegality. 
Furtheg, ging such validity of transaction, 
eac Gksaction should be independently 
e ined. 

In 1971 Supreme Court 776 
(Raghubanchmani Prasad Narain Singh V. 
Ambica Prasad Singh (dead) by his legal 
representatives and others) the Hon'ble Apex 
Court has held that "alienation by father manager 
of joint Hindu family even without legal necessity 


is voidable and not void." 
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In (1996) 8 Supreme Court Cases 54 (Sri 
Narayan Bal and others Vs. Sridhar Sutar and 
others), the Hon'ble Apex Court has held that 
"Kartha of Hindu joint family is having unfettered 
right of alienation of joint family property and the 


same is binding upon other members." 
POWER OF KARTHA TO BORROW MONE 


Honourable Supreme Court in oe of 


(Venkatesh Dhonddev vse’) 
Kusum Dattatraya Kulkarni a 


in (19779) 1 Supreme Co s 98 wherein it 


s. Sou. 


ers) reported 


was held that the Karta,or Manager of joint Hindu 
family has implied rities to borrow money 
for family purp d such debts are binding 


on the othef\¢éo-parceners and the liability of the 


co-parce in such a case does not cease by 
sub kM partition. 


PIOUS OBLIGATION OF SONS 


Honourable Supreme Court in the case of (S.M. 
Jakati vs. S.M. Borkar) reported in 1959 SCR 
1384 = AIR 1959 SC 282 wherein it was held 
that when the sons do not challenge the liability 


of their interest in the execution of the decree 
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against the father and the Court, after 
attachment and proper notice of sale sells the 
whole estate and the auction purchaser pays for 
the whole estate, then the mere fact that the sons 
were Co nominee not brought on the record would 
not be sufficient to defeat the rights of the auction 
purchaser or put an end to the pious obligation 


of the sons. 


In BHUPATIRAJU ee ort aay AND 
OTHERS VS. NADIMPALLI PU JU AND 
ANOTHER (AIR 1963 Andhr esh 403) it 


has been laid down as : "Where a new 
business is started a a’sole surviving co- 


parcener of Mitha family the business 
becomes from it Q a family business and the 
minor me AA the family born subsequently 
are not,co ent to say that the risk and liability 
of the ew business cannot be imposed on them. 
Thetfisk and liability has been taken by the family 
and the new comers in the family must share the 
debts and the new business along with other 


assets and liability of that family." 


Hemraj alias Babu Lal and Ors. vs. Khem 
Chand and Ors. - PRIVY COUNCIL - 
MANU/PR/0053/ 1943 
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Under the Hindu law a son is under a pious 
obligation to pay his father's debts to save him 
from punishment in a future state for non- 
payment of his debts. "According to the notions of 
Smriti writers it is regarded as sinful to remain in 
debt, and a debtor's salvation is deeply imperilled 
if he dies indebted. According to Vrihaspati, a 
person who does not repay his debt 'will beeborn 


in his creditor's house' as a slave or se Or 


woman or a quadruped.' NY other 


writers a person dying in debt g 1. A duty 
is therefore cast upon every p O, discharge 
debts incurred by him": OF. father dies 
without discharging his debts, a Hindu son is 
obliged to pay his undigcharged debts and relieve 
him from his si 

Aso y this Board in Girdharee Lall 
v. Kantgo 874) L.R. 1 LA. 321, 331: "It being 
the ioGhauty of the son to pay his father's debts, 
t estral property, in which the son as the 
son of his father acquires an interest by birth, is 
liable to the father's debts." But this obligation is 
not unqualified, for the son is not bound to pay 
his father's debts if the debts are avyavaharika. 

The Smriti texts on which this qualification 
is based will be found in the learned judgment of 


Mookerjee J. in Chhakauri Mahton v. Ganga 
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Prasad (1911) I.L. R.39 C. 862. Their Lordships 
will in this judgment refer only to one text, the 
text of Usanas (ascribed also to Vyasa), the only 
text which uses the term avyavaharika (na 
vyavaharikam in the original). After enumerating 
certain specific debts, more or less in the same 
language as used by the other Smriti writers, 
Usanas adds a supplementary category of debts 
which the sons need not pay wh e 
avyavaharika. The text of Usanas ears in 
Vijnaneswara's commentary on wv. 47, of 


Yajnavalkya, which lays ey tions to the 


general rule relating to s ility to pay the 
father 's debts containe OQ 50. 

These verses follows: Ch. II., v. 50. 
"When the fathe road, or in difficulties, his 


be paid,b 
hAII., v. 47. The son shall not pay the 


son and grandson." 


debt cs y witnesses if undisputed, should 


[ rmal debts] contracted for wines, lust, 
gambling, or due on account the unpaid [portion] 
of a fine or toll or [on account of] an idle promise. 
In his commentary to this verse, Vijnaneswara 
refers to the text of Usanas which is: "A fine, the 
balance of a fine, likewise a bribe, or a toll or the 


balance of it, are not to be paid by the son, neither 
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shall he discharge a debt which is avyavaharika 
(na (not) vyavaharikam)." 

There has been much difference of opinion 
as regards the precise significance of the term 
avyavaharika. Colebrooke translates it as 
meaning "debts for a cause repugnant to good 
morals"; Mandlik renders it as "not proper," and 
Sir Dinshaw Mulla in his "Hindu Law" acgepts 
Colebrooke's translation. The term has a n 
interpreted in various judgments bycourts in 
India, but the decisions are not N The 
Bombay High Court transl O. term as 
"unusual or not sanctio law... Put into 
simple English, the texts am6unt to this: that the 
son is not to be he le for debts which the 
father ought nof, a decent and respectable 


man, to h rred. He is answerable for debts 


legitimat curred by his father: not for those 


attributa to his failings, follies or caprices": 

Khachar v. Khachar Harsur (1908) I.L.R. 
32 B. 348, 351. This decision has been 
disapproved in subsequent decisions in Bombay, 
and by other High Courts also. Mookerjee J. 
renders the term as equivalent to "not lawful, 
usual or customary" (Chhakauri Mahton v. 
Ganga Prasad (1911) I.L.R. 39 C. 862), while 


Sadasiva Iyer J. paraphrases it as "a debt which 
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is not supportable as valid by legal arguments, 
and on which no right could be established in the 
creditor's favour in a court of justice": Venugopala 
Naidu v. Ramanadhan Chetty (1912) I.L.R. 37 M. 
458, 460. Many of the interpretations given to the 
term have been collected by Patkar and Tyabji JJ. 
in Bal Rajaram Tukaram v. Maneklal 
Mansukhbhai (1931) 1. L.R. 56 B. 36. Its meaning 
has been considered in other decisions e 
Govindprasad v. Raghunathprasad I.I®R. [1939] 
B. 533; Ramasubramania v. Si Ammal 


(1925) A.I.R. (Mad.) 841). F ships do not 
il 


think that any useful ww 1 be served by 
reviewing these and the othér decisions brought 


to their notice, as ce opinion the principles 


with reference 


ch the term avyavaharika 
should be erpreted, and by which this case 
should,b ided, are sufficiently clear and do 
not coe with those decisions. They will now 
r those principles. 

If the doctrine of pious obligation is to be 
given full effect, there cannot be any doubt that a 
Hindu son should be held liable for every 
undischarged debt of his father, for nothing can 
be nobler than to obtain complete exemption for 
the father from all penalties which might follow 
from the non-discharge of his debts; but this 
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position is not maintained. That the doctrine has 
reference to the nature or character of the debt 
which creates the liability can hardly be disputed; 
this appears from the following pronouncement 
made by Knight Bruce L.J. in Hunoomanpersaud 
Panday's case (1856) 6 Moo. I.A. 393, 421: 
"Unless the debt was of such a nature that it was 
not the duty of the son to pay it, the dischagge of 
it, even though it affected ancestral estat d 
still be an act of pious duty in the sém. By the 
Hindu law, the freedom of t rom the 
obligation to discharge the s debt has 
respect to the nature of aye not to the 


nature of the estate...." 


In Girdharee KAO sani Lall L.R. 1 I.A. 


321, 331, Sir B 


Peacock quotes the above 
rule and e proceeds as follows: "It is 
necessa refore, to see what was the nature 
of oC t for the payment of which it was 
LOS, to raise money by the sale of the 
property in question. If the debt of the father had 
been contracted for an immoral purpose, the son 
might not be under any pious obligation to pay 
it...." This also makes clear the connexion 
between the nature of the debt and the liability to 
pay it. That the duty cast on the son being 


religious or moral, the character of the debt 
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should be examined from the standpoint of 
justice and morality appears to be fairly clear 
from the decisions. In this connexion regard may 
also be had to the debts mentioned in the texts 
which the son need not pay, most of which are of 
an objectionable character. It also appears to be 
clear on principle, and on authority, that 
examination of the nature or character of thadebt 
should be made with reference to the ti n 
it originated, in other words, when the liability 
was first incurred by the cee re such 
S 


examination it is found that nception the 


debt was not tarnished or with immorality 


or illegality, then it O be eld that it would be 


binding on the son. < 

This pri y stated as Rule 1 by 
Venkatas a Rao and Madhavan Nair JJ. in 
Ramasyb ‘am ania v. Siva Kami Ammal (1925) 
A.I. {Q d.) 845, 852, in language almost 
i igal, is amply borne out by the numerous 
authorities which they have examined. The rule 
is not rigid, but has to be applied with reference 
to the circumstances of each case. These 
principles, which are implicit in the notion of 
"pious obligation," and are also deducible from 
the decisions, should be kept in mind in 


interpreting the term avyavaharika used in the 
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text. The decisions which their Lordships have 
examined proceed on the ground common to 
them all, that debts in the nature of avyavaharika 
are debts which would be comprised in the 
expression "illegal or immoral debts." Having 
regard to the principles underlying the rule of 
"pious obligation," which forms the foundation for 
the son's liability, their Lordships think that the 
translation of the term avyavaharika as y 


Colebrooke makes the nearest approach to the 


true conception of the term as i e Smriti 


text, and may well be ely epresent its 
h 


correct meaning. In nen ips' view, the 
term does not admit of a mofe precise definition. 


When a particular s called in question, it 
will be the dut ae courts to examine its 
nature in t t of the principles mentioned 
above, w re not exhaustive but only basic, 
and_telse® whether in the circumstances it is of 
t iad which will give exemption to the son from 
the liability of paying it, on the ground that it is 
repugnant to morals. It has now been definitely 
established by the decision of this Board in 
Toshanpal Singh v. District Judge of Agra (1934) 
L.R. 61 I.A. 350, that a son is not liable to pay a 
debt created by his father which would render the 


father liable to criminal prosecution. 
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S. M. Jakati & Another vs S. M. Borkar & 
Others 1959 AIR 282, 1959 SCR Supl. (1)1384 

. the Supreme Court observed about the term 
'Avyavaharika'’ (p. 286): ...This term has been 
variously translated as being that which is not 
lawful or what is not just or what is not 
admissible under the law or under nermal 
conditions. Colebrooke translated it as 'a or 
a cause repugnant to good morals'Q&There is 
another track of decision which ager it 


as meaning 'a debt which wee 
icial Committee 


upported as 


valid by legal arguments’. 
of the Privy Council i aj alias Babu Lal v. 
Bre 


Khem Chand MAN 053/1943, held that 


the translation Py C as given by Colebrooke 
makes t nee approach to the true 
eee e term used in the 'Smrithis' texts 
an y well be taken to represent its correct 


ing and that it did not admit of a more 


precise definition. 


In Toshanpal Sing v. District Judge of 
Agra MANU/PR/0068/1934, the Judicial 
Committee held that drawings of monies for 
unauthorised purposes, which amounted to 


criminal breach of trust under Section 405 of the 
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Indian Penal Code, were not binding on the sons, 
but a civil debt arising on Recount of the receipt 
of monies by the father which were not accounted 
for could not be termed "A vyavatiariku. 

(1) that the liability of the sons to discharge the 
debts of the father which are not tainted with 
immorality or illegality is based on the pious 
obligation of the sons which continues to exist in 
the lifetime and after the death of the fa d 
which does not come to an end as Aresult of 
partition of the joint family p Sa that 
results from partition is tha Oon of the 
father to make an sete to an end. 

(2) Where the right, title’and interest of a 


judgment-debtor Xt up for sale as to what 
passes to the oO is a question of 
fact in eacha ependent upon what was the 


estate pu or sale, what the Court intended to 


sell at the purchaser intended to buy and 
d and what he paid for. 

(3) The words "right, title and interest " occurring 
in s. 155 of the Bombay Land Revenue Code have 
the same connotation as they had in the 
corresponding words used in the Code of Civil 
Procedure existing at the time the Bombay Land 


Revenue Code was enacted. 
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(4) In execution proceedings it is not necessary to 
implead the sons or to bring another suit if 
severance of status takes place pending the 
execution proceedings because the pious duty of 
the sons continues and consequently there is 
merely a difference in the mode of enjoyment of 
the property. 

(5) The liability of a father, who is a managing 


director and who draws a sala a 


remuneration, incurred as a result eo 


in the discharge of his duti not an 
avyavaharika debt as it eang ered as " 
repugnant to good a © 

Dhondopant Ma Rr Inde vs. Ashok 
Haribhau Patil U/MH/0299/1977 - 1978 
MhLJ 773 r opinion, what is stated above 
by the Pr ouncil and the Supreme Court is 
eno a show that, where the father is 
coamVicted in respect of the embezzlement, as in 
the present case and avoided imprisonment, by 
selling the property, it cannot be said that the 
son's share in the property is also bound, because 


the debt is 'vyavaharika". 


Amrit Lal v. Jayantilal MANU/SC/0195/1960: 
[1960] 3 SCR 842 , by Gajendragadkar J. (as he 
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then was), in the course of the discussion of the 
doctrine of pious liabilities of the sons, as under 
(p. 966): This doctrine inevitably postulates that 
the father's debts which it is the pious obligation 
of the sons to repay must be vyavaharik. If the 
debts are not vyavaharik or are avyavaharik the 
doctrine of pious obligation cannot be invoked. 
The expression 'avyavaharik' which is generally 
used in judicial decisions has been base e 
text of Usanas which has been oted by 
Mitakshara in commenting on t Sy, text of 
Yajnavalkya, (Yajnavalkya, ii, ON ang to 

Or has not to be 


Usanas, whatever is not O i 
paid by the son. 'Navyayahaarikam' are the words 


used by Usanas, ee in a positive form they 


mean ‘avynvah 


olebrooke has translated 
these wor, Vp Soeh 'debt for a cause 
repugnan good morals’. These words have 
receiv N ifferent interpretations in several 
d iðns. Sometimes they are rendered as 
meaning 'a debt which as a decent and 
respectable man the father ought not to have 
incurred', Durbar Khachar v. Khachar Harsur 
ILR(1908) 32 Bom. 348 : 10 Bom. L.R. 297, or, 
'not lawful or customary', Chhakauri Mahton v. 
Ganga Prasad (1911) I.L.R. 39 Cal. 862 a, or, 'not 


supportable as valid by legal arguments and on 
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which no right could be established in a Court of 
justice in the creditor's favour’, Venugopala Naidu 
v. Ramanadhan Chetty ILR (1912) Mad. 458 : AIR 
[1914] Mad. 654. But it appears that in Hemraj v. 
Khem Chand MANU/PR/0016/1943, the Privy 
Council has, on the whole, preferred to treat 
Colebrooke's translation as making the nearest 


approach to the real interpretation of the «word 


used by Usanas but whatever may be t ct 
denotation of the word, it is clear that the debt 
answering the said description i Si a debt 
as the son is bound to pay, a W soon as it 
is shown that the debt is å wei doctrine of 
pious obligation — ifivoked in support of 


such a debt. 


SON AND SON ARE NOT LIABLE FOR 
ANY DE LESS THEY RECEIVE ASSETS 
AN aphications OF PROPERTY 


Masit Ullah and Ors. vs. Damodar Prasad - 
PRIVY COUNCIL : MANU/PR/0034/1926 - AIR 
1926 PC 105- Under law of Mitakshara great- 
grandson was as much member of joint family as 
son or grandson and rights of descendants were 
co-extensive with their obligations - However, 


great-grandsons obligation to discharge valid 
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debts of that ancestor was co-extensive with 
rights - Thus, son and grandson were not liable 
for any debt unless they receive assets and 
obligations of each of them were co-extensive 

Under the law of the Mitakshara the rights of 
descendants are  co-extensive with their 
obligations. Sons and grandsons are expressly 
declared to have controlling rights in respect of 
ancestral estate. Vijnaneswara in ch. 1, n 
1, v. 27, declares as follows: "Theref@re it is a 
settled point, that property in t SS, estate 
is by birth, although the fathe NY era 
power in the disposal cts other than 
immovables, for indispensable acts of duty and 
for purposes prescri Or, texts of law, as gifts 
through affectio pport of the family, relief 


controLof sons and the rest in regard to the 


im ova estate, whether acquired by himself or 
ha from his' father or other predecessor. 
GUIDELINES FRAMED BY RAJASTHAN HIGH 


COURT IN CASE PARTITION SUITS AND DEBT 
RECOVERY PROCEEDINGS 


from ea so forth; but he is subject to the 
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Mohan Lal And Anr. vs Dwarka Prasad And Ors. 
AIR 2007 Raj 129 following guidelines and 
directions emerge: 

(i) That while Civil Courts still remain appropriate 
forums and can continue to decide inter-party 
civil rights in the cases involving civil rights of the 
parties like in the cases of partition, cancellation 
of sale deed, gift deed, right of pre-emption, 
redemption of mortgage etc. and r 


contained in Section 34 of the Securitisation Act 


is not absolute and does not debar,@i ourts to 


entertain such suits, "oT no suit or 
n 


injunction in any Civil sQ be allowed to 
prohibit and debar th asures taken by banks 


e me 
and financial insti Q under Securitisation 
Act, 2002 or u .D.B. Act, 1993, except as 


specified bene® para (ii). 
(ii) In Oi suits of ancestral property 


ow Hindu Undivided Family which has 
sot) 


coparceners, without other coparceners being 


mortgaged by one or more of the 


guarantors or borrowers of the bank or financial 
institution, the Bank, financial institution or 
Debt Recovery Tribunal cannot proceed to take 
over and sell, transfer or otherwise alienate the 
said ancestral undivided property unless and 


until the share of the particular borrower- 
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coparcener is determined at the instance of such 
borrower-coparcener or the bank itself. 

(iii) That the cut-off date excluding the 
jurisdiction of the Civil Court in respect of 
measures specified Under Section 13(4) of the 
Securitisation Act is the date when such 
measures are taken after expiry of notice period 
Under Section 13(2) of the Act and after such.cut- 
off date no civil suit or injunction ba or 
prohibiting the right of the banks an& financial 
institutions with respect to s Under 
Section 13(4) of the Act can ly affect the 
bank nor such injunctio be binding on 
the bank or financial institution, except the cases 
of exception specifi ara (ii) above. 

(iv) From the on -off date if any such third 
party has g Reming claim or intends to claim his 
right, sarees over the property, which is 
securi the bank or financial institution, the 
r opens for him before the Debt Recovery 
Tribunal Under Section 17(1) of the R.D.B. Act 
and he can raise his objection or bring it to the 
notice of the Tribunal the fact of pendency of such 
civil suit and thereafter the Tribunal shall decide 
such objection within 60 days, as stipulated in 


Section 13(5) of the Act and hold either way as to 


whether a note to the effect of pending litigation 
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has to be made by the bank or financial 
institution concerned in the notification, 
advertisement for sale and conveyance deed, if 
any, executed in exercise of their powers Under 
Section 13(4) of the Act in favour of any third 
party, and also whether to allow the Bank or 
financial institution to proceed further under 
these special enactments against the security or 
mortgaged property at all or not. 

(v) In case upon adjudication of rig title or 
interest of any third party ina a er 


Such decree 


in his favour, such party VY 
becoming final, shall NO d to follow the 
P 


whole or the part of t roperty, which formed 
security of the aN 


concerned and c 


e financial institution 
ack either the suit property 
from the s sSor-in-title or to claim damages in 
the alter for the same. 

(vi) f i sWch civil suits filed for determination of 
ciw rights between the parties including the 
borrower, who has mortgaged the suit property in 
whole or in part with the bank or financial 
institution, who have initiated steps Under 
Section 13(4) of the Act, the banks and financial 
institutions would be free to apply to the 
competent Civil Court and upon such application 


the bank or financial institution shall be deleted 
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from the array of defendants and no injunction 
granted by the Civil Court would bind the bank 
or financial institution in respect of measures 
taken Under Section 13(4) of the Act, except in 
the cases relating to partition of Joint Hindu 


Undivided Family ancestral property. 


RIGHT OF PLAINTIFFS' TO CLAIM PARTITION 
IN THE SUIT SCHEDULED PROPER > IF 
THEY PROVE THEY ARE ANCEST JOINT 
FAMILY PROPERTIES, CANNO Sarva 
OF AS CONTENDED BY THE 


X 2006 Kant 21, the 


In Krishna v. Kedarna 
Division Bench of K a High Court referring 


to Para 51 of th ment of Supreme Court in 
Mardia p caks case held that while the bank 


can enfor 


security interest for realization of 
its unt, right of plaintiffs' to claim partition in 
t t scheduled properties, if they prove they 
are ancestral Joint family properties, cannot be 
deprived of as contended by the bank, which 
contention was erroneously accepted by the trial 
Court and therefore, the Division Bench of 
Karnataka High Court held that for adjudication 
of such claim, the bar under Section 34 of the Act 


shall not come in the way, While doing so and 
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allowing the appeals, the Division Bench, 
however, dissolved the status quo order passed in 
the suits against the bank in view of exercised bar 
Under Section 34 of the Act and held that the 
bank is at liberty to proceed for the recovery of its 
amount by taking necessary steps in respect of 
the mortgaged properties by the debtors under 
the provisions of the Act vide Para 8 the 


> 


JOINT FAMILY PROPERTIES aces TO 
THE BANK TOWARDS T N 


judgment. 


Krishna And Anr. qtiae And Ors. AIR 


2006 Kant 21, 005 KAR 5338, 2005 (6) 
KarLJ 33 ether all the suits schedule 


propere} joint family properties and all the 
pro enfe are mortgaged to the Bank and 
ve are entitled to partition etc. after the 
first charge upon the same is cleared, are all 
aspects required to be decided by the Civil Court 
as the plaintiffs rights are traceable to the 
provision of Section 9 of CPC. Section 34 of the 
Act is a bar for the Civil Court to entertain the 


suits in respect of the matters which are 


empowered to be determined by the Debts 
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Recovery Tribunal or Appellate Tribunal. But, 
adjudication or determination of rights or claims 
of the parties for partition of the properties which 
are in the nature of civil rights, cannot be 
stopped. Partition suits that would be instituted 
by a party claiming civil rights in respect of either 
ancestral joint family properties or co-ownership 
properties will have to be exclusively dealt wath by 
the Civil Court. While the Bank can en s 
security interest for realisation of it&åamount, 
right of the plaintiffs to claim pagti~renn the suit 
schedule properties if they iy re ancestral 


joint family properties “ND deprived off as 
contended by the Bank, For ‘adjudication of such 
claims, the Bar ung! Bion 34 of the Act shall 


not come in the y 


Bhuru O i AIR 1942 PC 13 the 


Judicial “Committee of the Privy Council 


T a business, if it belongs to a Hindu joint 
family, is an item of joint family property, special 
considerations apply to the question whether or 
not a business belongs to the family or to the 
individual member who carries it on. If it be a 
joint family business, then all the members of the 
family are liable for its debts upon the terms and 


to the extent laid down by the Hindu law. 
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KARTA CAN ALIENATE FOR ANTECEDENT 
DEBTS 


Sushil Kumar & Anr vs Ram Prakash & Ors 
1988 AIR 576, 1988 SCR (2) 623 Karta of the 
joint Hindu family had undoubtedly the power to 
alienate the joint family property for degal 


necessity or for the benefit of the estate a 


for meeting antecedent debts 


settled that in a Joint-Hindu Mi 
a son acquires by birth an tO 


of the father in the “ew erty. The father 
by reason of his paternal relation and his position 


as the head of the f s its manager and he is 
entitled to OR joint family property so as 
to bind th Or both the adult and minor 
mopar RD property, provided that the 

ie atfo » is made for legal necessity or for the 
Ca of the estate or for meeting an E- 
antecedent debt. A father-Karta in 
addition to the aforesaid powers of alienation has 
also the special power to sell or mortgage 


ancestral property to discharge his antecedent 


debt not tainted with immorality. 
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PRINCIPLES OF THE HINDU LAW AFTER 2005 
AMENDMENT 


THE HON’BLE JUSTICE MRS. ROSHAN DALVI, 
of Bombay High Court in the case of Shalini 
Sumant Raut & Ors vs Milind Sumant Raut & Ors 
Decided on 14 December, 2012 Quoted following 
Alienation can be made for the benefit the 
estate, for legal necessity or for mee y 
antecedent debts, for management of\the joint 
property by the Karta or pious obli re; 
to discharge his father's ce 


O5 which runs 


of a son 
ct to Section 
6(4) of the has as amen 
thus. (4). After the co encement of the Hindu 
Succession (Amen O Act, 2005, no Court 
shall recognise ight to proceed against a son, 
grandson réat-grandson for the recovery of 


any dept from his father, grandfather or 


piers obligation under the Hindu law, of such 


Te solely on the ground of the 


son, grandson or great-grandson to discharge any 
such debt: Provided that in the case of any debt 
contracted before the commencement of the 
Hindu Succession (Amendment) Act, 2005, 


nothing contained in this sub-section shall affect- 
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(a) the right of any creditor to proceed against the 
son, grandson or great-grandson, as the case may 
be; or 

(b) any alienation made in respect of or in 
satisfaction of, any such debt, and any such right 
or alienation shall be enforceable under the rule 
of pious obligation in the same manner and to the 
same extent as it would have been enforceakle as 
if the Hindu Succession (Amendment) A 5 


had not been enacted. 


Trijugi Narain (Dead) 


Representatives and O 


through Legal elo entatives and Ors.: 


MANU/SC/1742/2 
Preamble of the (yw ssion Act states that, it is 
an Act to Oo codify the law relating to 
intestate ession amongst Hindus and as 
originally enacted did not profess to amend and 
yythe law relating to the nature of all the 
properties held by Hindus, with the exception of 
Section 14 of the Succession Act. Section 4 of the 
Succession Act provides that the text, rule, 
interpretation, custom or usage of Hindu law will 
cease to have effect with respect to any matter for 
which provision is made in the Act and further 


any other law in force, which is inconsistent with 
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the provisions of the Act, will cease to apply. 
Section 6 of the Succession Act deals with 
devolution of interest of a Hindu male (and 
daughter of a coparcener after amendment vide 
the Hindu Succession (Amendment) Act 2005) 
having interest in a Mitakshara coparcenary as 
distinct from a joint Hindu family. Sections 8 and 


9 of the Succession Act relating to the general 


Rules of succession in case of males and S, 


respectively, do not apply to a living person but 
apply on the succession openi $ death. 
Similarly, Section 30 of the Su “9, Act which 

COP a and 


deals with me 
empowers a Hindu to dispose of any property by 


will in accordance @vith’ the provisions of the 
Indian Successi , 1925, does not ipso facto 
apply to a lita erson and applies in the event 
of the ey 

to ofo 4 and protects application of terms of 


death. Section 5(ii) is an exception 


ahy*covenant or agreement entered into by the 
Ruler of any Indian State with the Government of 
India or the terms of any enactment passed before 
commencement of the Succession Act as per 
which the estate would descend to a single heir. 
The provisions of the Succession Act, with the 
possible exception of Section 14 and some 


amendments vide the Hindu Succession 
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(Amendment) Act 2005, do not apply unless the 
succession opens and, therefore, no legal rights 


of a living person would get affected. 


WHERE SALE FOR DEBT HELD AS SHAM 
TRANSACTION 


In Sadasivam v. K. Doraisamy (AIR C 
1724) it was found that when NS has 
executed sale deed in favour of mx) 


ative and 
the intention to repay debt or ecessity has 


not been proved as a sha action. 


KARTA RIGHTS T Y ON BUSINESS AND 
PLEDGE JOINT LY PROPERTY 


Firm O agat Ram Mohanlal vs The 
Co wane: 1956 AIR 374, 1956 SCR 143 
Itti ll settled that when the karta of a joint 
Hindu family enters into a partnership with 
strangers, the members of the family do not ipso 
facto become partners in that firm. They have no 
right to take part in its management or to sue for 
its dissolution. The creditors of the firm would no 
doubt be entitled to proceed against the joint 


family assets including the shares of the non- 
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partner copareeners for realisation of their debts. 
But that is because under the Hindu Law, the 
karta has the right when properly carrying on 
business to pledge the credit of the joint family to 


the extent of its assets, and not because the 


junior members become partners in the business. 


CLAIMS OF ADVERSE POSSESSION AMONG 
JOINT OWNERS 


In Annasaheb Bapusaheb Patil ae, AIR 
1995 SC 895; the Hon'bl Ga Court 
observed that a claim F, possession, 
being a hostile assertion iħvolve expressly or 
impliedly, in denial title of the true owner, 
the burden is al on the person who asserts 
such a cl io by clear and unequivocal 
evidence Ò is possession was hostile to the 
rea nêr and in deciding such' claim, the 


Cefts must have regard to the animus of the 


person doing those acts. 


In State of Rajasthan v. Harphool Singh, 2000 
(5) SCC 652, the Hon'ble Supreme Court 
observed as under: "More concrete details of the 
nature of occupation with proper proof thereof 


would be absolutely necessary and mere vague 
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assertions cannot be themselves, be a substitute 
for such concrete proof required of open and 
hostile possession....Such lackadaisical finding 
based upon mere surmises and conjectures, if 
allowed....the inevitable casualty is justice and 
approval of such rank injustice would only result 


in gross miscarriage of justice." 


In P. Lakshmi Reddy v. L. Lakshmi Re 7 AIR 
1957 SC 314; the Hon'ble NY ourt 


ion over 


considered the issue of eee 
the family's property and te 


proved be cogent enon there has been 
hostile relations between the parties and the 


it has to be 


members, who are Dees their right, had 
insisted to Pe share and it had been 
refused pe by the members of the family 
claiming se Siem While deciding the 
sai sep the Hon'ble Supreme Court placed 
reki upon the judgment in Secretary of State 
for India v. Debendra Lal Khan (AIR 1934 SC 23), 
wherein it had been observed that the possession 
required must be adequate in continuity, in 
publicity and in extent to show that it is 
possession adverse to the competitor. But it is 
well settled that in order to establish adverse 


possession of one coheir as against another, it is 
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not enough to show that one out of them is in sole 
possession and enjoyment of the profits, of the 
properties. Ouster of the non-possessing co-heir 
by the co- heir in possession who claims his 
possession to be adverse, should be made out. 
The possession of one co-heir is considered, in 
law, as possession of all the co-heirs. When one 
co-heir is found to be in possession the 


properties, it is presumed to be on the of 


joint title. The Court further observed ag under: - 
"The co-heir in possession ca S his 
possession adverse to the ot WO not in 

D a animus 


possession merely by “NO 
on his own part in derogatton of the other co- 


heir's title. ....It is Ora rule of law that as 
between co-heir must be evidence of open 
assertion of e title, coupled with exclusive 
possessio í a d enjoyment by one of them to the 
kno Dor the other so as to constitute ouster. 
Thi es not necessarily mean that there must 
be an express demand by one and denial by the 
other. There are cases which have held that 
adverse possession and ouster can be inferred 
when one co-heir takes and maintains notorious 
exclusive possession in assertion of hostile title 
and continues in such possession for a very 


considerable time and the excluded heir lakes no 
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steps to vindicate his title. Whether that line of 
cases is right or wrong, we need not pause to 
consider. It is sufficient to notice that the Privy 
Council in N. Varada Pillai v. Jeevarathnammal 
AIR 1919 PC 44....quotes, apparently with 
approval, a passage from Culley v. Deod 
Taylerson (1840) 3 P & H 539 : 52 RR 566 (E) 


which indicates that such a situation maywwell 


lead to an inference of ouster ‘i er 


circumstances concur.".....II ny Se 
e 


mentioned that it is ee) burden 
of making out ouster is on the claiming to 


displace the lawful title of. ir by his adverse 


© 


In Karbalai Be S Mohammed Sayeed and 
Anr., AIR C 77; the Hon'ble Apex Court 


possession." 


observed mere non-participation in the rent 
an KA of the property by a co-sharer does not 
a t to an ouster so as to give title by adverse 
possession to the other co-sharer in possession. 
In such a fact-situation, the possession of the 
party is always in the nature of constructive 
trustees and would be deemed in law to be the 


possession of co- sharer ousted. 
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In Kshitish Chandra Bose v. Commissioner of 
Ranchi, AIR 1981 SC 707; the Hon'ble Apex 
Court held that in case of adverse possession, all 
that the law requires is that the possession must 
be open and without any attempt at concealment. 
It is not necessary that the possession must be so 


effective so as to bring it to the specific knowledge 
of the owner. Such a requirement may be insisted 
on where an ouster of title is pleaded. <= 


In M. Arthur Paul Ratna Raj Ors. v. 


Gudese Garaline Augusta anbai and 
Anr., (1998) 7 SCC NO on'ble Supreme 
Court held as under: de case of co-sharer, 


mere exercise of p ion as of right cannot 


make out a cal cre of co-sharer and 


conseque ok of adverse possession by 
the ew 


e® co-sharer is extinguished on account 
Pa possession for the prescribed period." 
Apex Court in Bharat Singh and others v. Mst. 


Bhagirathi reported in MANU/SC/0362/1965: 
AIR 1966 SC 405 at para 7 has held as under: 


re so that ultimately the title of 


"There is a strong presumption in favour of Hindu 
brothers constituting a joint family. It is for the 


person alleging severance of the joint family to 
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prove it. The mere fact that after the death of the 
father mutation entry was made in favour of three 
brothers and indicated the share of each to be 
one-third, by itself could be no evidence of the 
severance of the joint family which, after the 
death of the father consisted of the three brothers 
who were minors. Mutation entry in favour of the 
widow of one of the three brother on his death 
might have been made without the kno of 
the other two brothers w.p. were miners at the 
time. Their minority will also explaa absence 


of objection to the mutation made in her 


. Most. Phool Kumari 
in MANU/SC/0483/1971 
: AIR 197, .@ 1337 it is held at para 17 as 


under: O question of adverse possession by 
ac ssir , the law is fairly well settled. Adverse 
oon has to have the characteristics of 


adequacy, continuity and exclusiveness. The 


onus to establish these characteristics is on the 
adverse possessor. As between co-sharers, the 
possession of one co-sharer is in law the 
possession of all co-sharers. Therefore, to 
constitute adverse possession, ouster of the non- 


possessing co-sharer has to be made out. As 
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between them, therefore, there must be evidence 
of open assertion of a hostile title coupled with 
exclusive possession and enjoyment by one of 


them to the knowledge of the other." 


In Karbalai Begum v. Mohd. Sayeed and 
another reported in MANU/SC/0363/1980 : 
AIR 1981 S.C. 77 at para. 7 follewing 
proposition is laid down: "It is well set at 
mere non-participation in the rent andyprofits of 
the land of a co-sharer does net Y. to an 
ouster so as to give title by ad NO asion to 

a even if 


the other co-sharer in on 
this fact is admitted, then thé legal position would 


be that the oO possession would 
become construg 


sharer » nèt in possession and the right of 


stees on behalf of the co- 


such c@-s fai sr would be deemed to be protected 
by tn stees. ....The possession of the 
aliens, apart from being in the nature of 
constructive trustees, would be in law the 


possession of the plaintiff." 


In Darshan Singh and others v. Gujjar Singh 
(dead) by LRs. and others reported in 
MANU/SC/0007 /2002 : (2002)2 SCC 62 at 


para 9 itis held as under: "In our view, the correct 
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legal position is that possession of a property 
belonging to several co-sharers by one co-sharer 
shall be deemed that he possesses the property 
on behalf of the other co-sharers unless there has 
been a clear ouster by denying the title of other 
co-sharers and mutation in the revenue records 


in the name of one co-sharer would not amount 
to ouster unless there is a clear declaratiomthat 
title of the other co-sharers was series SS 

The Apex Court in Binapani Yatima 
Ghosh and others NON in 
MANU/SC/2428/2007 “gore S.C.C 100 at 


para. 39 has held as a. Interestingly, Amal 


pleaded ouster. If o s to be pleaded, the title 
has to be age Once such a plea is 


taken, et C of the fact that as to whether 


is raised or not, conduct of the 


any othe 


partie ld be material. If, therefore, plea of 
ouster is not established, a fortiori the title of 
other co-sharers must be held to have been 


accepted." 


In T. Anjanappa v. Somalingappa reported in 
MANU/SC/8429/2006 : 2006(7) SCC 570 at 
para. 12 it is held as under: "12. The concept of 


adverse possession contemplates a hostile 
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possession i.e., a possession which is expressly or 
impliedly in denial of the title of the true owner. 
Possession to be adverse must be possession by 
a person who does not acknowledge the other's 
rights but denies them. The principle of law is 
firmly established that a person who bases his 
title on adverse possession must show by clear 
and unequivocal evidence that his possegsion 


was hostile to the real owner and amo o 


denial of his title to the property No For 


deciding whether the alleged person 
constituted adverse possessio O a of the 
person doing those acts i st crucial factor. 
Adverse possession is commenced in wrong and 
is aimed against right. erson is said to hold the 
property avers” the real owner when that 


person in alef the owner's right excluded him 


from the ment of his property." 


A ourt in Jai Singh and others v. Gurmej 
Singh reported in MANU/SC/0054/2009 
2009 AIR SCW 3652 after referring to several 
earlier judgments, has laid down the following 
principles at para. 7 which reads as under: 

"The principles relating to the inter se rights and 


liabilities of co-sharers are as follows: 
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1. A co-owner has an interest in the whole 
property and also in every parcel of it. 

2. Possession of joint property by one co-owner is 
in the eye of law, possession of all even if all but 
one are actually out of possession. 

3. A mere occupation of a larger portion or even 


of an entire joint property does not necessarily 


amount to ouster as the possession of e is 
deemed to be on behalf of all. 
4. The above rule admits of an NY when 


there is ouster of a co-owner by, r. But in 
order to negative the pres 

possession on behalf of the ground of 
ouster, the possession.of a*’co-owner must not 
only be exclusive Q also hostile to the 
knowledge of t er as, when a co-owner 
openly as (>s own title and denies, that of 
the other. Ò 

5. Pas Sor time does not extinguish the right of 
t owner who has been out of possession of 
the joint property except in the event of ouster or 
abandonment. 

6. Every co-owner has a right to use the joint 
property in a husband like manner not 
inconsistent with similar rights of other co- 


owners. 
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7. Where a co-owner is in possession of separate 
parcels under an arrangement consented by the 
other co-owners, it is not open to anybody to 
disturb the arrangement without the consent of 


others expect by filing a suit for partition." 


Vidya Devi @ Vidya Vati (Dead) by L.Rs. v. 


Prem Prakash and Others reporte in 
MANU/SC/0345 /1995 : (1995) 4 SCC e 
minority view is expressed in AO oins 


words: 

"28. 'Ouster' does not mean a Qne out of 
the co-sharer from the pr “It will, however, 
not be complete unless it is Coupled with all other 
ingredients requir o constitute adverse 


possession. so eaking, three elements are 
l 


necessary e ishing the plea of ouster in 
the case -owner. They are (i) declaration of 
hostile aħimus, (ii) long and uninterrupted 
possession of the person pleading ouster, and (iii) 
exercise of right of exclusive ownership openly 
and to the knowledge of other co-owner. Thus, a 
co-owner, can under law, claim title by adverse 
possession against another co-owner who can, of 


course, file appropriate suit including suit for 


joint possession within time prescribed by law." 
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The majority view as expressed in Para 16 of the 
said judgment reads as under: 
"16. When we now consider the plea of acquisition 
of title by adverse possession to the holding of co- 
bhumidhars raised by defendant-1 (respondent-1 
herein), a co-bhumidhar in a suit for partition of 
that holding by another co-bhumidhar, it 
becomes wholly and clearly untenable becawse of 
the entries in Columns 4 and 5 relating t or 
partition of co-bhumidhar in respegt of his 
holding envisaged at Sl. No. 1 Fee 
fixing no period of limitation fo Oo against 
(on no period of 


other co-bhumidhar/s. NO 
limitation is fixed for filing a’suit for partition by 


g 
co- bhumidhar agai ls other co-bhumidhars 
olding, the question of the 


other co-b ar acquiring his title to such 
holding, b verse possession for over 12 years 
can_neéveP arise. If that be so, such plea of 
péwféction of title by adverse possession of a 
holding by co-bhumidhar against his other co- 
bhumidhar as defence in the latter's suit for 
partition can be of no legal consequence. In the 
said view of the matter, we agree with the learned 
single Judge of the High Court who held that the 
explanation to sub-section (1) of section 186 of 


the DL Act came in the way of defendant-1 
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(respondent-1 herein) in raising the issue of his 
title to the holding said to have been acquired by 
adverse possession and getting it referred by the 
Revenue Court to Civil Court for decision and 
disagree with the Division Bench of the High 
Court which has held that section 67(d) of the DL 
Act which provides for extinction of bhumidhar's 
interest in a holding enabled defen t-1 
(respondent-1 herein) to take the plea o y 


adverse possession in respect of the hâlding in a 


suit for partition of such holdi by a co- 


bhumidhar". Q 


Apex Court in Des Raj and 2. v. Bhagat Ram 


(dead) by L.RS. ORS. reported in 
MANU/SC/715 or : (2007) 9 SCC 641 
wherein a ragraph 10 it was held as under: 
"10. We D noticed hereinbefore the factual 
aspect§ of the matter which are neither denied 
n igputed. Admittedly, the plaintiff respondent 
had remained in possession for a long time i.e. 
since 1953. It may be true that in his plaint, the 
plaintiff did not specifically plead ouster but 
muffusil pleadings, as is well known, must be 
construed liberally. Pleadings must be construed 


as a whole." 
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Janatha Dal Party v. The Indian National 
Congress, New Delhi and Others reported in 
MANU/KA/2676 /2013 : 2014 (1) KCCR 95. It 


was held as under:-- 


"The plea of adverse possession raises a mixed 
question of law and fact. Where a person wants 
to base his title on it, he should specifically set up 
the plea. Unless the plea is raised, it c e 
entertained. A plea must be raised and&t must be 


shown when possession peang , so that 
s 


the starting point of limitatio t the party 


affected can be found. Th: clause is not a 


substitute for a plea. Or. on acquires title by 


way of adverse sion when he is in 
continuous, uni pted, hostile possession 
over a peri years. In order to calculate 12 
years peri ere should be a starting point. The 
dat commencement of adverse possession is 
vewy crucial for calculating the period of 12 years. 
Therefore, the law mandates that the person who 
seeks a declaration that he has perfected his title 
by way of adverse possession should specifically 
plead the date from which his possession 
becomes adverse to that of the opposite party 
against whom the said plea is set up. It is from 


that date if the party proves continuous, 
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uninterrupted possession for a period of 12 years, 
then the right of the opposite party to the property 
stands extinguished and the party who has set up 
the plea would acquire title by way of adverse 
possession. Therefore, in the absence of crucial 


pleadings, which constitute adverse possession, 


the party cannot claim that he has perfected their 
title by adverse possession. In a proper case, the 
Court may have to construe the entire AEM 
so as to come to a conclusion as to ther the 
proper plea of adverse possessio %3 raised 
in the pleadings or not which c NG gathered 


from the cumulative soggy made 


therein. Therefore, a person*who claims adverse 
possession should O 

(a) on what date me into possession, 

(b) what w ature of his possession, 


(c) wheth factum of possession was known 


to t e&t r party, 
( ow long his possession has continued, and 


(e) his possession was open, continuous and 


undisturbed. 


A person pleading adverse possession has no 
equities in his favour. Because, adverse 
possession is commenced in wrong and is aimed 


against right. Since he is trying to defeat the 
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rights of the true owner, it is for him to clearly 
plead and establish all facts necessary to 
establish his adverse possession. Once a suit for 
recovery of possession is instituted against a 
defendant in adverse possession his adverse 
possession does not continue thereafter. In other 
words, the running of time for acquiring title by 


adverse possession gets arrested." 


Nanjamma vs. Akkayamma and Ors&2015 (2) 

KCCR 1437 : MANU/KA/3634 2015 (3) 

Kar LJ 357 - "60. It is well 1 at in order 
fo 


to establish adverse pene ne-co-heir as 
against another it is enotigh to show that one 


no 
out of them is in s osion and enjoyment 
of the profits, of operties. Ouster of the non- 
possessin (Nr by the co-heir in possession 
who aAA possession to be adverse, should 
be e ®ut. The possession of one co-heir is 
comSidered, in law, as possession of all the co- 
heirs. When one co-heir is found to be in 
possession of the properties it is presumed to be 
on the basis of joint title. The co-heir in 
possession cannot render his possession adverse 
to the other co-heir not in possession, merely by 


any secret hostile animus of his own part in 


derogation of the other co-heir title. It is a settled 
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rule of law that as between co-heirs there must 
be evidence of open assertion of hostile title, 
coupled with exclusive possession and enjoyment 
by one of them to the knowledge of the other so 
as to constitute ouster. 

61. If ouster is to be pleaded, the title has to be 
acknowledged. Once such a plea is taken, 


irrespective of the fact that as to whethex any 


other plea is raised or not, conduct of th s 
would be material. If, therefore, plea Yoe is 


not established, a fortiori the WO ther co- 
sharers must be held to TF n accepted. 
iving out of the 


'Ouster' does not mean NO 
co-sharer from the pr ty.“It will, however, not 


oper 
be complete unles oO coupled with all other 


ingredients re to constitute adverse 
possessio A& well settled that mere non- 
participa the rent and profits of the land of 
ac ssir does not amount to an ouster so as to 
AAD by adverse possession to the other co- 
sharer in possession. 

62. The co-sharer in possession would become 
constructive trustees on behalf of the co-sharer 
who is not in possession and the right of such co- 
sharer would be deemed to be protected by the 


trustees. A mere occupation of a larger portion or 


even of an entire joint property does not 
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necessarily amount to ouster as the possession of 
one is deemed to be on behalf of all. Mutation in 
the revenue records in the name of one co-sharer 
would not amount to ouster unless there is a 
clear declaration that title of the other co-sharers 
was denied. 
63. Passage of time does not extinguish the right 
of the co-owner who has been out of possegsion 
of the joint family property. It is only wh is 
ousted from the joint family propertyQand after 
such ouster, he is out of p sy of the 
property for a period of more WD years and 
Opn asserts 


in the meanwhile, the eNO 
his title, continues in pagssesSion for the statutory 


s 
period openly, ey on out of possession 


loses his righ 


have possession. When 


possessio all the co-owners, till the partition 


ei co-owner in the eye of law is the 
is € ed by metes and bounds, anybody can 
claim éxclusive title of the property because each 
co-owner has the interest in every parcel of the 
property. 

64. Merely because one co-owner is in exclusive 
possession of the properties and other co-owners 
are residing separately it cannot be said that the 


co-owners who are not in possession are ousted 


from the property. In the absence of ouster, 
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hostile title, mere exclusive possession would not 
constitute either adverse possession or ouster. 
Even in case of alienation, though the alienee is 
put in exclusive possession of portion of the 
property, as the property is not divided by metes 
and bounds, he cannot claim exclusive title in the 
property for the co-owner who is not a party to 
the alienation is deemed to be in possession ef the 
property. 

65. In the instant case, though the plaintiffs 
marriage took place in 1958, i to seek 
partition accrued in her favou on the death 
of her father Bachappa in Or the time of 
marriage, the plaintiff was living with her 
husband and ow o portion of her father's 


hysical possession of the 


Bachapp 


e legal heirs of Bachappa became 


property was OF 
plaintiff. Nad on the date of death of 
Oo 1 


p ion of all the co-owners. Ex. D6, the 


registered power of attorney is not cancelled till 


CO-OW `X possession of one co-owner is the 
e 


today. But Kalappa as observed earlier did not 
choose to act as the power of attorney holder of 
the executants of Ex. D6. Nor did Kalappa execute 
joint development agreement or sale deed for and 
on behalf of the plaintiff. Ex. D7 speaks about the 


cordial relationship that existed between the sons 
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and daughters of Bachappa. Therefore it can be 
concluded that the hostile animus to exclude the 
plaintiff from the suit properties was lacking. 
66. There was a partition between Kalappa and 
Narayanappa pursuant to which the properties 
were mutated, taxes were paid. These entries 
were not challenged by the plaintiff and her 
sisters. It is settled law that a mutation entry or 
katha change does not extinguish the ti e 
owner of the property. It may be beneficial to refer 
to Ex. D6 here as the plaintiff. S had 
NO behalf 


in respect of the pr ics. Under these 


authorized Kalappa to do all 


circumstances mere Or. the RTC entries or 


changing the khat ayment of tax by the 
defendants will ount to asserting hostile 
title. 

67. It is ed principle of law that moffusil 
pleadiigs® must be liberally construed and 
p ings must be construed as a whole. In the 
instant case absolutely there is no plea of adverse 
possession or ouster in the written statements. 
No doubt applications are filed for conversion of 
the land for non-agricultural purposes, lay-outs 
have been formed and approval has been 
obtained for the same. Even these acts cannot 


constitute a hostile act or assertion of a hostile 
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title against the co-owners. At best it may amount 
to development of the properties by those in 
charge of the same and managing their 
properties. ...... 

76. In the case of a property belonging to 
coparcenary, joint family or co-ownership, 
possession of one co-parcener or a member of the 
joint family or a co-owner is the possession ef all. 


To hold that the plaintiff is in joint posse 


the date of the suit, it is not neces an the 


plaintiff should be in actual Ds ssession 
of the whole or part of the pr which is the 
subject matter of the ag e plaintiff need 


not be getting a share.in the income from the 


property. So long A laintiff has a right to a 


share, the law (Pye 
renee 


N 
oS 


RIGHTS OF WOMEN IN IN-LAW'S HOUSE 


mes that he is in joint 


Supreme Court in S.R. Batra and Anr. v. 
Taruna Batra, MANU/SC/0007/2007 : (2007) 
3 SCC 169 had considered the issue of 'shared 
household’ and laid down various principles to 


determine whether there was a 'shared 
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household' and what the rights of the daughter- 
in-law were. The question as to whether the 
daughter-in-law would be entitled as a matter of 
right to live in the home of her in-laws has, 
thereafter, been dealt in several judgments of this 
Court. Subsequent to Taruna Batra (supra), there 
have been decisions where some Courts have held 
that irrespective of whether the property belongs 
to the in-laws or not, so long as the dau =th- 
law was living in the said home and n@yalternate 
accommodation had been mad i e to her 


by her husband, she could “vy e to live and 
u 


any attempt to evict WQ ld constitute 
domestic violence. On the otħer hand, there have 


been decisions rng Oi been held that if the 


house of the in- 


elongs exclusively to them, 


the same not constitute a shared 
househol er Section 2(s) of the DV Act. The 
only rightof the woman in such cases would be 
t eek maintenance from the husband or 


children. 


In Vimalben Ajitbhai Patel and Ors. v. 
Vatslabeen Ashokbhai Patel and Ors. 
MANU/SC/7334/2008 : AIR 2008 SC 2675, the 
Supreme Court considered a petition filed by the 


in-laws where it noticed that both the in-laws 
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were very old and the daughter in law was 
permitted to pursue her remedies against her 
husband. The Court held as under: "24. The 
Domestic Violence Act provides for a higher right 
in favour of a wife. She not only acquires a right 
to be maintained but also there under acquires a 
right of residence. The right of residence is a 


higher right. The said right as per the legislation 


extends to joint properties in which the d 


has a share. © 
Supreme Court in Hiral P. or and Ors. v. 


Kusum Narottamdas 
MANU/SC/1269/201 ó (2 SZ CRI. L.J. 509 - 


and Ors., 
Court analyzed t rpose of the DV Act 
including the Stg% x of Objects and Reasons. 
The Supre rt re down Section 2 (q) of 
the DV, view of the definition of 'shared 
ho cif in Section 2 (s) and held that Section 
2 s restrictive in nature. The Supreme Court 
considered the scheme of the DV Act and in 
respect of 'shared household' observed as under: 
"18. It will be noticed that the definition of 
"domestic relationship" contained in Section 2(f) 
is a very wide one. It is a relationship between 
persons who live or have lived together in a 


shared household and are related in any one of 
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four ways-blood, marriage or a relationship in the 
nature of marriage, adoption, or family members 
of a joint family. A reading of these definitions 
makes it clear that domestic relationships involve 
persons belonging to both sexes and includes 
persons related by blood or marriage. This 
necessarily brings within such domestic 
relationships male as well as female in-laws quite 
apart from male and female members of ly 
related by blood. Equally, a shared tousehold 
includes a household which b Oo a joint 


family of which the Respondent} member. As 
has been rightly pointed oO s. Arora, even 
b 


before the 2005 Act was ught into force on 
26.10.2006, the Hi (recession Act, 1956 was 
amended, by whi ction 6 was amended, with 


effect fr .2005, to make females 


coparcen a joint Hindu family and so havea 
rig bÉ D th in the property of such joint family. 
Thi ing the case, when a member of a joint 
Hindu family will now include a female 
coparcener as well, the restricted definition 
contained in Section 2(q) has necessarily to be 
given a relook, given that the definition of 'shared 
household' in Section 2(s) of the Act would 
include a household which may belong to a joint 


family of which the Respondent is a member. The 
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aggrieved person can therefore make, after 2006, 
her sister, for example, a Respondent, if the 
Hindu Succession Act amendment is to be looked 
at. But such is not the case Under Section 2(q) of 
the 2005 Act, as the main part of Section 2(q) 


continues to read "adult male person ", while 
Section 2(s) would include such female 
coparcener as a Respondent, being a memher of 
a joint family. This is one glaring anoma h 


we have to address in the NY of our 


judgment." `O 


In Neetu Mittal v. K ttal and Ors., 
MANU/DE/1415/2008_: 2008 (106) DRJ 623, 


a Ld. Single Judge S at the parents/in-laws 
have a right to vO e son and daughter-in-law 
out of the S the property belongs to them. 


Only if ‘Oo ancestral house, the son can 


enfi o€ Darton. The right of the woman to seek 


Mtenance is only against the husband or her 


children but she cannot thrust herself against the 


parents of the husband. 


In Sardar Malkiat Singh v. Kanwaljit Kaur and 
Ors., MANU/DE/0714/2010 : 2010 (116) DRJ 
295, the Ld. Single Judge held that the father-in- 


law has no obligation to maintain his daughter- 
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in-law. In this judgment, the ld. Single Judge, 
following Taruna Batra (supra), observed in 
paragraph 17 as under: "...... The Appellant is the 
sole and absolute owner of the suit property and 
at best the possession of the Respondent No. 1 
during the subsistence of her marriage with the 
Appellant's son could be said to be permissive in 
nature. This by itself cannot entitlee the 
Respondent No. 1 to claim a right of r e 
against her father-in-law, who has&no legal 
obligation to maintain his daughte x, during 
the lifetime of her husband, O when the 

Yoga with 


Respondent No. 1 has PNO 
her husband and is. admittedly residing in 


Chandigarh since ei 1992." 


In Shumi 1 Sandhu v. Sanjay Singh 
Sandhu Ors. MANU/DE/2773/2010 
(20 oQ DLT 79 (DB), the ld. Division Bench 
considering a judgment of the Single Judge 
which had followed Taruna Batra (supra) and 
held that the in-laws home cannot be a 'shared 
household' or the 'matrimonial home' and hence 
the daughter in law has no legal right to stay in 
the house belonging to her parents in law. The ld. 
Division then approved the view of the Single 


Judge and followed Taruna Batra (supra). It 
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concluded that the right of residence of the wife 
does not mean the right to reside in a particular 
property but would mean the right to reside in a 
commensurate property. The right of residence is 
not the same thing as a right to reside in a 
particular property which the Appellant refers to 
as her 'matrimonial home’. The Single Judge's 


judgment was upheld and it was observedathat 


the learned single Judge had amply prot e 
Plaintiff by directing that she would S evicted 


from the premises in question WO 
the due process of law. QY 


In Smt. Preeti Satija v. Q Raj Kumari and 


following 


Anr., MANU/DE/O 014, however, another 
ld. Division Ben the Delhi High Court held 
that even V property of the in-laws 
where AY and has no share, right, interest 
or title(would constitute 'shared household'. The 
1 ivision Bench held that the right of residence 
would exist irrespective of whether the house is 
owned by the in-laws or is merely tenanted. Even 


if they are tenants, the Court observed that the 


DV Act is a secular legislation. 


Navneet Arora v. Surender Kaur and Ors., 


MANU/DE/2132/2014, the Id. Division Bench 
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considered Taruna Batra (supra) and Preeti Satija 
(supra) and recognized the daughter-in-law's 
right to residence. This judgment distinguished 
Taruna Batra (supra) by holding that Taruna 
Batra would be applicable only in a fact situation 
where she has lived with the husband separately 
but not as a member of the joint family. It was 
held that the DV Act gives statutory protection to 
the right of the wife for a roof. Since th s 


were living together with their parents\and were 
conducting joint business, the PR’) 


‘shared household’. QY 
In Ekta Arora v. yh and Anr., 


ould be 


MANU/ DE/2234/ AIR 2015 Del 180, the 
mother-in-law w d to be the absolute owner 
of the prop hence the property could not 


be a 'sha ed | ousehold'. 


I arshna v. Govt. of NCT of Delhi and Ors., 
[LPA 537/2018 decided on O3rd October, 
2018] and Sunny Paul v. State of NCT of Delhi 
and Ors. MANU/DE/3649/2018 : 253 (2018) 
DLT 410, the ld. Division Benches of this Court 
again considered the provisions of the PSC Act. In 
both these cases, the rights of the in-laws to seek 


eviction of the son or daughter-in-law from their 
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own property was upheld on an interpretation of 
the PSC Act and the Rules of 2017 enacted in 
Delhi under the said Act. The ld. Division Bench 
of this Court considered a case arising under the 
PSC Act wherein the District Magistrate, in 
proceedings arising under the said Act, had 
directed the eviction of the daughter-in-law. The 
writ petition was dismissed and the ld. Division 
Bench was considering the LPA. In id 
judgment, the ld. Division Bench held that in view 
of the Rule 22(3)(1)(i) of Delhi i x... and 
Welfare of Parents and ND Citizens 
(Amendment) Rules, 20 OF, and the 
daughter-in-law could not claim any right in the 
property. O 


s. MANU/MH/1980/2018 : AIR 
20 GM 229, the Bombay High Court was 


Mane an 


In om ivaji Mane v. Lilabai Shivaji 


coaSidering an order passed by the maintenance 
tribunal under the PSC Act, in a writ petition. The 
Court observed therein that the petition of the 
daughter-in-law under the DV Act was dismissed 
for default. The Court then considered the 
decision of the Delhi High Court in Sunny Paul 
(Supra) and held that once the senior citizen is 


the owner of the property, the possession of the 
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senior citizen cannot be interfered with. Thus, the 
tribunal's order directing the son and his family 
to vacate the property was upheld. In this 
judgment the objects and reasons of the PSC Act 
were considered in detail by the Court. Thus, the 
view of the Bombay High Court is that the 
question of title or proprietary right is of no 


relevance. 


In Hashir v. Shima MANU/KE/0842/2015 : 
ILR 2015 (2) Kerala 855, the Ker, SS, Court 
was considering the provision ov Act and 

on and followed 


the definition of 'shared xO 
the judgment of the Supreme Court in Taruna 


Batra (supra) to ho Or a residence belonging 


to the in-laws w ot be a 'shared household’. 


Hamina Rang v. District Magistrate (U.T.) and 
Ors MANU/PH/0098/2016 : 2016(2) Crimes 
5 & H), the Punjab and Haryana High Court 
considered the DV Act and the PSC Act. In 
Harmohinder Singh (supra), the Court observed 
as under: "The provisions of the Act of 2007 and 
the Act of 2005, referred to above, cannot be used 
for cross purposes, one annihilating the other. A 
parent who invokes the provisions of the Act of 


2007 cannot create a situation that makes 
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irrelevant the right of a female for securing a 
protection which is guaranteed under the Act of 
2005. The provisions of the protection which is 
contemplated under Chapter V is an empowering 
provision for the welfare of a senior citizen that 
must be read cohesively that the right of a woman 
to be protected which is guaranteed under the Act 
of 2005." 


In Jayantram Vallabhdas Meswania v. 
Vallabhdas Govindram Esan 
MANU/GJ/1042/2012 : AIR Qu 160, the 

OP ea the son 


tribunal under the PSC sO 
to hand over possession to Mis father. The Court 


again considered t lisions of the PSC Act 
and held that a f; who is not earning and has 
no money NG ain can make an application 
Under PA of the Act to claim maintenance 
sin e‘son is in possession of the property of 
t er and is not taking sufficient care and 
not providing sufficient maintenance. Thus, the 
father is entitled to have his own income from the 


property and the order of eviction from the son 


was upheld. 


Vinay Varma vs. Kanika Pasricha and Ors.: 


MANU /DE/4076/2019 - The DV Act was 
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enacted in 2005 and has been the subject matter 
of innumerable decisions. One of the objects of 
the DV Act is to provide for the rights of women 
to reside in their 'matrimonial home' or 'shared 
household' irrespective of whether their husband 
or the in-laws have a title to the property. The DV 
Act, thus, protects one of the three basic 


necessities of human life- viz. shelter, fo the 


woman. Thus, in several proceedings, th of 
the daughter-in-law to reside in her ' rimonial 
home' or 'shared household' has S 
The PSC Act of 2007 was not G matter 

Orr. in Taruna 


of the Supreme Court mn ©, 
Batra (supra) or in Vi n (supra). The said 


Act has been enact cig er maintenance to 
parents and se |. The purpose of this 
Act is toe at parents and senior citizens 
are new ted to harassment by their children 
in Mn ner. An obligation has been cast on 
t dren to maintain senior citizens if the said 
children are in possession of the property of the 
parent or lay claims to inherit the property of the 
parents 

The question, however, is as to how the objectives 
and provisions of these two Acts are to operate, 
considering the overlapping nature of the 


relationships which they seek to govern. Both are 
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special statutes. While, the daughter-in-law's 
right to residence and a roof over her head is 
extremely important, the parent's right to enjoy 
their own property and earn income from the 
same is also equally important. There can be 
multitudinal situations which may arise before 
Courts wherein a view would have to be taken as 


to which rights are to be preferred ove the 


However, later decisions of various High Courts 
have, while giving divergent j S the 
concept of 'shared househ O one 

Yon the daughter- 


uniform pattern in order Q 
in-law and to provide for a dignified roof/shelter 


for her. The ong Oh arises as to whether 


ding the shelter or roof is 


the obligation o 
upon the iffa or upon the husband of the 
daughter w ie., the son. Some broad 
guideliheSas set out below, can be followed by 
Cewfts in order to strike a balance between the 
PSC Act and the DV Act: 

1. The court/tribunal has to first ascertain the 
nature of the relationship between the parties and 
the son's/daughter's family. 

2. If the case involves eviction of a daughter in 


law, the court has to also ascertain whether the 
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daughter-in-law was living as part of a joint 
family. 

3. If the relationship is acrimonious, then the 
parents ought to be permitted to seek eviction of 
the son/daughter-in-law or daughter/son-in-law 
from their premises. In such circumstances, the 
obligation of the husband to maintain the wife 
would continue in terms of the principles wnder 
the DV Act. 

4. If the relationship between the parerfts and the 
son are peaceful or if the par, Y seen 
colluding with their son, thers obligation to 


maintain and to pve shelter for the 
m 


daughter-in-law would remain both upon the in- 


laws and the ok especially if they were 
living as part of Op family. In such a situation, 
while pare d be entitled to seek eviction of 


the dau in-law from their property, an 


altern » reasonable accommodation would 
h be provided to her. 

5. In case the son or his family is ill-treating the 
parents then the parents would be entitled to 
seek unconditional eviction from their property so 
that they can live a peaceful life and also put the 
property to use for their generating income and 


for their own expenses for daily living. 
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6. If the son has abandoned both the parents and 
his own wife/children, then if the son's family was 
living as part of a joint family prior to the 
breakdown of relationships, the parents would be 
entitled to seek possession from their daughter- 
in-law, however, for a reasonable period they 
would have to provide some shelter to the 
daughter-in-law during which time she is able to 


seek her remedies against her husband. 


LIABILITY OF coancenana AY 


In MANU/SC/0692/201 3 4 CTC 539 - 
Rohit Chauhan v. Surinder Singh & Others, the 
Hon'ble Supreme C eld as follows: 11. ...In 
our opinion co ary property means the 
property w, NE Wisists of ancestral property and 
a AO mean a person who shares 
equally with others in inheritance in the estate of 
c n ancestor. Coparcenary is a narrower 
body than the Joint Hindu Family and before 
commencement of Hindu Succession 
(Amendment) Act, 2005, only male members of 
the family used to acquire by birth an interest in 
the coparcenary property. A coparcener has no 
definite share in the coparcenary property but he 


has an undivided interest in it and one has to 


A gift to legal fraternity - Sridhara Babu N Advocate 





1142 


bear in mind that it enlarges by deaths and 
diminishes by births in the family. It is not static. 
We are further of the opinion that so long, on 
partition an ancestral property remains in the 
hand of a single person, it has to be treated as a 
separate property and such a person shall be 
entitled to dispose of the coparcenary property 
treating it to be his separate property but ifẹ son 
is subsequently born, the alienation ma e 
the birth cannot be questioned. But, tHe moment 
a son is born, the prope omes a 
coparcenary property and the ould acquire 
interest in that and bec oparcener. The 


view which we have taken ftnds support from a 


judgment of this aX he case of M. Yogendra 
U/SC/1433/2009 : 2009 


(15) SCC Ain which it has been held as 


v. Leelamma N. 


s now well settled in view of several 


follows, 2 


decisions ‘ef this Court that the property in the 
h of a sole coparcener allotted to him in 
partition shall be his separate property for the 
same shall revive only when a son is born to him. 
It is one thing to say that the property remains a 
coparcenary property but it is another thing to 
say that it revives. The distinction between the 
two is absolutely clear and unambiguous. In the 


case of former any sale or alienation which has 
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been done by the sole survivor coparcener shall 
be valid whereas in the case of a coparcener any 


alienation made by the Karta would be valid. 


B. Dharaniya and Ors. vs. A. Chandran and 
Ors. (2014) 2 MLJ 186 
MANU/TN/2788/2013 - In 
MANU/SC/0692/2013 : 2013 4 CTC 539 Rohit 
Chauhan v. Surinder Singh & orner 
supra) the Hon'ble Supreme Court h that so 
long, on partition an ancestral o 
in the hand of a single person, į 

as a separate property an person shall be 


entitled to dispose of the côparcenary property 


treating it to be his < te property but if a son 
is subsequently O the alienation made before 
the birth e 


questioned. Admittedly, the 
partition between the said Nachimuthu 
Go r and his two sons on one side and one 
P amy, brother of Nachimuthu Gounder on 
the other side in the year 1990. After such 
partition the property has to be treated as the 
ancestral property in the hands of father and two 
sons. They had entered in to a sale agreement in 
the year 1995. The father along with his sons had 
received the suit amount. Now there is decree 


against them. There was no division of property 
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between father and sons. The properties of Hindu 
Joint family was divided between two brothers 
and sons, particularly, A schedule was allotted to 
the said Nachimuthu Gounder and his two sons 
as one share and remains to be so. It has to be 
borne in mind that a share in the coparcenary 
property enlarges by death and diminishes by 
birth, the moment any son (now daughternalso 


included) is born, the share diminishes n 


the death of one coparcener, viz., the grandfather, 
as in this case, the share enlarg © as the 
properties are joint is in t S a of the 

O of the 


coparceners, the son nO 
coparcener gets a rightin the property. However 


n 
the liabilities also snared It is a money 
decree on the j mily. Sec. 6 of the Hindu 
Successio a Act 2005 would state 
that the ee er of a coparcener shall, 

(a) Gr become a coparcener in her own right 
i eame manner as the son; 

(b) have the same rights in the coparcenary 
property as she would have had if she had been a 
son; 

(c) be subject to the same liabilities in respect of 


the said coparcenary property as that of a son 
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When she acquires the same right of a son, she is 
also subjected to the same liabilities as that ofa 


son. 


In VADLAMANATI VENKATANARAYANA RAO 
VS. GOTTUMUKKULE VENKATA SOMARAJU 
MANU/TN/0453/1937 : AIR 1937 Mad 610 a 
Full Bench of Madras High Court has h as 
follows: "Where a father is sued a 
representative of a joint Hindu family n respect 
of a joint family liability, the oth ers of the 
family must be held to be te ly parties to 
a 


the suit through him. UND t they are not 
parties / co nominee, will not‘render them any the 


W 
less parties to the s eer obtained against 


him in such s W be binding on the joint 


undivided entire joint family property can 
be aR ecution of such decree even if the 
son, sga party to the suit. The decree in such 
9 if it does not show on its face that it 
was passed against the coparcenary, would yet be 
binding upon the whole family in as much as he 
can effectively represent the entire family in such 
suit. The decree can be executed against the joint 
family property in the hands of the son on the 


death of the father. The son cannot plead in 


execution that a partition has taken place 
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between him and his father before such decree." 
In AMRIT SAGAR GUPTA AND OTHERS VS. 
SUDESH BEHARI LAL AND OTHERS 
MANU/SC/0484/1969, the Madras Full Bench 
decision has been relied on and approved. It has 
been held that, "it is not necessary, in order that 
a decree against the manager may operate as res 
judicata against coparceners who were, not 
parties to the suit that the plaint or n 
statement should state in express ter that he 
is suing as manager or is bgi V, as a 
manager. It is sufficient if the ND was in fact 
suing or being sued as ting the whole 
family. The suit by or er. the manager will be 


by him or against him 


deemed to be one b 

as representing yap if the circumstances of 
the case s NEN e is the manager of the family 
and the one involved in the suit is family 
pro erly. is not necessary, where the manager 
LoD Bit that the plaint should state in 


distinct terms that he is suing as manager or 


where he is the defendant that he is being sued 
as manager. A Karta can represent the family 
effectively in a proceeding though he is not named 
as such." "The principle of Hindu Law is 
that members who are united at the time a joint 


family liability is incurred, are not absolved from 
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their liability by the fact that they became 
subsequently divided So far as creditor is 
concerned, he is entitled to have recourse to every 
item of the joint family property so long as it is in 
the hands of the persons who; are under the law 
liable for his debt. When they must be held to be 
parties to the suit, it is immaterial what the 
character of the property in their han is, 


whether it is still undivided property s 
become separate property by ony 


Following the abovesaid Full por decision, in 


T.A. Sankaralingam T.N. Mani, 


court has further 


MANU/TN/0191/ Q : 1975 Mad 206 , 


s follows:- "No doubt, 
where the other, bers of a coparcenary are 
not imple parties to the suit, it would be 
open are execution to impeach the debt on 
the neu that it is tainted with illegality or 
i Ovality but certainly not on the ground that 
the decree is not binding upon them because they 
have not been made co nominee parties to the 
suit. If procurement of a decree against the 
manager of the joint family has this effect, the 
objection of T.N. Mani, that he had been wrongly 
impleaded as a minor, when, in fact, he was a 


major, would have no significance in law 


A gift to legal fraternity - Sridhara Babu N Advocate 





1148 


whatsoever. It is noteworthy, that he was living 
with his mother. Mariyayee, and Mariyayee was 
impleaded as the third defendant to the action 
and was appointed as guardian ad item of T.N. 
Mani. In these circumstances, despite the 
misdescription of T.N. Mani as a minor, T.N. Mani 
must have been aware of this litigation through 
his mother but he took no steps to rectify the 
misdescription. Even assuming that he ot 
aware of the proceedings, the decree wowld be still 
binding upon him because it ri 
against the manager of the joi ily of which 
T.N. Mani was an mO arcener. In this 
view, we disagree wit e setond appellate judge 
and hold that the d "Bice in O.S. No. 888 
of 1960. Would a ding upon T.N. Mani and 
hi 


im to contend that because 


that it is n 
he was,a Ò and he had been misdescribed as 


a miner, the decree would not be effective against 


hif We, consequently, reverse the finding of the 
first appellate court and the second appellate 
court, allow this appeal and restore the order of 
the executing court and direct that the execution 
application filed by the first respondent, T.N. 


Mani, be dismissed with costs throughout". 


KARTA CAPACITY IN JOINT FAMILY 
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In Kona Adinarayana v. Dronavalli Venkata 
Subbayya and Anr. MANU/TN/0203/1937 : 
AIR 1937 Mad 869 the learned Judge of the 
Madras High Court while dealing with joint 
family-kartha, contract of sale signed by kartha 
for himself and separately as representing minor, 


observed as hereunder: The eldest brothenof a 


joint Hindu family as karta entered a 

contract of sale of an item of joint family property 

wherein he signed it for hi yn as 

representing the minor bro NC... second 

brother also signed th so by way of 

concurrence in the s on a suit for specific 
a 


performance of the ct by the brothers, it 


was contended See that the contract 
could not S to have been entered into on 
behalf of Ons and all the members of the 
fami e not parties as the minor was 
separately represented by the karta: Held: that 
karta alone could represent the minor member. 
In fact, he alone could represent by himself the 
entire family. Therefore the karta must be deemed 


to have represented the entire family and the 


other brother signed only by way of concurrence. 
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In Raja Sagi Padmanbharaju v. Sagi Lakshmi 
Kumara Raju and Ors. MANU/AP/0122/1967 : 
AIR 1967 AP 237 while dealing with Section 53A 
of the Transfer of Property Act, it was observed 
that the words by a writing signed by him or on 
his behalf joint family consisting of father and his 
minor sons, father as manager of joint family, 
executing contract of sale of property, s ex 
hypothesi for benefit of family, transfere g 
consideration and father AY in 


possession of property, raste r Section 


53A, of the T.P. Act Oe of son for 
possession of property ‘s9 , under Hindu 
Law, father can be said S have executed contract 


on behalf of sons “< 


In Amrit Gupta and Ors. v. Sudesh 
Behari, L d Ors. MANU/SC/0484/1969 : 
[19 oser 1002 the Apex Court at paras 6 
a bserved as hereunder. It is not necessary, 
in order that a decree against the manager may 
operate as res judicata against coparceners who 
were not parties to the suit that the plaint or 
written statement should state in express terms 
that he is suing as manager or is being sued as a 
manager. It is sufficient if the manager was in fact 


suing or being sued as representing the whole 


A gift to legal fraternity - Sridhara Babu N Advocate 





1151 


family. The suit by or against the manager will be 
deemed to be one brought by him or against him 
as representing the family if the circumstances of 
the case show that he is the manager of the family 
and the property involved in the suit is family 
property. It is not necessary, where the manager 


is the plaintiff, that the plaint should state in 


distinct terms that he is suing as mana or 
where he is the defendant that he is be d 
as manager. A karta can represen NY family 


effectively in a proceeding Po 


as such. QY 


K. Adivi Naidu and Ors. v. S Duruvasulu Naidu 


t named 


and Ors. aN /1995 : (1995) 6 SCC 


150 wherein at py 
at para 5 N Sandor Having considered the 
aay entions, we are of the view that 


sin he® preliminary decree was allowed to 


the Apex Court observed 


b final, the trial court needs to give effect to 
it. It is settled law that alienees of the alienees 
have no right to equities. Equally, it is settled law 
that a coparcener has no right to sell his 
undivided share in the joint family property and 
any sale of undivided and specified items does not 
bind the other coparceners. Since the specific 


properties were purchased prior to the institution 
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of the suit for partition, though the appellants 
have no right to equities, it could be said that the 
respective share to which their principal alienor 
was entitled would be allottable to them as a 
special case. However, since the preliminary 
decree specifically directed that the good and bad 
qualities of the land should be taken into 
consideration in effecting the partition, it should, 
in letter and spirit, be given effect t le 
passing final decree, if the lands re ae by 


the appellants are found more v; than the 


lands to be allotted to the ndents, the 
respective values moro be ascertained 
and the respondents A to be compensated in 


uld be the effect of the 


preliminary decry well. Considered from this 


monetary value. T 


perspective; irection issued by the Division 
Bench w e modified as above, and the trial 
court odd pass the final decree accordingly. 


Subimal Kumar Maity and Ors. vs. Jhareswar 
Maity and Ors.: MANU/WB/ 1050/2019 - Before 
contracting a sale, a father-karta of a joint family 
must satisfy the following three conditions: (a) 
The debt, for which alienation is made must be 
antecedent in time. (b) The debt must not have 


been taken for an illegal or immoral purpose. (c) 
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The alienation is necessary for discharging family 
duties and obligations. 

Karta ... had the exclusive authority to 
manage ancestral joint property on behalf of 
himself and of the coparceners. It is true that a 
coparcener takes by birth an interest in the 
ancestral property, but he is not entitled to 
separate possession of the coparcenary estate. 
His rights are not independent of the c of 
the karta. It would be for the karta to cogsider the 
actual pressure on the joint i state. It 


would be for him to foresee anger to be 


averted and it would be fi oO examine as to 
how best the joint A. estate could be 
O 


beneficially put PAS subserve the interests 
of the family. A ones cannot interfere in 
these acts Orns Apart from that, a 
father-kay ta] a addition to the aforesaid powers of 
alieņation®èhas also the special power to sell or 

ge ancestral property to discharge his 
antecedent debt which is not tainted with 
immorality. If there is no such need or benefit, the 
purchaser takes risk and the right and interest of 
coparcener will remain unimpaired in the 
alienated property. No doubt the law confers a 
right on the coparcener to challenge the 


alienation made by karta, but that right is not 
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inclusive of the right to obstruct alienation. Nor 
the right to obstruct alienation could be 
considered as incidental to the right to challenge 
the alienation. These are two distinct rights. One 
is the right to claim a share in the joint family 
estate free from unnecessary and unwanted 
encumbrance. The other is a right to interfere 


with the act of management of the joint family 


affairs. The coparcener cannot claim t er 


right and indeed, he is not entitl for it. 
Therefore, he cannot move the c S$.. relief 
by injunction restraining Wa from 
alienating the coparcena: erty. The above 


principle relating to Py ights of karta in 


management of ae joint property vis-a-vis 


the right and intérést°of the coparcener has been 
laid down, e Hon'ble Supreme Court in 
Sushil .K & Anr vs. Ram Prakash & Ors 


us" MANU/SC/0521/1988 : AIR 1988 


S 


Hon'ble Supreme Court in the case of Shreya 
Vidyarthi Vs. Ashok Vidyarthi and others 
(MANU/SC/1465/2015 : (2015) 16 Supreme 
Court cases 46), wherein the Head Notes A and 
B are as under: Powers, Rights and 


Duties of-Hindu widow is not coparcener in 
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undivided family of her husband-Therefore, she 
cannot act as Karta of that undivided family, 
however she can act as its manager-Position of 
Hindu widows remains unaltered even after 
amendment to Hindu Succession Act, 1956 in 
2005-Manager denotes role distinct from that of 
Karta-Where male adult died and there is minor 
coparcener, under such circumstances, qoint 
family does not comes to end-Mother se 
coparcener as legal guardian of minor 
manager-Words and 


"Manager'"-Not synonymous. #\,-¥.. Properties 


purchased out of insura unt received on 


account of death of Or. ancestor-Property 


assumes oS joint family property- 


Further, after d f common ancestor family 


continued joint-Allotment of share to 


aint Ra ý 
TAS) NECESSITY 


In Radhakrishnadas and Anr. v. Kaluram 
MANU/ SC/ 0393/1962 : [1963] 1 SCR 648 it 
was held at para 5 as hereunder. Before us Mr. 
S.P. Sinha accepts the position that Rs. 45,000/- 
out of the consideration of Rs. 50,000/- was in 


fact for debts binding on the family, but contends 


A gift to legal fraternity - Sridhara Babu N Advocate 





1156 


that even so it cannot be said that there was legal 
necessity for the sale. His argument is that a sum 
of Rs. 5,000/- or so for which, according to him, 
legal necessity had not been established was not 
a negligible part of the consideration of Rs. 
50,000/-. This argument is based upon a 
misapprehension of the true legal position. It is 
well established by the decisions of the Cougts in 
India and the Privy Council that what th 

is required to establish is legal necessi 
transaction and that it is not ne 

show that every bit of the consi 

advanced, was actually a 


necessity. 


In Smt. Rani C. v. Smt. Santa Bala 


Debnath . AIR 1984 SC 846 the Apex 


Court ab at paras 10 and 11 as hereunder. 
Legal mec@ssity to support the sale must however 
b tablished by the alienees. Sarala owned the 
land in dispute as a limited owner. She was 
competent to dispose of the whole estate in the 
property for legal necessity or benefit to the 
estate. In adjudging whether the sale conveys the 
whole estate, the actual pressure on the estate, 
the danger to be averted, and the benefit to be 


conferred upon the estate in the particular 
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insistence must be considered. Legal necessity 
does not mean actual compulsion: it means 
pressure upon the estate, which in law may be 
regarded as serious and sufficient. The onus of 
proving legal necessity may be discharged by the 
alienee by proof of actual necessity or by proof 
that he made proper and bona fide enquiries 
about the existence of the necessity and that he 
did all that was reasonable to satisfy hi s 


to the existence of the necessity. .......4 Recitals 


in a deed of legal necessity do O emselves 
prove legal necessity. The -TF r 


admissible in anen value varying 
according to the cir stances in which the 


e, however, 


c 
transaction was wig Gi The recitals may be 
used to G other evidence of the 
existence e necessity. The weight to be 


attached e recitals varies according to the 


circ taiaces. Where the evidence which could 
bés6rdught before the Court and is within the 
special knowledge of the person who seeks to set 
aside the sale is withheld, such evidence being 
normally not available to the alienee, the recitals 
go to his aid with greater force and the Court may 
be justified in appropriate cases in raising an 
inference against the party seeking to set aside 


the sale on the ground of absence of legal 
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necessity wholly or partially, when he withholds 


evidence in his possession. 


In Gangadharan v. Janardhana Mallan and Ors. 
MANU/SC/0533/1996 : AIR1996SC2127 the 
Apex Court while dealing with validity of the 
alienation made by father observed that the 


findings by subordinate court as to adequ of 


sale consideration, substantial portion g 
gone into discharge of NS, and 


enquiries made by pene og 
necessity and the suit to me 
1 


after long lapse is not "RO 


ng legal 
enation filed 


e. 


In Kehar Sing rae Through Legal 
Representative Others Versus Nachittar 
Kaur S Others, reported in 
MANUS 4/2018 : (2018) 14 Supreme 
Co téa s 445, wherein it was held that, "Once 
t tum of existence of legal necessity stood 
proved, then, no co-parcener (son) has a right to 
challenge the sale made by the Karta of his family. 
The plaintiff being a son was one of the co- 
parceners along with his father P. He had no right 
to challenge such sale in the light of the findings 


of legal necessity being recorded against him. It 


was more so when the plaintiff failed to prove by 
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any evidence that there was no legal necessity for 
sale of the suit land or that the evidence adduced 
by the defendants to prove the factum of existence 
of legal necessity was either insufficient or 


irrelevant or no evidence at all." 


In Sakha ram Mahadji Rajegore and others 
Versus Datta Vithalrao Rajegore and others, 
reported in MANU/MH/0452/2010: ) 
Mh.L.J. 225, wherein it was held that "Karta of 
the family can sell the pr ©, legal 
necessity." Similar view was t Waaa and 

a and 


Others Versus V. coe 
Others And K.P. Ramamurthi and Others Versus 


u 
V. Govindaswami O. and Others, reported 
in MANU/SC/0O 981 : (1982) 1 Supreme 


Court 185; er Das and Others Versus 
Gajananr and Others, reported in 
MA w(sd/osss/ 1997 : (1997) 9 Supreme Court 
Ley and Shridhar s/o Bajirao Pawar and 
others Versus Bajirao s/o Dhondiba Pawar and 
other, reported in MANU/MH/1310/2016 
(2016) 5 AIR Bom R 243. 


E. Ramendra Rao Versus Dinesh Chand Verma 
and Others, reported in MANU/CG/0321/2010 
: 2010 (2) CGLJ 281 that, expenses incurred for 
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medical treatment is a necessity for purposes of 
which a Karta can alienate the joint family 
properties. It was on the basis of the fact that the 
defendants have proved that, defendant No. 1's 
wife was suffering from Tuberculosis (TB) and 
was hospitalized. Huge expenses have been 


incurred on her treatment, and therefore, 


defendant No. 1 had taken step to sell out, the 
land. 
Kakumanu Pedasubhayya sa gr Versus 


Kakumanu Akkamma and 10> 
in MANU/SC/0147/ gQ 1958 SC 1042, 


wherein it has been held that, "A minor has no 


r, reported 


volition on his own. å and therefore cannot 


ask for partition (ye ily property." 


Nagaiah nother Versus Smt. Chowdamma 


(dead Lrs. And another, reported in 

SC/ 0014/2018, wherein it has been 
held that, "A minor cannot file a suit through the 
next friend unless the guardian representing the 
minor has an interest adverse to the interest of 


the minor." 
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A PERSON NOT PARTY TO CONTRACT 
CANNOT ENFORCE ITS COVENANTS 


In the decision reported as 
MANU/SC/0008/ 1969 : 1969 (2) SCC 343 M.C. 
Chacko Vs. The State Bank of Travancore, 
Trivandrum it was held: "9. Kottayam Bank not 
being a party to the deed was not bound the 
covenants in the deed, nor could it en e 
covenants. It is settled law that a pefsşon not a 
party to a contract cannot subj S. well 
recognised exceptions, cannot ce the terms 
of the contract: the recogné eptions are that 
beneficiaries under the ~~. the contract or 


where the contra > part of the family 


arrangement m rce the covenant. 


SUIT TO Sieve SALE DEED BY MINOR TO 
BE nÐ WITHIN LIMITATION 


Vishwambhar and Others Vs. Laxminarayanan 
(Dead) Through LRS. And Another. MANU/SC 
/0374/2001 : 2001 6 SCC 163, 

"3. The gist of the case pleaded by the 
plaintiffs was that their mother as guardian 
executed the above sale deeds without any legal 


necessity and without sanction of the court. The 
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transfers made by her were void ab initio and not 
binding on the plaintiffs and they are entitled to 
ignore the same altogether. In para 4 of the plaint, 
it was averred "the transaction, therefore, is liable 
to be treated as of no legal validity, right from its 
inception and Defendant 1 never got any title to it 
under the law". Averment to the same effect was 
made in respect of the sale deed dated 24-10- 
1974 in favour of Defendant 2 in para 

plaint. The plaintiffs pleaded that the 

are trespassers on the suit ęl 

plaintiffs have a right to recove, 

suit land from the purc 

which they have done, Reliance was placed on 
Article 65 of the Li QO Act. In para 7 of the 
plaint, it was as that the suit has been filed 
within the, Period of limitation with reference to 


the suit far action for the relief of recovery of 


i elévant to state here that the relief of 


tx by way of partition of the suit land. It 


declaration that the sale deeds executed by 
Defendant 3 in favour of Defendants 1 and 2 are 
invalid and inoperative and that the said sale 
deeds be set aside, were added in the plaint 
subsequently by amendment." 

"4. The contesting Defendants 1 and 2 filed 


written statements pleading, inter alia, that the 
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Hindu Minority and Guardianship Act is not 
applicable in the case since the alienation has 
been made by the mother as natural guardian of 
the minors. She was also the manager of the joint 
family property. In such a case, according to the 
defendants, lack of sanction under Section 8 of 
the Act is not fatal to the alienations. The 
defendants further averred that the alienations 
were made for legal necessity, for mainte of 
the plaintiffs, for meeting the marriagéyexpenses 
of Defendants 4 to 7, for satisfyi N 
debts etc. They also took the WO, limitation 


since the suit was filed years after the 


minors attained iz They prayed for 


dismissal of the N costs. Defendants 3 to 


7 supported the 
"Q, ww reading of the plaint, it is clear 
that the fai ulcrum on which the case of the 


plaintiffs ‘was balanced was that the alienations 


f the plaintiffs." 


e)by their mother-guardian Laxmibai were 
void and therefore, liable to be ignored since they 
were not supported by legal necessity and without 
permission of the competent court. On that basis, 
the claim was made that the alienations did not 
affect the interest of the plaintiffs in the suit 
property. The prayers in the plaint were inter alia 


to set aside the sale deeds dated 14-11-1967 and 
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24-10-1974, recover possession of the properties 
sold from the respective purchasers, partition of 
the properties carving out separate possession of 
the share from the suit properties of the plaintiffs 
and deliver the same to them. As noted earlier, 
the trial court as well as the first appellate court 
accepted the case of the plaintiffs that the 
alienations in dispute were not supported bywlegal 
necessity. They also held that no prior pe n 
of the court was taken for the said atienations. 


The question is, in such circu , are the 


alienations void or voidable? I on 8(2) of the 

Hindu Minority and “ee Act, 1956, it is 

laid down, inter alia, that the natural guardian 
A 


shall not, without us permission of the 


court, transfer b any part of the immoveable 
property o, eùminor. In sub-section (3) of the 
said aS: is specifically provided that any 
dis sé f immoveable property by a natural 

n, in contravention of sub-section (2) is 
voidable at the instance of the minor or any 
person claiming under him. There is, therefore, 
little scope for doubt that the alienations made by 
Laxmibai which are under challenge in the suit 
were voidable at the instance of the plaintiffs and 
the plaintiffs were required to get the alienations 


set aside if they wanted to avoid the transfers and 
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regain the properties from the purchasers. As 
noted earlier in the plaint as it stood before the 
amendment the prayer for setting aside the sale 
deeds was not there, such a prayer appears to 
have been introduced by amendment during 
hearing of the suit and the trial court considered 
the amended prayer and decided the suit on that 


basis. If in law the plaintiffs were required toghave 


the sale deeds set aside before making a 
in respect of the properties sold, NF a suit 


without such a prayer was of il to the 
plaintiffs. In all probabilit NI iine this 
difficulty the plaintiffs fi application for 
amendment of the a ing to introduce the 


prayer for settin de the sale deeds. 
Unfortunately, ealisation came too late. 
Concededly; intiff 2 Digamber attained 
majority -1975 and Vishwambhar, Plaintiff 
1 attaine@ majority on 20-7-1978. Though the 
stat was filed on 30-11-1980 the prayer seeking 
setting aside of the sale deeds was made in 
December 1985. Article 60 of the Limitation Act 
prescribes a period of three years for setting aside 
a transfer of property made by the guardian of a 
ward, by the ward who has attained majority and 
the period is to be computed from the date when 


the ward attains majority. Since the limitation 
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started running from the dates when the plaintiffs 
attained majority the prescribed period had 
elapsed by the date of presentation of the plaint 
so far as Digamber is concerned. Therefore, the 
trial court rightly dismissed the suit filed by 
Digamber. The judgment of the trial court 
dismissing the suit was not challenged by him. 
Even assuming that as the suit filed by one ef the 
plaintiffs was within time the entire suit c ot 
be dismissed on the ground of limitatien, in the 
absence of challenge against th 


suit filed by Digamber the fi 


could not have interfere hat part of the 


decision of the trial co cf Regarding the suit filed 


by Vishwambhar, as filed within the 


prescribed periof Ye So but without the 
prayer for nk aside the sale deeds. Since the 
claim for Ors of possession of the properties 
aliena N ould not have been made without 
s aside the sale deeds the suit as initially 
filed was not maintainable. By the date the defect 
was rectified (December 1985) by introducing 
such a prayer by amendment of the plaint the 
prescribed period of limitation for seeking such a 
relief had elapsed. In the circumstances, the 


amendment of the plaint could not come to the 


rescue of the plaintiff." 
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It is thus seen that the Honourable 
Supreme Court had specifically held that the suit 
should be filed within the period of limitation, 
namely three years from the age of attaining 
majority and there should be a prayer to set 


aside the sale deed. 


Lalloo and Ors. vs. Board of Revenue and<Ors.: 
MANU/UP/2566/2019 - The propositio w 


as per the aforesaid judgment are O 
e natural 


(i) the alienation made by the "AO 
guardian of the minor are vty the instance 


of plaintiffs; ‘OQ 
(ii) the plaintiffs are required’to get the alienation 


set aside, if they w to avoid such transfer 


(iii) the PANEN also required to get the sale 
deed set > efore making any claim in respect 
of erties sold by them and the suit without 
s aside the alienation was of no avail; 

(iv) when there were more than one minor and 
some of them had attained the majority, the 
prescribed period has lapsed by the date of 
presentation of plaint for some of them and even 
for setting aside the suit, alienation would be 
barred by limitation as prescribed under Article 


60 of the Limitation Act, which prescribes the 
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limitation period of three years for filing the suit 
for setting aside the deed; and 

(v) if the suit was not filed within the prescribed 
period of three years from the date of attaining 
the majority by the plaintiffs, the other relief for 
declaration of their rights or possession would not 


be maintainable. 


Madhegowda v. 
MANU/SC/0739/2001 : AIR 2002 
this case, the original owner 
leaving behind two daughte 
Madamma. While Sa 


Madhegowda on 


Madamma acting as D sold her share by 


registered sale 

24.04.1961. It gyre for collecting funds for 
marriage o, O The appellant was also put 
in posşeséio) of the property. Sakamma after 
att iniģg ajority sold her share of the property 
Lowa, predecessor of respondent nos. 1 
to 9 therein, by a registered Sale Deed dated 
1.7.1967. In the light of these facts, relying on 
Section 11 prohibiting de facto guardian from 
alienating the property of minor, it was held that, 
"Section 11 had done away with the authority of 


any person to deal with or dispose of any property 


of a Hindu minor on the ground of his being the 
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de facto guardian of such minor. Any alienation 
by a de facto guardian will be governed by the 
provisions in Section 11 of the Act. The 
alienation, being against the statutory 
prohibition, would be void ab initio and the 
alienee would not acquire any title to the 
property. 

The apex Court observed, "it is to be k: 
mind that this is not a case of alien of 
minor's interest in a joint family pr@perty. As 
noted earlier, Ninge Gowda die his two 
daughters, namely Smt. Sa a ©} and Smt. 


Madamma. It is not the c y of the parties 


that the suit property Or" oint family property 


in the hands of Gowda or that the 


alienation by Oo who is the sister of 
the minor s% transfer of the minors interest 
in the, j family property. Therefore, the 
que tido hether the provision in Section 11 is 
ober in the case of transfer of minors 
interest in a joint family does not arise for 
consideration here. Section 11 includes all types 
of properties of a minor. No exception is provided 
in the Section. Undoubtedly Smt. Madamma, 
sister of the minor, is not a guardian as defined 


in Section 4(b) of the Act. Therefore, she can only 


be taken to be a de facto guardian or more 
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appropriately de facto manager. To a transfer in 
such a case Section 11 of the Act squarely 
applies. Therefore, there is little scope for doubt 
that the transfer of the minors interest by a de 
facto guardian/manager having been made in 
violation of the express bar provided under the 
Section is per se invalid. The existence or 
otherwise of legal necessity is not relevant a the 
case of such invalid transfer. A transfere h 


an alienation does not acquire any Key in the 


property. Such an invalid tr is not 
required to be set aside by fili Aoi or judicial 
proceeding. The minor, o vod majority, can 
repudiate the transfer em manner as and 
when occasion fo rises. After attaining 
majority if he/s Eion his/her interest in 
in a D manner asserting his/her 


title to the e that is sufficient to show that the 


fi 


ardian/manager." 


een the transfer made by the de 


Githa Hariharan (Ms) Vs. Reserve Bank of India 
reported in MANU/SC/0117/1999 : (1999) 2 
SCC 228. - In our opinion, the word ‘after" shall 
have to be given a meaning which would subserve 
the need of the situation, viz., the welfare of the 


minor and having due regard to the factum that 
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law courts endeavour to retain the legislation 
rather than declare it to be void, we do feel it 
expedient to record that the word "after" does not 
necessarily mean after the death of the father, on 
the contrary, it depicts an intent so as to ascribe 
the meaning thereto as "in the absence of" - be it 
temporary or otherwise or total apathy of the 
father towards the child or even inability ef the 


father by reason of ailment or otherwise is 
only in the event of such a mearting being 
ascribed to the word "after" as Section 6 
then and in that event, the SOON be in 
accordance with the inte legislation, viz., 
the welfare of the chil In that view of the 
matter, the questi ascribing the literal 
meaning to the "after" in the context does 
not and c ot\arise having due regard to the 
object ef atute, read with the constitutional 
gu antic of gender equality and to give a full 
we) the legislative intent, since any other 
interpretation would render the statute void and 


which situation, in our view, ought to be avoided. 


In Panni Lal Versus Rajinder Singh and 
another reported in MANU/SC/0552/1993 : 
(1993) 4 SCC 38. Mother Gurkirpal sold the land 


owned by her minor sons Rajendra & Baldeo 
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during their minority by registered sale deed dt. 
30.07.1964. The respondents, upon attaining 
majority, sued the appellant for possession of the 
said land on the ground that the sale thereof, 
having been made without the permission of the 
court, was void. The appellants heavily relied on 
the fact that sale deed had been attested by the 
father of the respondents and that the sale must 
be deemed to have been a sale by t al 


guardian. It was also contended that the sale had 


been for legal necessity and for fit of the 


respondents. In the light of ty cts, the apex 


Court observed as NO this behalf our 
attention was invited to,this ‘Court's judgment in 


Jijabai Vithalrao Gag Q Pathankhan and ors., 
MANU/SC/051 : AIR 1971 SC 315. This 
was a cas ich it was held that the position 
in Hindu as that when the father was alive 
he wa Naara guardian and it was only after 
h at the mother became the natural 
guardian. Where the father was alive but had 
fallen out with the mother of the minor child and 
was living separately for several years without 
taking any interest in the affairs of the minor, who 
was in the keeping and care of the mother, it was 
held that, in the peculiar circumstances, the 


father should be treated as if nonexistent and, 
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therefore, the mother could be considered as the 
natural guardian of the minor's person as well as 
property, having power to bind the minor by 
dealing with her immovable property. ........ In the 
present case, there is no evidence to show that 
the father of the respondents was not taking any 
interest in their affairs or that they were in 
keeping and care of the mother to the exclusion 
of the father. In fact, his attestation of le 
deed shows that he was very much existent and 
in the picture. If he was, thengt SS by the 
mother, notwithstanding the f; Q the father 

Y, sale by the 


attested it, cannot be "~Q 
father and natural ardian satisfying the 


requirements of secti 


Hon'ble S > of India in Narne Rama 
Murthy vula Somasundaram and Others 


ip : 2005 (6) SCC 614 held 


ws: "5. We also see no substance in the 


a 
contention that the Suit was barred by limitation 
and that the Courts below should have decided 
the question of limitation. When limitation is the 
pure question of law and from the pleadings itself 
it becomes apparent that a suit is barred by 
limitation, then, of course, it is the duty of the 


Court to decide limitation at the outset even in 
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the absence of a plea. However, in cases where 
the question of limitation is a mixed question of 
fact and law and the suit does not appear to be 
barred by limitation on the face of it, then the 
facts necessary to prove limitation must be 


pleaded, an issue raised and then proved." 


JOINT FAMILY PARTITION AND REUNION 
EXPLAINED 


U. Manjunath Rao vs. U. Ch kar and 
Ors.: MANU /KA/6562/2019 ip on'ble Apex 
d 


Court in Bhagwan Pn’) eceased) and 
thereafter his heirs d légal representatives 


Bansgopal Dubey a ive vs. Mst. Reoti Devi 
(deceased) and a r death, Mst. Dayavati, her 
daughter, in MANU/SC/0374/1961 
AIR an 87, has elaborately discussed on 

Went of partition under Hindu 
j ~ and its re-union in Paragraphs, 16, 
22 and 47 of its judgment, the extract of which 
are reproduced here below: 

"16: The general principle is that every 
Hindu family is presumed to be joint unless the 
contrary is proved; but this presumption can be 
rebutted by direct evidence or by course of 


conduct. It is also settled that there is no 
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presumption that when one member separates 
from others that the latter remain united; 
whether the latter remain united or not must be 
decided on the facts of each case. To these it may 
be added that in the case of old transactions when 
no contemporaneous documents are maintained 
and when most of the active participants in the 
transactions have passed away, though, the 


burden still remains on the person who s 


that there was a partition, it is permissible to fill 


up gaps more readily by eee) mferences 
than in a case where OF nce is not 


obliterated by passage of ‘© 
"22: if a Hindu family Separates, the family 


or members of it m e to reunite as a Hindu 
family, but suc niting is obvious reasons, 
which wo Pply in cases under the law of the 
oe rare occurrence, and when it 
ha s {t must be strictly proved as any other 
d d fact is proved. The leading authority for 
that last proposition is Balabux Ladhuram v. 
Rukhmabai, 30 Ind App 130 (PC). It is also well 
settled that to constitute a reunion there must be 
an intention of the parties to reunite in estate and 
interest. It is implicit in the concept of a reunion 
that there shall be an agreement between the 


parties to reunite in estate with an intention to 
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revert to their former status of members of a joint 
Hindu family. Such an agreement need not be 
express, but may be implied from the conduct of 
the parties alleged to have reunited. But the 
conduct must be of such an incontrovertible 
character that an agreement of reunion must be 
necessarily implied therefrom. As the burden is 
heavy on a party asserting reunion, ambiguous 
pieces of conduct equally consistent a 


reunion or ordinary joint enjoyme cannot 


sustain a plea of reunion. . 


"47: .Coparcenary is a oe re of Hindu 


law and cannot be "NO agreement of 
parties except in th se*’of reunion. It is a 


e 
corporate body or Qi, unit. The law also 
recognizes a of the family as a 


subordina rporate body. The said family unit, 
whether Ove one or the subordinate one, 
can_aequive, hold and dispose of family property 
stbfect to the limitations laid down by law. 
Ordinarily, the manager, or by consent express or 
implied of the members of the family, any other 
member or members can on business or acquire 
property, subject to the limitations laid down by 
the said law, for or on behalf of the family. Such 


business or property would be the business or 


property of the family. The identity of the 
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members of the family is not completely lost in 
the family. One or more members of that family 
can start a business or acquire property without 
the aid of the joint family property, but such 
business or acquisition would be his or their 
acquisition. The business so started or property 
so acquired can be thrown into the common stock 


or blended with the joint family property in which 


case the said property becomes the esta e 


joint family. But he or they need notęłdo so, in 
which case the said property wo N. their 
self-acquisition, and successio, WO. property 
would be governed not b Ee joint family 
but only by the law ofi T nce. In such a case, 


if a property was acquired by them, it 
would not be soye C, the law of joint family; 
for Hindu O not recognize some of the 
members Gp joint family belonging to different 
brancHes» or even to a single branch, as a 
cosporate unit. Therefore, the rights inter se 
between the members who have acquired the said 
property would be subject to the terms of the 
agreement whereunder it was acquired. The 
concept of joint tenancy known to English law 
with the right of survivorship is unknown to 
Hindu law except in regard to cases specially 


recognized by it. In the present case, the uncle 
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and the two nephews did not belong to the same 
branch. The acquisition made by them jointly 
could not be impressed with the incidents of joint 
family property. They can only be co-sharers or 
co-tenants, with the result that their properties 
passed by inheritance and not by survivorship." 
A Division Bench of Karnataka High Court 
in the case of M/s. Paramanand L. jaj, 


Bangalore vs. The Commissioner of Inco ; 


Karnataka, MII, Bangalore, repérted in 


MANU/KA/0059/1981 : ILR 19 1219, in 
Paragraph-12 of its ety pleased to 
i 


observe as below: "12: ~O on for reunion 
has been provided for, for enabling erstwhile 


members of a Hin ivided family, to come 


together and nO once again a joint family 
governed s 


hara law. The mutual love, 
affection g from blood relationship and the 
desi reunite proceeding’ therefrom, 
c ifutes the very foundation of reunion. This 
is evident from the text of Brihaspati in which 
even the relationship of persons who could 
reunite is specified though some of the 
commentators have taken the view that it is only 
illustrative and not exhaustive and that reunion 


is possible even among persons not specified in 


the text of Brihaspati. (See: Virmitrodaya, 
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translated by Gopalachandra Sarkar (1879) pp 
204-205; Vivadachintamani Gaekwad's Oriental 
Series Vol. XCIX pp 288-289). But even so there 
is no controversy that reunion is possible only 
among persons who were on an earlier date 
members of a HUF. Reunion therefore is a 
reversal of the process of partition. Therefore, it is 
reasonable to take the view that reunion ig not 
merely an agreement to live together as ts 
in common, but is intended to brin@ about a 
fusion in interest and estate a Sa 
members of an erstwhile HUF 

them the status of HUF o in and therefore 
reunion creates “Oh. all the reuniting 


coparceners in the < 


were the subjec 


amily properties which 


er of partition among them 


the date 


nion." In the very same judgment, 


to the et were not dissipated away before 


..-Cgus s pleased to observe in Paragraph-16 
that, if is well settled that, a partition of a Hindu 
undivided family can be effected orally and it 
follows that parties to such oral partition, can 
reunite also with mutual consent without the 
requirement of any registered Deed of reunion. If, 
however, earlier partition was by a registered 


Deed, the reunion which follows it, to be valid in 
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law, must also be effected by means of a 
registered Deed. 

In the light of the above judgments, it is 
clear that there is no bar under Hindu Law for 
reunion of a Hindu family making it a joint family, 
which joint family was earlier divided. However, 
such a reunion in Mitakshara appears to be a 
very rare occurrence and when it happegs, it 
must be strictly proved as any other disp 
is proved. Most important is that, to c 


reunion, there must be an intentio 


to reunite in estate and meter 
the concept of a renee) ere shall be an 
agreement between @ parties to reunite the 


estate with an inte o revert to their former 
status of a me of a joint Hindu family. 
Generally, cà an agreement need not be 
express, ay be implied from the conduct of 
the ti alleged to have reunited. But, the 
c t must be of such an incontrovertible 
character that an agreement of reunion must be 
necessarily implied therefrom. Reunion is not 
merely an agreement to live together as tenants 
in common, but is intended to bring about a 
fusion in interest and estate among the divided 
members of an erstwhile Hindu undivided family 


so as to restore them the status of Hindu 
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undivided family once again. As the burden is 
heavy on a party asserting reunion, ambiguous 
pieces and conduct equally consistent with a 
reunion or ordinary joint enjoyment cannot 
sustain a plea of reunion. If the earlier partition 
was by way of registered Deed, the reunion which 


follows it, to be valid in law, also to be effected by 


means of a registered Deed. ` 


PROPERTY OF GOD © 


In MANU/SC/0393/1999 : 2A SCC 50, 
r 


their Lordships of Hon. NO t in the case of 
"Ram Jankijee Deitie thers v. State of Bihar 


s&o 
& others", have h ÖY, Images according to 


Hindu authoriti e of two kinds: the first is 
known as ee hu or self-existent or self- 
revealed, Or e the other is Pratisthita or 


established. A Sayambhu or self-revealed image 


i duct of nature and it is Anadi or without 
any beginning and the worshippers simply 
discover its existence and such images do not 
require consecration or Pratistha but a manmade 
image requires consecration. This manmade 
image may be painted on a wall or canvas. God is 
Omnipotent and Omniscient and its presence is 


felt not by reason of a particular form or image 
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but by reason of the presence of the omnipotent: 
It is formless, it is shapeless and it is for the 
benefit of the worshippers that there is 
manifestation in images of the Supreme Being. It 
was further held that the deity/idol are the 
juridical person entitled to hold the property. In 
paragraph Nos. 14, 16 and 19, their Lordships 
have held as under:- "14. Images accordiag to 
Hindu authorities, are of two kinds: th is 
known as Sayambhu or self-existerm or self- 
revealed, while the other i Nna or 
established. The Padma Pura NO "the image 
of Hari (God) prepared of oah wood, metal 
or the like and » val ONS cording to the rites 


mritis and Tantras is 


laid down in the V 

called the gen images...where the self- 
possessed a as placed himself on earth in 
stone or or the benefit of mankind, that is 
styled Issel revealed (B.K. Mukherjea-Hindu 
Law*of/Religious and Charitable Trusts: 5th Edn.) 


A Sayambhu or self-revealed image is a product 
of nature and it is Anadi or without any beginning 
and the worshippers simply discover its existence 
and such images do not require consecration or 
Pratistha but a manmade image requires 
consecration. This manmade image may be 


painted on a wall or canvas. The Salgram Shila 
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depicts Narayana being the Lord of the Lords and 
represents Vishnu Bhagwan. It is a Shila - the 
shalagram form partaking the form of Lord of the 
Lords Narayana and Vishnu. 

16. The observations of the Division Bench has 
been in our view true to the Shastras and we do 
lend our concurrence to the same. If the people 
believe in the temples' religious efficacy no ether 
requirement exists as regards other areas e 
learned Judge it seems has complete griooked 


this aspect of Hindu ver) y event, 


Hindus have in Shastras SO evta; "Vayu 
Devta - these deities are OY ss and formless 
f 


but for every ritual Hindus ‘offer their oblations 
before the deity. T Ori to the deity is the 
ultimate - the le Single Judge however was 


pleased not any reliance thereon. It is not 


a partigul age which is a juridical person but 
BN oe bent of mind which consecrate 


19. God is Omnipotent and Omniscient and its 
presence is felt not by reason of a particular form 
or image but by reason of the presence of the 
omnipotent: It is formless, it is shapeless and it is 
for the benefit of the worshippers that there is 
manifestation in images of the Supreme Being. 


'The Supreme Being has no attribute, which 
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consists of pure spirit and which is without a 
second being, i.e. God is the only Being existing 
in reality, there is no other being in real existence 
excepting Him - (see in this context Golap 
Chandra Sarkar, Sastri's Hindu Law: 8th Edn.). 
It is the human concept of the Lord of the Lords - 
it is the human vision of the Lord of the Lords: 
How one sees the deity: how one feels theedeity 
and recognises the deity and then establi e 
same in the temple upon however perfogmance of 
the consecration ceremony. Sh S 
as to how to consecrate and th A eis 

for have to be 


of Sankalpa and NO 
performed for proper and effective dedication of 


the property toa O in order to be termed 


as a juristic 


Debutter, esential ideas are required to be 


In the conception of 


performe 


the first place, the property which 
is dedi€atéd to the deity vests in an ideal sense in 
t ty itself as a juristic person and in the 
second place, the personality of the idol being 
linked up with natural personality of the shebait, 
being the manager or being the Dharam karta 
and who is entrusted with the custody of the idol 
and who is responsible otherwise for preservation 
of the property of the idol. The Deva Pratistha 


Tatwa of Raghunandan and Matsya and Devi 
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Puranas though may not be uniform in its 
description as to how Pratistha or consecration of 
image does take place but it is customary that the 
image is first carried to the Snan Mandap and 
thereafter the founder utters the Sankalpa 
Mantra and upon completion thereof, the image 
is given bath with Holy water, Ghee, Dahi, Honey 
and Rose water and thereafter the oblation to the 
sacred fire by which the Pran Pratist s 
place and the eternal spirit is infuséd in that 


particular idol and the image is en to the 


temple itself and the same is fter formally 
dedicated to the deity. A Oo iece of wood or 
agë o 


stone may become the i r idol and divinity 
is attributed to the . As noticed above, it is 
formless, shape t it is the human concept 
of a partic ine existence which gives it the 
shape, ¢t e and the colour. While it is true 
that_t arned Single Judge has quoted some 
efaifient authors but in our view the same does 
not however, lend any assistance to the matter in 
issue and the Principles of Hindu Law seems to 


have been totally misread by the learned Single 
Judge." 


In MANU/SC/0219/2000 : AIR 2000 SC 1421, 
their Lordships of Hon. Supreme Court in the 
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case of ‘Shiromani Gurudwara Prabandhak 
Committee, Amritsar v. Shri Som Nath Dass & 
others' have held that the concept ‘Juristic 
Person' arose out of necessities in the human 
development-Recognition of an entity as juristic 
person-is for subserving the needs and faith of 
society. In paragraph Nos. 11, 13 and 14, their 
Lordships held as under:- 

"11. The very words "Juristic 
connote recognition of an entity to sy law a 


person which otherwise it is no r words, 


it is not an individual natur son but an 


artificially created eNO ich is to be 


recognised to be in law.as stch. When a person 
is ordinarily unders Or be a natural person, it 
only means ah person. Essentially, every 


human > ia person. If we trace the history 


of a "Pers in the various countries we find 


sur Ay it has projected differently at 
he times. In some countries even human 
beings were not treated to be as persons in law. 
Under the Roman Law a "Slave" was not a person. 
He had no right to a family. He was treated like 
an animal or chattel. In French Colonies also, 
before slavery was abolished, the slaves were not 


treated to be legal persons. They were later given 


recognition as legal persons only through a 
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statute. Similarly, in the U.S. the African- 
Americans had no legal rights though they were 
not treated as chattel 

13. With the development of society, 'where 
an individual's interaction fell short, to upsurge 
social development, co-operation of a larger circle 
of individuals was necessitated. Thus, 
institutions like corporations and com ies 
were created, to help the society in achié e 
desired result. The very NY, tate, 


municipal corporation, omen) f are all 
creations of the law and vy 


arose out of nee the human 
development. In other wordS, they were dressed 


tic Persons" 


in a cloak to be gle in law to be a legal 


unit. 


says: Ya person. A natural person is a 


huma: ing; a man, woman, or child, as 


> JUwis Secundum, Vol. LXV, page 40 


o sd to a corporation, which has a certain 
personality impressed on it by law and is called 
an artificial person. In the C.J.S. definition 
'Person' it is stated that the word "person," in its 
primary sense, means natural person, but that 
the generally accepted meaning of the word as 
used in law includes natural persons and 


artificial, conventional, or juristic persons. 
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Corpus Juris Secundum, Vol. VI, page 778 
says: Artificial persons. Such as are created and 
devised by human laws for the purposes of society 
and government, which are called corporations or 
bodies politic. 

Salmond on Jurisprudence, 12th Edn., 305 
says: A legal person is any subject-matter other 
than a human being to which the law attrigutes 
personality. This extension, for go d 
sufficient reasons, of the oN of 


personality beyond the class Ao 
one of the most noteworthy t$ of the legal 


being is 


imagination.... Legal pers ng the arbitrary 
creations of the law, may be‘of as many kinds as 
the law pleases. Or which are actually 
recognised by oWtfewn system, however, are of 
ay w types. Corporations are 


undoukte gal persons, and the better view is 


a o legal persons though not verbally 


G reGiStered trade unions and friendly societies 


regarded as corporations. ... If, however, we take 
account of other systems than our own, we find 
that the conception of legal personality is not so 
limited in its application, and that there are 
several distinct varieties, of which three may be 


selected for special mention... 
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1. The first class of legal persons consists 
of corporations, as already defined, namely, those 
which are constituted by the personification of 
groups or series of individuals. The individuals 
who thus form the corpus of the legal person are 
termed its members.... 

2. The second class is that in which the 
corpus, or object selected for personificatien, is 
not a group or series of persons, n 
institution. The law may, if it pleasesq\regard a 
church or a hospital, or a universi Y n 
as a person. That is to say O, attribute 

Oy of persons 


personality, not to sO 
connected with the institution, but to the 


institution itself... © 


3. The thir: n@ of legal person is that in which 


the cogp some fund or estate devoted to 


spe afs - a charitable fund, for example or a 
Cpr. 


Jurisprudence by Paton, 3rd Edn. page 349 
and 350 says: It has already been asserted that 
legal personality is an artificial creation of the 
law. Legal persons are all entities capable of being 
right-and-duty-bearing units-all entities 
recognised by the law as capable of being parties 


to legal relationship. Salmond said: 'So far as 
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legal theory is concerned, a person is any being 
whom the law regards as capable of rights and 

Legal personality may be granted to 
entities other than individual human beings, e.g. 
a group of human beings, a fund, an idol. Twenty 
men may form a corporation which may sue and 
be sued in the corporate name. An idol may be 
regarded as a legal persona in itself, @r a 
particular fund may be incorporated. It r 
that neither the idol nor the fund cancarry out 
the activities incidental to nage other 


on of legal 


activities incidental to the TF 
relationships, e.g., the ND a contract: and, 


of necessity, the law recogimses certain human 
agents as represe oO of the idol or of the 
fund. The acts oe agents, however (within 
limits set W Or when they are acting as 
such), ar uted to the legal persona of the idol 
and ar nòt the juristic acts of the human agents 
t lves. This is no mere academic distinction, 
for it is the legal persona of the idol that is bound 
to the legal relationships created, not that of the 
agent. Legal personality then refers to the 
particular device by which the law creates or 
recognizes units to which it ascribes certain 
powers and capacities." Analytical and Historical 


Jurisprudence, 3rd Edn. At page 357 describes 
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"person"; We may, therefore, define a person for 
the purpose of jurisprudence as any entity (not 
necessarily a human being) to which rights or 
duties may be attributed. 

14. Thus, it is well settled and confirmed by 
the authorities on jurisprudence and Courts of 
various countries that for a bigger thrust of socio- 


political-scientific development evolution eof a 


fictional personality to be a juristic n 
became inevitable. This may be any erttity, living 
inanimate, objects or things. It a 
institution or any such usef SO a may 

Or. recognition 


impel the Courts to een) 
is for subserving th eds and faith of the 


ene 
society. A juristic p Dice any other natural 
person is in law conferred with rights and 
obligation is dealt with in accordance with 
law. Int ords, the entity acts like a natural 
per ont Det only through a designated person, 

cts are processed within the ambit of law. 
When an idol, was recognised as a juristic person, 
it was known it could not act by itself. As in the 
case of minor a guardian is appointed, so in the 
case of idol, a Shebait or manager is appointed to 
act on its behalf. In that sense, relation between 
an idol and Shebait is akin to that of a minor and 


a guardian. As a minor cannot express himself, 
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so the idol, but like a guardian, the Shebait and 
manager have limitations under which they have 
to act. Similarly, where there is any endowment 
for charitable purpose it can create institutions 
like a church hospital, gurudwara etc. The 
entrustment of an endowed fund for a purpose 
can only be used by the person so entrusted for 
that purpose in as much as he receives it fonthat 
purpose alone in trust. When the donor s 
for an Idol or for a mosque or for any ifastitution, 
it necessitates the creation of ąjømistić person. 
The law also circumscribes ghts of any 
person receiving such en 

for the purpose of such a 

endowment may bẹfgi for various purposes, 
may be for a ch ol, gurdwara or such other 


things that tHe tuman faculty may conceive of, 


out of fait A al d conscience but it gains the status 
of j rifti person when it is recognised by the 
LO as such." 


LIABILITY OF ANIMAL TRANSPORTERS 


Hon'ble Supreme Court in 
MANU/SC/1799/2009 : 2010 (1) SCC 234, in 
the case of "Bharat Amratlal Kothari & another 
vs. Dosukhan Samadkhan Sindhi & others", have 
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held that animals filled in trucks in a cruel 
manner and being transported, seized by police 
on complainant's report and sent to pinjrapole 
and the owner of animals claiming custody of 
animals. In these circumstances, normal cost of 
maintenance and treatment of animals under 
Section 35(4) would be payable by the persons 
claiming custody and not by the complaigant. 
Their Lordships have held as undef 

Moreover, no claim was advanced by pondent 
8 herein that Appellant 1 shou Pees to 
pay, on behalf of the owners i. O 1 to 


6, the cost of maintenan reatment of the 


animals in question Ore cordance with the 
1 


provisions of sub-s (4) of Section 35 of the 
Act. Normally, c aintenance and treatment 
of the anim imsuch cases would be payable by 
one who q faii as custody or who are the owners of 
the Eek but not by the complainant. In the 
i case the assertion made by Appellant 1 is 
that he was handed over custody of goats and 
sheep by the police after registration of FIR 
whereas the case of Respondents 1 to 6 seems to 
be that Appellant 1 had taken possession of the 
livestock and trucks illegally before the FIR was 


lodged and had acted in a high-handed manner." 
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Hon'ble Supreme Court in 
MANU/SC/0426/2014 : 2014 (7) SCC 547, in 
the case of "Animal Welfare Board of India vs. A. 
Nagaraja & others", have held that animal welfare 
laws have to be interpreted keeping in mind the 
welfare of animals and species best interest 
subject to just exceptions out of human 
necessity. Their Lordships have further hela&that 
there are internationally recognized free of 
animals as under:- (i) freedom from huriger, thirst 
and malnutrition; (ii) freedo ear and 
distress; (iii) freedom from ph and thermal 
discomfort; (iv) freedom ain, injury and 
disease; and (v) freedom “to express normal 
patterns of behavio oe 

be read into Se 3 and 11 of PCA Act and 


have to b re and safeguarded by the 
States,.C 


e five freedoms have to 


Government, Union Territories, 


Mo raha AWBI. Though no _ international 
a 


ent ensures protection of animals' welfare, 
campaigns like UDAW and WSPA's and OIE's 
effort in this regard, taken judicial note off. It is 
the duty to protect welfare of animals and not to 
put them to avoidable pain and suffering. Their 
Lordships have also explained the meaning of 
"pain and suffering". Pain informs an animal 


which stimuli it needs to avoid and suffering 
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informs it about a situation to avoid. Their 
Lordships have held that every species has a right 
to life and security, subject to the law of the land, 
which includes depriving its life, out of human 
necessity. Article 21 of the Constitution, while 
safeguarding the rights of humans, protects life 
and the word "life" has been given an expanded 
definition and any disturbance from the @asic 
environment which includes all forms e, 
including animal life, which are necęssary for 
human life, within the meanin S, 21 of 
the Constitution. So far NO a are 

Or more than 


concerned, "life" means Oo 
mere survival or exist e of instrumental value 


enc 
for human beings, XG lead a life with some 


intrinsic worth, 


r and dignity. 


ANIMAL NOT PROPERTIES 


1 Singh and Ors. vs. State of Haryana: 
MANU/PH/0580/2019 Their Lordships of the 
Hon'ble Supreme Court in "A. Nagaraja's" case 
have held that Article 21 of the Constitution, 
while safeguarding the rights of humans, protects 
life and the word "life" has been given an 
expanded definition and any disturbance from 


the basic environment which includes all forms of 
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life, including animals life, which are necessary 
for human life, fall within the meaning of Article 
21 of the Constitution. "Life" means something 
more than mere survival or existence or 
instrumental value for human beings, but to lead 
a life with some intrinsic worth, honour or 
dignity. All the animals have honour and dignity. 
Every specy has an inherent right to live asd is 
required to be protected by law. The ri d 
privacy of animals are to be respécted and 
protected from unlawful ks os 


have evolved the term "species' nterest." The 


ordships 


Corporations, Hindu idol criptures, rivers 


have been declared Ó entities and thus, in 


order to protect a ote greater welfare of 
animals includi ` and aquatic, animals are 
required t ferred with the status of legal 
entity/le erson. The animals should be 
he mfortable, well nourished, safe, able to 
expfess innate behavior without pain, fear and 
distress. They are entitled to justice. The animals 


cannot be treated as objects or property. 
MITAKSHARA CO-PARCENARY PROPERTY 


Hon'ble Supreme Court in the case of Hardeo 


Rai vs. Sakuntala Devi & others reported in 
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MANU/SC /'7540/2008 : (2008) 7 SCC 46 that 
"According to the Mitakshara School of Hindu 
Law all the property of a Hindu joint family is held 
in collective ownership by all the coparceners in 
a quasi-corporate capacity. The textual authority 
of the Mitakshara lays down in express terms that 
the joint family property is held in trust for the 
joint family members then living and thereafter to 
be born (See Mitakshara, Chapter I. 1-0) The 
incidents of coparcenership urtder’ the 
Mitakshara law are: first, NS, male 
descendants of a person Q the third 
generation, acquire on bi wey in the 
ancestral properties wie person; secondly, 


that such descend n at any time work out 


their rights by S partition; thirdly, that 
till partitiofhfe member has got ownership 
cece the entire property conjointly with 


o rship the possession and enjoyment of the 


the > that as a result of such co- 


properties is common; fifthly, that no alienation 
of the property is possible unless it be for 
necessity, without the concurrence of the 
coparceners, and sixthly, that the interest of a 
deceased member lapses on his death to the 
survivors. A coparcenary under the Mitakshara 


School is a creature of law and cannot arise by 
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act of parties except in so far that on adoption the 
adopted son becomes a coparcener with his 
adoptive father as regards the ancestral 


properties of the latter." 


FEMALE HINDU RIGHTS ON PROPERTY 


Smt. Akkayamma and Another Vs. The of 
Karnataka and others (MANU/KA/0967/2006 
: 2006 (4) KCCR 2520) - In o attract 
provisions of Section 14 of OP Succession 


Act, it must be meee Y e female Hindu 
had a right to the possession of the property in 


question and that s s in possession of such 
ually or constructively. 

male Hindu is merely in possession 

of the prgpel ty in question without having any 
sor right in it, she cannot be said to have 
possessed property in question within the 
meaning of Section 14 of the Hindu Succession 
Act. The expression used 'possessed by a female 
Hindu' and not ‘in the possession of the female 
Hindu'. The female must have right or interest 
akin to ownership with a right to possession. In 
the present case, it was only Rangaiah, who was 


in cultivation of the land in question and not his 
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daughter Akkayamma or his son 
Rangaswamaiah. Hence, held, the order of the 
Land Tribunal holding that it was Rangaiah only, 
who was entitled to grant of occupancy right, was 
correct and was upheld. Further held, 
Akkayamma never had any right to the 
possession of the land in question and hence, the 
argument that she became full owner of theļand 
in question by virtue of Section 14 of the s 


not tenable and was rejected." © 


JOINT FAMILY AND SUFFIC UCLEUS 


Ramakrishna and others 


K.V. Mts O 2.. Vs. K.V. 


(MANU/SC/030 4 : AIR 1965 Supreme 
Court 289); in, Para No. 15 reads as under: 
"The canton is well settled that if in fact at 
the ofacquisition of a particular property the 
j mily had sufficient nucleus for acquiring 
it, the property in the name of any member of the 
joint family should be presumed to be acquired 
from out of family funds and so to form part of the 


joint family property, unless the contrary is 


shown. 
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CHAPTER-9 
SEPARATE PROPERTY 


SHIFTING OF BURDEN - PARTY ALLEGING 
SELF-ACQUISITION TO ESTABLISH 
AFFIRMATIVELY THAT THE PROPERTY WAS 
ACQUIRED WITHOUT THE AID OF THE JOINT 
FAMILY FUNDS 


In Surendra Kumar v. Soh (dead) 
through LRs & Anr. [(1996) 2 ], Court 
held that where it is establish dmitted that 


the family which possesso property which 
from its nature and A e value may have 


formed sufficient us from which the 
property in eA as have been acquired, the 
ee rises that it was the joint property 


and the 
ac isfiio to establish affirmatively that the 


n shifts to the party alleging self- 


preferty was acquired without the aid of the joint 


family funds. 


IT IS FOR HIM TO PROVE BY CLEAR AND 
SATISFACTORY EVIDENCE HIS PLEA THAT 
THE PURCHASE MONEY PROCEEDED FROM 
HIS SEPARATE FUND 
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In Mallesappa Bandeppa Desai & Anr. V. Desai 
Mallappa alias Mallesappa & Anr. [AIR 1961 SC 
1268], Court held that where a manager claims 
that any immovable property has been acquired 
by him with his own separate funds and not with 
the help of the joint family funds of which he was 
in possession and charge, it is for him to prove by 
clear and satisfactory evidence his plea that the 
purchase money proceeded from his te 
fund. The onus of proof in such a casedhas to be 
placed on the manager a 

coparceners. It is difficult to rehend how 


this decision lends any i ©, o the contention 
na 


of the respondents that ence of leading any 


evidence, the at appellant No.1 of the 


property being on 
cited deci Se manager was found to be in 
roasessioG in charge of joint family funds 


and, tleréfore, it was for him to prove that despite 


quired has to fail. In the 


it urchased the property from his separate 
funds. In the present case, admittedly, no 
evidence has been led by the respondents that the 
first appellant was in possession of any such joint 
family funds or as to value or income, if any, of 


Item No.2 property. 
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The Supreme Court in the case of Achuthan Nair 
v. Chinnammu Amma MANU/SC/0361/1965 
has also held as under:- 7. ...Under Hindu law, 
when a property stands in the name of a member 
of a joint family, it is incumbent upon those 
asserting that it is a joint family property to 
establish it. When it is proved or admitted that a 
family possessed sufficient nucleus with the aid 
of which the member might have m e 
acquisition, the law raises a presumption that it 
is a joint family property and t s shifted 
to the individual member to ish that the 
property was acquired by. Or the aid of 
the said nucleus. This*%is a_ well-settled 


proposition of law...¢" 


IF THE P (oa ARE PURCHASED BY A 
FEMALE ER OF THE FAMILY WITHOUT 
TH KANOR NUCLEUS FROM OUT OF THE 
J FAMILY NUCLEUS, SAID PROPERTY 
MAY BE PRESUMED TO BE THE SELF- 


ACQUIRED PROPERTY OF SUCH LADY AND 
CANNOT BE TREATED AS A JOINT FAMILY 
PROPERTY 


THE HON'BLE Mr. JUSTICE K.L. 
MANJUNATH of HIGH COURT OF KARNATAKA 
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in the case of Gunasundari vs Logambal 
Decided on 18 September, 2012 Admittedly, 
mother of the appellant cannot be considered as 
a co-parcener and if the properties are purchased 
by a female member of the family without the aid 
or nucleus from out of the joint family nucleus, 
said property may be presumed to be the self- 
acquired property of such lady and cannet be 
treated as a joint family property to give o 
others. On perusal of entire enag" clear 


that plaintiff under the impressi 


property 
has been acquired out of the Of her father, 
has instituted the suit tition. But the 
plaintiff has not pog it is father who 


purchased the pr by contributing his 

N to treat as a joint family 
property. e father had not inherited any 
ancestral erty or any family properties, then 
the pt of joint family and possessing 
preferty of such family does not arise at all. 
Therefore, viewed from any angle, appellant has 
not proved that plaintiff is also having a share in 


the property standing in the name of her mother. 


IT MUST BE ESTABLISHED THAT THERE WAS 
A CLEAR INTENTION ON THE PART OF THE 
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COPARCENER TO WAIVE HIS SEPARATE 
PROPERTY. 


The Apex Court in G. Narayana Raju's case 1968 
AIR 1276, 1968 SCR (3) 464 held thus: "It is 
well established that there is no presumption 
under Hindu Law that a business standing in the 


name of any member of the joint family is agjoint 


family business even if that membe e 
manager of the joint family. Unless it\could be 
shown that the business in the we of the 
coparcener grew up with the Oo. of the 

Or funds or that 


joint family property or QO 
the earnings of the bu, were blended with 


the joint family est ae business remains free 
and separate." .. SS. separate property of a 
Hindu co efier ceases to be his separate 


property cquires the characteristics of his 


joi felt or ancestral property, not by mere act 
rc mixing with his joint family or 
ancestral property but by his own volition and 
intention, by his waiving or surrendering his 
special right in it as separate property. Mere 
recitals in deeds dealing with self acquisitions as 


ancestral joint family property is not by itself 


sufficient; but it must be established that there 
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was a clear intention on the part of the 


coparcener to waive his separate property. 


BURDEN LIES ON KARTHA WHEN HE IS IN 
POSSESSION OF JOINT NUCLEUS TO SHOW IT 
IS HIS SEPARATE ACQUISITION 


Mallesappa Bandeppa Desai And ... vs Desai 
Mallappa And Others 1961 AIR 126 1 
SCR (3) 779 We do not know what theincome of 
the said properties was; obviously NS, not be 
of any significant order; but, i O ion there 
is no doubt that where a claims that any 


with his own separa s and not with the help 


immovable property @ beên acquired by him 


nds of which he was in 
possessio arge, it is for him to prove by 
clear ON evidence his plea that the 
pur hege money proceeded from his separate 
ie he onus of proof must in such a case be 
placed on the manager and not on his 


coparceners. 


HINDU GAINS OF LEARNING ACT - SELF 
ACQUIRED PROPERTY 
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Before the enactment of Hindu Gains of Learning 
Act, 1930 it was settled law that income earned 
by a member of a joint family by the practice of a 
profession or occupation requiring special 
training was joint family property, if such training 
was imparted from the funds of the joint family. 
But this term ,learning was interpreted by the 
Courts to mean some kind of special learning, as 
distinguished from ordinary general e : 
that all members of the family might beexpected 
to receive. The most famous S: said 
regards is the decision of T Council 

Oe v. 


reported as AIR 1921 O 
Hukumchand where petson had acquired 


education by prag È ton the joint family 


income which e 


compete rae examination and 


him to acquire knowledge, 
become a ber of the Indian Civil Service. It 
wa held y the Court that salary earned by said 
pēssog was the property of joint family and thus 
should be partitioned between the members of 
the said family. After the decision of Privy Council 
in Gokalchand“s case (supra), Hindu Gains of 
Learning Act, 1930 was enacted by virtue of 
which all gains of learning, whether the learning 
be special or ordinary, became the self-acquired 


property of the acquirer. 
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Madras High Court in the decision reported as 
AIR 1953 Mad 834 Parsam Venkataramayya v 
Parsam Venkatarmappa wherein it was observed 
as under:- "11. We are inclined to the view that if 
a member of a Joint family who was given a 
certain sum from the Joint family funds and who 
goes out of the family in the sense of leaving the 
family house as in the present case, a 
business of his own individually or in tnership 
and by virtue of his exertions h rs in his 
business and acquires prope will be not 
justifiable to hold that eit business or his 
properties would be joint family properties. In 
view of the constituti the Hindu joint family 
and the inciden s ownership of properties, 
to come t ee conclusion would be to 
ey er of such family of his initiative 
an sire to eke out a livelihood by his 


indvidual efforts and intelligence. The trend of 


judicial opinion has been as far as possible to 


recognise properties acquired out of the 
individual exertions of a member of a joint family 
to be his self-acquisition. The Hindu Gains of 
Learning Act (Act 30 of 1930) is one of the 
enactments which gave legislative recognition to 


this view, by treating the properties acquired out 
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of the earnings of the members of the family who 
happened to have had their education from out of 
the joint family funds as_ self-acquired and 
separate properties. The Act provides that 
notwithstanding any custom, rule or 
interpretation of the Hindu law, no gains of 
learning shall be held not to be the exclusive and 
separate property of the acquirer merely fox the 
reason that his learning, in whole or in s 
been acquired with the aid of the fuf&ads of the 
family and "learning" has me 


mean education which is to 


stood to 
a person to 
pursue any trade, in ~ profession or 
avocation in life. If a member of the family is 
inclined to start a g nd for that purpose he 


gets assistance of a contribution from the 


from the 


at family and goes and starts a 


joint ee. nds without any further assistance 


business ànd acquires properties, it appears to be 
r ble to extend the principle of the Hindu 
Gains of Learning Act to such a case. We are 
unable to find any real distinction between the 
case of a member getting himself educated out of 
the joint family funds and employing himself 
somewhere earning and acquiring properties and 
a member getting a cash contribution from the 


family and starting a trade on his own account." 
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Chandrakant Manilal Shah And Anr vs 
Commissioner Of Income Tax 1992 AIR 66, 
1991 SCR Supl. (1) 546 The definition of the 
term "learning" under Section 2 of the Hindu 
Gains of Learning Act, 1930 is very wide and 
almost encompasses within its sweep every 
acquired capacity which enables the acquiger of 


the capacity 'to pursue any trade, i ; 


profession of vocation in life". The dig- tionary 
meaning of "skill" inter alia, is; WY nites 
‘knowledge of any science, ar O en as 
shown by dexterity in ex sor performance; 
technical ability" ges eaning of "labour" 


inter alia is: or mental exertion, 
particularly for useful or desired end." 
nil wo ill and labour would squarely 
fail Nee traditional jurisprudential 
kDa of property e.g. jura in re propria, 
ZA re aliena, corpo- real and incorporeal etc. 
may be a moot point but it cannot be denied that 
skill and labour involve as well as generate 
mental and physical capacity. This capacity is in 
its very nature an individual achievement and 
normally varies from individual to individual. It is 
by utilisation of this capacity that an object or 


goal is achieved by the person possessing the 
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capacity. Achievement of an object or goal is a 
benefit. This benefit accrues in favour of the 
individual possessing and utilising the capacity. 
Such individual may, for consideration, utilise 
the capacity possessed by him even for the benefit 
of some other individual. The nature of 
consideration will depend on the nature of the 


contract between the two individuals. 


Chandrakant Manilal Shah AndęąAnr vs 
Commissioner Of Income Ta AIR 66, 
1991 SCR Supl. (1) 546 F a cash asset, 


the mental and paysa N y generated by 
the skill and labour of an individual is possessed 


by or isa pang CO individual. Indeed, 


y themselves possessions. 


skill and labour 


of the wofd property’. In its wider connotation, 


"Any ey s one of the dictionary meaning 
therefore, S4 mental and physical capacity 
gen€rated by skill and labour of an individual and 
indeed the skill and labour by themselves would 
be the property of the individ- ual possessing 
them. They are certainly assets of that individual 
and there is no reason why they cannot be con- 
tributed as a consideration for earning profit in 


the busi- ness of a partnership. They certainly are 


not the properties of the HUF, but are separate 
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properties of the individual concerned. To hold to 
the contrary, would also be incompati- ble with 
the practical, economic and social realities of 


present day living.” 


Chandrakant Manilal Shah And Anr vs 
Commissioner Of Income Tax 1992 AIR 66, 
1991 SCR Supl. (1) 546 Where an undigided 


member of a family qualifies in technica -- 


may be at the expense of the family - hẹęis free to 
employ his technical expertise e N the 
earnings will be his absolute AO he will, 

OF in the family 


therefore, not agree to 2) 
business unless the alatt is agreeable to 


remunerate him th mmediately in the form 
of a salary or sh profits. This, of course, will 
have to be * ject matter of an agreement 
between 1 UF and the member, but where 
the Nich an agreement, it cannot be 
cħafaġterised as invalid. ........... It is, therefore, 
illogical to hold that an undi- vided member of the 
family can qualify for a share of prof- its in the 
family business by offering moneys -- either his 
own or those derived by way of partition from the 
family -- but not when he offers to be a working 


partner contributing labour and services or much 
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more valuable expertise, skill and knowledge for 


making the family business more prosperous. 


Irrumathirumala ... vs Irumathirumal AIR 
1969 AP 303 The offerings given to any Guru 
performing Samasrayanam are his personal 
property. The statement that property acquired 
from science and learning is separate property 
has had ancient sanction. Katyayana co 


exhaustively the gains of learning. As peinted out 


by Mayne (Mayne's Hindu Law ge (11th 
Edn 352) gains which were Or t, not of the 


education received at mo, se of the joint 
family but of the peculiar skill and mental ability 


of a member educat e expense of the family 

L is no doubt left after the 
passing o indu Gains of Learning Act, 
which pr that no gains of learning shall he 
hel ng Robe the exclusive and separate property 
ot Sesie merely by reason of his learning 
having been imparted to him by any member of 
his family, or with the aid of the joint funds of the 
family or with the aid of the funds of any member. 
The further fact that the acquirer or his family, 
while undergoing education or training was 
maintained by the funds of the joint family or of 


any member of it, is made wholly immaterial. 
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T.M. Channabasamma And Ors. vs T.M. 
Rudriak And Ors AIR 1982 Kant 198, ILR 
1982 KAR 98 (DB) We have examined the 
purpose of repealing Section 6 of the Mysore Act 
X of 1933. It appears to us that that repeal was a 
necessary consequence of the extension of the 
Hindu Gains of Learning Act, 1930 to the State of 
Karnataka as well. The Miscellaneous al 
Laws (Extension) Act, 1959 amended $ 2 of the 
Hindu Gains of Learning Act, 193 xtending 
the Act with effect from fF, ry 1, 1960 
throughout the territory except Jammu 
and Kashmir while simultaneously repealing 
Section 6 of the My. Or. X of 1933. Section 6 

Ni 1933 is analogous to the 


of the Mysore Or 
provisions S$ indu Gains of Learning Act, 
e 


1930 an 


rep KANo other inference is possible in this 
L 


came redundent and se was 


SELF ACQUIRED PROPERTY IN MITAKSHARA 
LAW 


C.N. Arunachala Mudaliar v. C.A. Muruganatha 
Mudaliar and another 1953 AIR 495, 1954 
SCR 243 in which the Apex Court has held that 
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father under the Mitakshara law is competent to 
sell his self-acquired property or gift to one of his 
own sons to the detriment another and he can 
make even an unequal distribution amongst his 


heirs. 


S. Subramanian Vs. S. Ramasamy and others 
reported in MANU/SC/0650/2019 : (2049) 6 
SCC 46, wherein it is held as follows: 9. e 
reasons given by the High Court that asthe loans 
were taken on the suit properti orewell, 
crop loan, electric motor pu loan, jewel 
loan by all the three joint e noen namely 
a 


Sengoda Gounder, Ramas and Subramanian 
and, therefore, the O. blending of the suit 


properties into j o properties also, cannot 


be accept all the three were residing 
together ome loans might have been taken 
by afa ily members residing together, by that 
itSeff, it cannot be said that there was a blending 
of the suit properties into joint family properties. 
The law on the aspect of blending is well settled 
that property separate or self acquired of a 
member of a joint Hindu family may be impressed 
with the character of joint family property if it is 
voluntarily thrown by the owner into the common 


stock with the intention of abandoning his 
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separate claim therein; but to establish such 
abandonment a clear intention to waive separate 
rights must be established. Clear intention to 
abandon the separate rights in the property must 
be proved. Even abandonment cannot be inferred 
from mere allowing other family members also to 


use the property or utilisation of income of the 


separate property out of generosity to suppogt the 
family members 


INDIVIDUAL PROPERTY AND FAMILY 
PROPERTY Oe 


Mrs. MALLIKA Narre v. Mr. 
CHANDRAPPA a ERS reported in ILR 
2007 KAR 321 Nn is extracted hereinbelow: 

ION ACT, 1956-SECTION 8- 
Rules of ssion in the case of males under- 
Soni Ning the self acquired property of his 
fi r7HELD, The said property shall be treated 
as the individual property of the son and the heirs 
of the son will have no right in the said property 
as co-parceners-FURTHER HELD, Though under 
traditional Hindu Law, a son by his birth in the 
family gets a share in his father's ancestral 
property and becomes a co-parcener, that 


position is affected and modified by Section 8 of 
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the Hindu Succession Act, 1956- Consequently, 
the property of the father who had separated from 
his family, on his death will be inherited and held 
by his sons in their individual capacity and son's 
son/sons will have no right therein as co- 
parceners-ON FACTS, HELD, Ten guntas of land 
in Sy.No.84/3A is the exclusive property of 


defendant No.1-The plaintiffs as sons di& not 


have any right therein by their birth and e 
the sale deeds executed by the we: No.1 in 


favour of the defendants No. 

affected by the plaintiffs being 

family since they had no ra i 

sold by defendant No.1- Hefice, the suit filed by 


the plaintiffs is liab e dismissed." 


In M. Yo SS Ors. v. Leelamma N. and 
Ors. Maree /1433/2009 : 2009 (15) SCC 
184, it was held as under: It is now well settled 
inevfew of several decisions of this Court that the 
property in the hands ofa sole coparcener allotted 
to him in partition shall be his separate property 
for the same shall revive only when a son is born 
to him. It is one thing to say that the property 
remains a coparcenary property but it is another 
thing to say that it revives. The distinction 


between the two is absolutely clear and 
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unambiguous. In the case of former any sale or 
alienation which has been done by the sole 
survivor coparcener shall be valid whereas in the 
case of a coparcener any alienation made by the 


karta would be valid." 


In Rohit Chauhan v. Surinder Singh and Ors. 
MANU/SC/0692/2013 : 2013 (9) SCC ,a 
contention was raised by the Defendant 

after partition of the joint Hindu famil 

the land allotted to the share of 

became his self acquired pro and he was 
competent to transfer the y in the manner 
he desired. It was held. thatthe property which 
Defendant No. 2 go rtue of partition decree 


amongst his fat d brothers was although 


attained 


characteristics of coparcenary 


separate efMy qua other relations but it 


prope he moment a son was born to 

ant No. 2. It was held thus: A person, who 
for the time being is the sole surviving coparcener 
as in the present case Gulab Singh was, before 
the birth of the Plaintiff, was entitled to dispose of 
the coparcenary property as if it were his separate 
property. Gulab Singh, till the birth of Plaintiff 
Rohit Chauhan, was competent to sell, mortgage 


and deal with the property as his property in the 
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manner he liked. Had he done so before the birth 
of Plaintiff, Rohit Chauhan, he was not competent 
to object to the alienation made by his father 
before he was born or begotten. But, in the 
present case, it is an admitted position that the 
property which Defendant 2 got on partition was 
an ancestral property and till the birth of the 
Plaintiff he was the sole surviving coparcenegr but 
the moment Plaintiff was born, he got a n 
the father's property and became a c@parcener. 
As observed earlier, in view of Ses legal 
position, the property in the O Defendant 
2 allotted to him in pasti as a separate 


property till the birth of’ the Plaintiff and, 


therefore, after his . efendant 2 could have 
alienated the ey y only as karta for legal 
necessity. S ody's case that Defendant 2 


executed ale deeds and release deed as karta 


for any legal necessity. Hence, the sale deeds and 
t elease deed executed by Gulab Singh to the 
extent of entire coparcenary property are illegal, 
null and void. However, in respect of the property 
which would have fallen in the share of Gulab 
Singh at the time of execution of sale deeds and 
release deed, the parties can work out their 


remedies in appropriate proceeding. 
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IMPARTIBLE ESTATE WHEN BECOMES 
SEPARATE PROPERTY 


Chinnathayi vs. Kulasekara Pandiya Naicker 
and Ors.: MANU/SC/0066/1951 - AIR 1952 SC 
29 - In our opinion, division amongst the 
members of this family by allotment of properties 
was not possible as the only property kno to 
belong to the family was the impartible z ri 


of which partition could not be ade or 


demanded. To establish that an i ible estate 


has ceased to be joint “ty roperty for 
a 


purposes of succession it Oo sary to prove an 
intention, express or on the part of the 


i 
junior members of fin to give up their 


chance of succe o the estate. In each case, 
it is inc e on the plaintiff to adduce 
satisfagto ounds for holding that the joint 
ow. ippof the defendant's branch in the estate 

termined so that it became the separate 


property of the last holder's branch. The test to 


be applied is whether the facts show a clear 
intention to renounce or surrender any interest in 
the impartible estate or a relinquishment of the 
right of succession and an intention to impress 


upon the zamindari the character of separate 
property. ..... The family admittedly had been 
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joint. It appeared that the common ancestor of 
the deceased holder and of the claimant had lived 
200 years before the suit, that for a long period 
there had been a complete separation in worship, 
food and social intercourse between the 
claimant's branch of the family and that of the 
deceased holder, and that upon the death of the 
holder the claimant had not disputed that the 


widow of the deceased was entitled to su "It 
was held that there was not to be <. from 
the circumstances stated above a O 


the right to succeed so as to Yon ate the joint 
right. ...... "The 


status for the purposes O ight 
whole emphasis of. Mrv Raghavan who 


iation of 


represented EN was on the words of the 
deed a lause 5 set out above. 
Sundara P this clause stipulated that 
he will,h O r to the property shown as 
bel to the widow. Sundara Pandiya was 
t reeing that the widow should retain the 
Zamindari absolutely, his mind being influenced 
by the will. Later on by the compromise made in 
Kandasami's suit what had been given absolutely 
to the widow was converted into a life estate with 
the exception of the pannai lands and Kandasami 
was acknowledged as the rightful heir. The 


recitals in the release deed, therefore, have to be 
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read in the light of the terms and conditions of 
the deed of compromise and the proper inference 
from these is that Sundara Pandiya relinquished 
his rights to succeed to the Zamindari 
immediately as the senior most member of the 
family but that he did not renounce his 
contingent right of succeeding to it by 
survivorship if and when the occasion aroseqIt is 
well settled that general words of a relea ot 
mean release of rights other than thos@then put 
up and have to be limited to t i stances 


which were in the onto ety the parties 


when it was executed." O 


< 
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CHAPTER-10 
EVIDENCE AND DOCUMENTS 


AWARD PASSED BY ARBITRATORS 
REGARDING DIVISION OF PROPERTIES 
NEEDS NO REGISTRATION:- 


In the decision reported in Kashinathsa v. 
Narsingsa, AIR 1961 SC 1077, the awa e 


court was accepted by the S and 
subsequently ignoring such po) , a suit 


was instituted by one of the p efence was 
set up on the basis of suc ance. An award 
was passed by the Arbitrators regarding division 
of properties. In the*cirgumstances, it was held 
that the award Į by the Arbitrators was not 


Registrąti ct and that the partition thus 


required ‘ régistered under Section 17 of the 


effe ted sed on the award dividing the family 
pfreferties between the members of the family are 


binding on the parties. 


WHEN PLAINTIFFS CASE WAS DAMAGED BY 
THEIR OWN ADMISSIONS 


Bishwanath Prasad And Others vs Dwarka 
Prasad 1974 AIR 117, 1974 SCR (2) 124 Ina 
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suit for partition the first defendant (respondent 
in this Court) claim that the-disputed items of 
property exclusively belonged to him. The trial 
court as well as the High Court accepted his case 
on the basis of admission made by the first 
plaintiff and the eighth. Defendant (father of the 
plaintiff) it depositions in an earlier suit as well as 
similar admissions made in the writer statement 
Wed in that suit by the eighth defendant er 
with the present plaintiffs, and held that the said 
property belonged to the first def 

There is no doubt that if the Oy itions of the 
first plaintiff, the depay by the eighth 
defendant and the written” statement filed by 
these parties in th suit were reliable, the 
plaintiffs case QF damaged by their own 


ramsar 


A CE OF OTHER INTENTION 


+ 
=. OF KARTHA IS BINDING IN THE 


A Division Bench of Court in case of 
K.M.Subbaiah and others V/s. Union of India 
and others reported in ILR 1973 KAR 1335 has 
observed thus: "An admission of a Kartha' of a 
Joint Hindu Family would be binding on the other 


members of a Co-parcenary in the absence of 
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intention on the part of the “Kartha' himself giving 
rise to an inference that he was attempting to 
acquire some property for himself at the expense 


of the other members of the family." 


BURDEN TO PROVE PREVIOUS PARTITION ON 
DEFENDANT 


THE HON'BLE MR. JUSTICE AJIT J. GU of 
Karnataka High Court in the case «ef Dodda 
Bayyanna vs Nalajaruvamma SA on 3 
September, 2012 Insofar oe 

n 


claim of prior partition NO ed, there is no 
evidence at all in support of”such a plea of prior 


defendants 


partition except g Devin in the written 


statement that t 


as a prior partition. If there 
was a p rtition, something more was 
required by way of any other evidence like 
ent jesin he revenue record, which is also not 
Laine Indeed, the burden is on the 
defendants to prove that there was a prior 
partition. The defendants have failed to discharge 
the said burden Insofar as the self acquired 
property is concerned, the revenue records would 
clearly disclose that the name of late Sanna 


Bayyanna would appear in the records along with 


that of the defendants. Even though a feeble 
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attempt is made and explanation is sought to be 
given that the entries in the revenue records 
indicate the name of Sanna Bayyanna along with 
that of the defendant is for name sake, since he 
was staying with him. However on these facts, it 


cannot be said that they are _ self-acquired 


properties. Indeed something more was required 
to show that the purchase of the property ig not 
from the nucleus of the joint family but ror 
other independent income NY not 


forthcoming. Ne) 


THERE IS NO PRESUM rene PROPERTY 
BEING JOINT = PERTY ONLY ON 


ACCOUNT OF EXI 


FAMILY Q 


Apex cog in D S LAKSHMAIAH AND 
cae Vs. BALASUBRAMANYAM AND 


E OF A JOINT HINDU 


A ER AIR 2003 SC 3800,. It will be useful 
to excerpt para-18, which reads as under: "18. 
The legal principle, therefore, is that there is no 
presumption of a property being joint family 
property only on account of existence of a joint 
Hindu family. The one who asserts has to prove 
that the property is a joint family property. If, 


however, the person so asserting proves that 
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there was nucleus with which the joint family 
property could be acquired, there would be 
presumption of the property being joint and the 
onus would shift on the person who claims it to 
be self acquired property to prove that he 
purchased the property with his own funds and 


not out of joint family nucleus that was available." 


WHEN INITIAL BURDEN TO prove goin 


FAMILY IS FAILED BY PLAINTIFF © 


The Apex Court in the cas PPASAHEB 
PEERAPPA AANRY . DEVENDRA 
PEERAPPA ne ND OTHERS (AIR 


2006 SCW 5562) served that the initial 
burden is on th tiff to show that the entire 
property w, nt family property. After initial 
discharge the burden, it shifts on the 
deft ats to show that the property claimed by 
t as not purchased out of the joint family 
nucleus and it was purchased independent of 


them. 


An identical view is taken by the Apex Court in 
the case of MARABASAPPA VS. NINGAPPA (AIR 
2012 (1) KAR 345). The Apex Court after 


reviewing all the judgments has observed in 
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Paragraph 22 as under: "22. This Court has time 
and again held that there is no presumption that 
of joint family property, and there must be some 


strong evidence in favour of the same. 


In the case of Appasaheb Chandgade Vs. 
Devendra Chandgade and others (2007) 1 SCC 
521 : (AIR 2007 SC 218 : AIR 2006 SCW 5562), 


after examining the decisions of this Cou Ss 
held: "17. Therefore, on survey aforesaid 
decisions, what emerges is t S is no 
presumption of a joint Hindu KON on the 
evidence if it is establish “eee property was 
joint Hindu family Bir her properties were 


acquired out of tha us, if the initial burden 


is discharged bY S who claims joint 


Hindu on Nn Or burden shifts to the party 


Te quisition to establish affirmatively 
ha ty was acquired without the aid of the 
j V property by cogent and necessary 


evidence." 


IN THE ABSENCE OF DISCHARGE OF THE 
INITIAL BURDEN, THE QUESTION OF 
CALLING UPON THE DEFENDANT TO PROVE 
TO THE CONTRARY THAT IT IS SELF- 
ACQUIRED PROPERTY IS NOT PERMISSIBLE 
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THE HON'BLE MR. JUSTICE AJIT J.GUNJAL of 
Karnataka High Court in the case of Bhagirathi 
@ Konavva vs Parashuram Decided on 9 
August, 2012 

Having regard to the law laid down by the Apex 
Court, the case of the plaintiff is required to be 
examined. In the case on hand, the aonly 
documents which are produced by the pl o 
show that it is a joint family property are two 
property extracts. To my mind, S; would 
not be sufficient to hold that t O is joint 
family property. It is n true that the 
plaintiff has examined two Witnesses PWs-2 and 
3. But, however, thef ence cannot be looked 
into for the pur f determining whether the 
property o> on is a joint family property or 


not. lam view that the plaintiff has not been 


able t N harge initial burden cast on her. In the 


abs€nge of discharge of the initial burden, the 
question of calling upon the defendant to prove to 
the contrary that it is self-acquired property is not 
permissible. I am of the view that the entire case 
of the parties would rest on the appreciation of 


evidence. 
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ALLEGATIONS BASED ON MERE SURMISES 
WITHOUT LEGAL EVIDENCE CANNOT BE 
ACCEPTED 

THE HON'BLE MR. JUSTICE N. KUMAR AND 
THE HON'BLE MR. JUSTICE H. S. KEMPANNA of 
Karnataka High Court in the case of Basavaraj 
Guddappa Maliger vs Beerappa @ 
Doddabeerappa Decided on 31 July, 201 


He also acquired property by allotme er 


obtaining permission from the NS, and 


in fact other members have giye objection 
saying that they have no rig 

which enabled him to acqui 

put up construction. But in the oral evidence 
adduced by the pa ere is evidence to the 
effect that both other had the benefit of 
joint fami s. It is on the basis of that 
evidence, court below has come to the 
conclusion, both properties are joint family 
preferties. It is settled law, if property stands in 
the name of member of joint family, there is no 
presumption it is a joint family property. 
Presumption is only family is joint. If the joint 
family also owns property and then the members 
acquired property in their name to constitute the 
properties acquired in the name of the members 


of joint family, the person who is setting up the 
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plea of joint family has to prove that there was 
sufficient nucleus derived from the joint family 
fund out of which the member of the joint family 
acquired the properties in their name. ............. 
There is no evidence to show what is the income 
derived from the joint family properties, what is 
the nucleus which is available after meeting the 
family necessities which was utilized for acquiring 


these properties in the name of in al 


members. Absolutely the evidence Sy is 
silent on this aspect. ............ x ly based 
on surmises. Therefore the s ding is not 


based on legal evidence ony it cannot be 


sustained. ............ , 

IF PROPERTY DS IN THE NAME OF 
MEMBER NT FAMILY, THERE IS NO 
PRESUM IT IS A JOINT FAMILY 
ox PRESUMPTION IS ONLY FAMILY 


I T. 


THE HON'BLE MR. JUSTICE N. KUMAR AND 
THE HON'BLE MR. JUSTICE H. S. KEMPANNA of 
Karnataka High Court in the case of Basavaraj 
Guddappa Maliger vs Beerappa @ 
Doddabeerappa Decided on 31 July, 2012 
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He also acquired property by allotment after 
obtaining permission from the Government and 
in fact other members have given no objection 
saying that they have no right in the property 
which enabled him to acquire the land and he has 
put up construction. But in the oral evidence 
adduced by the parties, there is evidence to the 
effect that both these brothers had the benefit of 


joint family funds. It is on the basis at 


evidence, the court below has ‘> to the 


conclusion, both properties t family 
properties. It is settled law, if 

the name of member of jei ily, there is no 
presumption it is a, joi family property. 
Presumption is on ily is joint. If the joint 
family also own erty and then the members 
acquired p a in their name to constitute the 
properdeg nized in the name of the members 
of joint family, the person who is setting up the 
p joint family has to prove that there was 
sufficient nucleus derived from the joint family 
fund out of which the member of the joint family 
acquired the properties in their name. ............. 
There is no evidence to show what is the income 
derived from the joint family properties, what is 
the nucleus which is available after meeting the 


family necessities which was utilized for acquiring 
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these properties in the name of individual 
members. Absolutely the evidence on record is 
silent on this aspect. ............ It is barely based 
on surmises. Therefore the said finding is not 
based on legal evidence and therefore it cannot be 


sustained. ............ 


MERE CONTENDING IT AS JOINT FAMILY 
WITHOUT SUFFICIENT MATERIAL TO E 
INITIAL BURDEN IN PARTITION O 


THE HON'BLE MR. JUSTICE pppoe 


of Karnataka High eNO e case of Sri 
Chandru vs Sri A V Goyvindaraju, Decided on 2 
July, 2012 


Though the defe s contend that it is the joint 


family pro we is relevant to note that apart 
from aac o 


ia sGpertics. sae In such circumstances, as 


use, the family did not own any 


t endants have not proved the existence of 
nucleus, no presumption could be raised that the 
suit site, which was purchased by the plaintiff in 
his name is a joint family property. There is 
nothing in the evidence of D.W.1 that the 
earnings from their business was being paid to 
the plaintiff. Even at the time when the suit site 


was purchased by the plaintiff, defendants 1, 3 
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and 4 were less than 20 years of age. So, the 
question that they were doing business and 
contributing the income for purchase of the suit 
property cannot be accepted. So, the material 
placed on record clearly reveals that the suit site 
was purchased by the plaintiff in his name and it 
is he, who constructed a house by obtaining loan 
from the Co- operative Society. It is in hese 
circumstances that the Courts below ha’ e 
to a conclusion that the suit preperty is 
absolutely owned by the plainti the only 
ancestral house was pete e life-time of 
d 


the father and was O efendants, the 
question of partition of the sùit property does not 


arise as it is cng hn by the plaintiff and 


further, the Co 
material € record have held that the suit 


elow on the basis of the 


absolute property of the plaintiff. 


property i 


SARY PLEADINGS AS TO WHEN AND IN 
WHAT DATE AND JOINT FAMILY 
ACQUISITIONS MADE IS NOT THERE - 
EXCEPT SELF SERVING STATEMENT OF 
PLAINTIFF AND CONTRADICTORY VERSIONS 
NO SUFFICIENT MATERIALS PLACED 
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THE HON'BLE MR.JUSTICE S NAYAK AND THE 
HON'BLE MR.JUSTICE RAM MOHAN REDDY of 
Karnataka High Court in the case of T.S. 
Subbaraju vs T.A. Shivarama Setty And Ors. 
Reported in AIR 2004 Kant 479, 2004 (7) 
KarLJ 190 


It is by now well established in law that the 


initial burden to prove the existence of a al 
property which forms a ee NS other 


acquisitions or for business of, brothers 
squarely lies on the plaintiff. XO. a pure 
question of fact, can b Oy by direct or 
circumstantial ley However, the 


circumstantial KÄ should be clear, 
unequivocal an ing, as otherwise, there is 


SS f-acquisition of a person being 


lost to an who claims a share in it. 

claims of ancestral property, joint 
fi yynucleus and the commencement of joint 
business at Bangalore, stems from paragraph-4 
of the plaint. The plaint averments are bereft of 
details such as dates on which the so-called 
ancestral immovable properties were purchased, 
the date on which it was sold, the date on which 


the joint family of his grandfather separated and 


migrated to Bangalore and the date on which the 
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alleged joint business was said to have 
commenced at Bangalore, between the plaintiffs 
grandfather and the 1st defendant. In addition, 
the plaint averments are as bald as can be and do 
not state as to what was the exact sum of money 
that was brought by the grandfather and applied 
as capital for the joint business. There is also no 
pleading as to where, when and in what name the 
said joint family business was commenc 

The sale deed does not anywheregovenants 
that the immovable property therein 


was ancestral property. Qui rary to the 


claim of the plaintiff, t ment contains 
recitals that the phy operty was the self- 


acquired property < arayana Setty Amongst 


Hindus, it is co 
of the vend een the execution of the sale deed 
of immoy ab) € property for and by way of 


ab n®caution. Merely, because the sons of 


knowledge for the children 


Adifiarayana Setty joined in the execution of Ex. 
P-1 sale deed, it cannot be inferred that the 
immovable property conveyed under the said 
Deed was ancestral, property. 

The plaintiff having pleaded joint business, 
did not produce an iota of evidence in support of 
such claim. The plaintiff ought to have secured at 


least the licence or other such documents issued 
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by the statutory authorities to carry on Provision 
Store's business in order to prove the 
commencement of the joint business. It has come 
in evidence that the plaintiff was 3 years of age in 
the year 1950 and therefore, he could not have 
had any personal knowledge of any of the facts 


asserted by him. ...... In this view of the matter, 
the civil Court did come to a correct conclusion 
that the claim of the plaintiff of joint pusia: 
false. © 


The plaintiff having fail Q. threshold 
itself to establish any of t 
the plaint, with regard A ancestral property and 


re allegation bereft of 


joint family aw 
proof of a. aint Schedule movable and 
1 


immovabl es from out of the joint family 


funds, as nsequence, will have to necessarily 
fail. eping in mind the principles of law 
e ated by the Apex Court, this Court and 
other Courts in this country, with regard to 
ancestral property and applying the same to the 
facts of this case, we are of the considered opinion 
that the joint family of the lst defendant and his 
children had no nucleus from which the disputed 
acquisitions could have been made. It is not in 


dispute that the lst defendant and his family 
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members are Hindu Undivided Family which does 
not necessarily mean that the family possessed 
joint family properties. No such presumption is 
available for the plaintiff, in law, and on facts 
also, there is no legal evidence worth the while, to 
raise any presumption. 

There is no material to show that the 
property was joint or the family possessedqoint 
fund or that there was a nucleus to au or 
add movable or immovable properties to the 

Srna the 


same. There is also no material 


plaintiff had in fact made contribution 


thereof. The ho aced sufficient 
material before the pe t that the purchase 


of immovable prop were out of their own 
funds and Pon lst defendant being an 
absolute item No. 1 of 'A' Schedule 
property entitled, in law, to dispose of the 
same if the manner he desires. Except for the self 
s statement of the plaintiff which we find to 
be self contradictory, there is nothing placed on 
record either oral or in writing to establish the 
case of the plaintiff, mere assertions will not 
suffice. The civil Court having thoroughly 
examined the pleadings and the evidence both 


oral and documentary and having adverted to all 
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the circumstances, arrived at a correct 


conclusion. 


WHEN THE PROPERTY STANDS IN THE NAME 
OF A FEMALE MEMBER WITHOUT THE AID OF 
PRESUMPTION THE PARTY ALLEGING HAS TO 
CONVINCINGLY PROVE THAT HAS BEEN 
PURCHASED OUT OF THE JOINT FAMILY 
FUNDS 


M.A. Raju vs Annaiah And Ors ~~ Kant 
497 The proposition of Hin XN that any 
property ostensibly standé e name of any 
co-parceners could be preSumed as a Joint 
Family Property, ifi own that the family had 
sufficient nucle d funds to acquire the 
cee r, the presumption is rebuttal, 


the cosp er is entitled to show that the 


pro ey deed is a self-acquired property. The 


Sai resumption does not apply when the 
property stands in the name of a female member 
without the aid of presumption the party alleging 
has to convincingly prove that the female member 
is only an ostensible owner and the same has 
been purchased out of the joint family funds. 
Now, from the date of passing of the Benami 


Transaction Prohibition Act, the legal position 
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regarding the plea of Benami has undergone a 


thorough change. 


BURDEN LIES UPON THE PERSON WHO 
ASSERTS THAT A PARTICULAR PROPERTY IS 
JOINT FAMILY PROPERTY TO ESTABLISH 
THAT FACT 


In the decision of the Apex Court in e 
of Mst. Rukhmabai v. Lala Laxminafayan and 
others, reported in AIR 1960 Sa 
been held in para 5 as under :4 WO there is 

“eyes whether 


, it has 
no presumption that 


t family property. The 


moveable or immoveab Q d by a member of a 
joint Hindu amire 


burden lies see person who asserts that a 
erty is joint family property to 


particular , pxop 
establish act. But if he proves that there was 
suffici WNoint family nucleus from and out of 

the said property could have been 
acquired, the burden shifts to the members of the 
family setting up the claim that it is his personal 
property to establish that the said property has 
been acquired without any assistance from the 


joint family property." 
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Mudigowda Gowdappa Sankh v. Ramchandra 
Revgowda Sankh, AIR 1996 SC 1976 the 
Supreme Court held as under:- "Of course, there 
is no presumption that a Hindu family merely 
because it is joint, possesses any joint property. 
The burden of proving that any particular 
property is joint family property, is, therefore, in 
the first instance upon the person who claims it 
as coparcenery property. But if the poss of 
a nucleus of the joint family propertyis either 
admitted or proved, any acquisiti O 
member of the joint family is na 


family property. This is O subject to the 
limitation that the joint family property must be 


de by a 
ed to be joint 


such as with its aid T in question could 


have been acqui 


is only after the possession 
of an ade e cleus is shown, that the onus 
shifts qn e person who claims the property 
as IeCQuisition to affirmatively make out that 
t roperty was acquired without any aid from 
the family estate. In Appalaswamy v. 
Suryanarayana Murti (ILR (1948) MAD 440 = AIR 
1947 PC 189) Sir John Beaumont observed as 
follows:- "The Hindu law upon this aspect of the 
case is well settled. Proof of the existence of a joint 
family does not lead to the presumption that 


property held by any member of the family is 
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joint, and the burden rests upon any one 
asserting that any item of property was joint to 
establish the fact. But where it is established that 
the family possessed some joint property which 
from its nature and relative value may have 
formed the nucleus from which the property in 
question may have been acquired, the burden 
shifts to the party alleging self-acquisiti to 
establish affirmatively that the prope s 
acquired without the aid of the joigt family 
property. See Babu Bhai Gird xy 

Hargovandas (ILR (1937) Bo = AIR 1937 
Bom 446); oe eshamma (ILR 


‘ Ujamlal 


(1937) MAD 1012 I, Mad 538) and 
Vythianntha v. vale? a (ILR (1938) Mad 696 = 
AIR 1938 Mad 319% 


HOW ik ae AFTER PROOF OF 


INI (Worn 


In the subsequent decision of the Apex Court in 
the case of Achuthan Nair v. Chinnammu 
Amma and others, reported in AIR 1966 SC 
411, it has been held in para 7 as under : "(7) 
...Under Hindu law, when a property stands in 
the name of a member of a joint family, it is 


incumbent upon those asserting that it is a joint 
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family property to establish it. When it is proved 
or admitted that a family possessed sufficient 
nucleus with the aid of which the member might 
have made the acquisition, the law raises a 
presumption that it is a joint family property and 
the onus is shifted to the individual member to 


establish that the property was acquired by him 
without the aid of the said nucleus. This is a well 
settled proposition of law. ..." S 

THERE WAS NO bocomeerape wine 
TO SHOW THAT THE nce IES WERE 


INHERITED BY HI THAT THE 


FATHER 


PROPERTIES ORIGI © NI onors TO HIS 


In the deci the Apex Court in the case of 
Saroja y. ilkumar and others, reported in 
(20 uQ SCC 483, the question was whether 
Aerts in question were the joint family 
properties belonging to Late Shri Ratna Mudaliar 
or were the self-acquired properties of his son 
Arumugha Mudaliar. The Apex Court held in para 
8 of the said decision that the properties stood in 
the name of Arumugha Mudaliar and there was 


no documentary evidence to show that the 


properties were inherited by him, or that the 
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properties originally belonged to his father Late 
Shri Ratna Mudaliar. In the absence of such 
evidence, the Court rejected the contention that 
the properties were the joint family properties and 
not the self-acquired properties of Arumugha 


Mudaliar. 


THE ADMISSIONS MADE BY ONE OR OTHER 
MEMBERS OF THE FAMILY TO T 
PARTICULAR CONTINGENCIES OR GET AN 
ADVANTAGE WERE NOT OF ALUE IN 
DETERMINING THE QUES WHETHER 

f» THE JOINT 


SOME OF THE ANO 
HINDU FAMILY pa TED 


Supreme Court i mabai v. Laxminarayan, 
1960 AI Nes 1960 SCR (2) 253 The 
cee: by one or other members of the 
familyto Meet particular contingencies or to get 
aô advantage were not of much value in 
determining the question whether some of the 
members of the joint Hindu family had separated. 
Persons sometimes made statements which 
served their purpose, or proceeded upon 
ignorance of the true position ; and it was not 


their statements but their relations, with the 


estate, which should be taken into consideration 
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in determining the issue. Adopted the following 
observations of their Lordships of the Privy 
Council in Venkatapathi Raju V. 
Venkatanarasinha Raju, AIR 1936 PC 264; "It 
sometimes happens that persons make 
statements which serve their purpose or proceed 
upon ignorance of the true position and it is not 
their Statements, but their relations with, the 


estate, which should be taken into consi n 


in determining the issue". © 


CONTENTS OF DOCUMENT pe PREVAIL 
OVER ORAL EVIDENCE O 


THE HON'BLE AN ICE A S BOPANNA of 
NATAKA in the case of Sri 


HIGH COURT 7P 
Raj Singh wEN Chandy Kunju Decided on 
18 Septe , 2012 The law is well settled that 


the evi ec of a witness can only be to explain a 
d nt but anything which is stated contrary 
to contents of the documents without any other 
document would not be of any avail, as the 
contents of the documents would prevail over the 


oral evidence. 


The Apex Court in V.K. Surendra v. V.K. 
Thimmaiah and others, MANU/SC/0375/2013 
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: (2013)10 SCC 211, has observed that recitals 
in the documents are binding on the persons who 


were parties to the said document. 
The Apex Court in Vidhyadhar v. Manikrao and 


another, MANU/SC/0172/1999 : AIR 1999 SC 
1441, has observed that the intention is to gather 


from the recital in the sale deed, conduct ef the 
parties and the evidence of record. 


The High Court of Andhra Pr n Darisi 


Masthanamma v. Mandiga a Krishna, 

MANU/AP/0051/2006 : 06 AP 286, has 

observed that a party to a document should not 
O 


go back from the regi n the document. 


PRESUM REGARDING THE 
DOCUME F THIRTY YEARS OLD IS NOT 


‘Cer TO WILL 


The Apex Court in the case of BHARPUR SINGH 
AND OTHERS -vs- SHAMSHER SINGH - (2009) 
3 SCC 687 has held that the presumption 
regarding the documents of thirty years old is not 
applicable to Will and that the Will must be 
proved in terms of Section-63(c) of the Succession 


Act and Section-68 or Section-69 of the Evidence 
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Act. In view of the dictum laid down by the Apex 
Court in the aforementioned judgment, it is 
mandatory on the part of the propounder of the 
Will to lead the evidence in terms of Section 63 (c) 
of the Indian Succession Act and under Section- 
68/69 of the Indian Evidence Act. Since the 
defendant has failed to adduce evidence in terms 
of the aforementioned provisions and ag the 
presumption is not available in favou e 


defendant under Section-90 of the Ny Act 


RELEVANCY OF ADMISSION Nehany IN A 


SUIT ~O 


Parameshwari Bai (rtnojirac Scindia AIR 
1981 Kant 40; 1981 KAR 78 Stray 


hardly b 


rig aħìparty can be considered to have been 


strued as admission. Before the 


sentences ted in the cross-examination could 


d téd on the basis of an alleged admission by 
him, the implication of the statement made by 
him must be clear and conclusive. There should 
not be any doubt or ambiguity about the alleged 
admission and to examine whether there is 
ambiguity in the admission, it would be necessary 


for the Court to read the other parts of the 
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evidence and the stand taken by him in the 


pleadings. 


Chikkam Koreswara Rao vs Chikkam Subbarao 
And Ors. AIR 1971 SC 1542, (1970) 1 SCC 558 
From this (Chief evidence statement) statement, 
it is clear that he had put forward a positive case 
that the lands in, question are his separate 


properties. In the course of his cross-exa n 


it was elicited from him: Under > -6 the 
consideration was paid by wR’ yI do not 


know how he got it. 
7. This admission must OD onc with the 
evidence given by him i O rns m 
Soon after he ma at statement, he also 
stated: From the (Pye took the sale deed Exh. B- 
6, I was p g es. I filed those tax receipts in 
a sepagat for my personal properties. My 
fatherqva®paying taxes on family lands, separate 
f y lands. 

8. If we read these statements along with his 
other evidence and in a harmonious manner, it is 
clear that what the appellant admitted was that 
the acquisition in question, was made by his 
father on his behalf and the consideration for the 
same was paid by his father from out of the 


appellant's private funds that were in the hands 
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of his father. Hence we are unable to agree with 
the High Court that the appellant had admitted 
that the properties covered by Ex B-6 were the 


acquisitions of his father. 


Prem Ex-Servicemen Co-Op. Tenant ... vs 
State Of Haryana And Ors. AIR 1974 SC 121, 
(1974) 2 SCC 319 It may be that the me of 


the Co-operative Societies had made some 


admissions the nature and effecko require 
examination. It is well settled ao e effect of an 
alleged admission 


circumstances in wh O: made. We are 
e 


upon the 


unable to go into t stions until they have 
been fully anf erly investigated by an 
authority wok to consider them. 

< , > 


TH © HONOURABLE MR.JUSTICE 
copa of Madras High Court in the case 
of K. K. Annamalai vs Rakkiannan Decided on 
24 January, 2012 

25. It is to be pointed out that an admission is a 
self-harming and not a self-serving statement, 


express or implied, oral or written, which is 


adverse to an individual's case. 
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26. A person against whom an admission has 
been proved may call upon his opponent, as a 
part of latter's case, to prove so much of the entire 
statement, document or correspondence, 
containing or referred to in an admission, as is 
necessary to explain it, although such additional 
part is unfavourable to the other side proving 
admission. 


27. Admissions are not conclusive, altho y 


are pieces of evidence. ND not 
constitute 'Estoppel’. A maker ww ission is 
at liberty to prove that it is (OF en or it is 


untrue. ‘O 
28. The previous admissions of a party are 


substantial evidenc oremseives against the 
maker. Admissi st be taken as a whole as 
per the de@igi rendered by the Honourable 
Supreme rt in AIR 1979 SC 154 (Haji 
C. haimmad Koya vs. T.K.S.M.A.Muthukoya). 
AdaffisSions must be unequivocal. It must be 
comprehensive. It must go to the point of issue or 
the whole log. Admissions are receivable to prove 


matters of Law or matters mixed of Law and Fact. 


Smt. S.V. Kunhima vs B.N. Viswanath ILR 
1996 KAR 1853, 1996 (2) KarLJ 726 It is well 


settled that, the entire evidence of a witness 
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cannot be rejected merely because he tells lies on 
certain points. It is for the Court to scutinise the 
evidence to accept what appears to be true and to 


reject what appears to be not true. 


M/s. Mahesh Centre and Another -vs- People 

Charity Fund by its Trustees (ILR 2007 Kar 

4344) It is the obligatory on the part of thetrial 

Court to assess and appreciate the entire d 

documentary evidence on record to nE at a 
t 


just conclusion. A stray on 
of witness in his deposition 


atement 


not be the 


criteria or basis to arrive 


duty of Court to A thè evidence in a case 


as a whole and its < g should depend upon 
the cumulative of the entire oral and 


document ence. 


+ 
=m AND BURDEN OF 


P 


Rangammal vs. Kuppuswami and another (AIR 
2011 SC 2344) Application of Section 101 of the 
Evidence Act, 1872 thus came up for discussion 
in this matter and while discussing the law on the 
burden of proof in the context of dealing with the 


allegation of sham and bogus transaction, it was 
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held that party which makes allegation must 
prove it. But the court was further pleased to hold 
wherein the question before the court was 
“whether the transaction in question was a bona 
fide and genuine one” so that the party/plaintiff 
relying on the transaction had to first of all prove 
its genuineness and only thereafter would the 
defendant be required to discharge the burden in 
order to dislodge such proof and estab 
the transaction was sham and fictitiou 
well established dictum of the Evi We that 
misplacing burden of pro AOM vitiate 
O as true 


judgment. It is also etn) 
that the burden of proof nYay not be of much 


consequence after Gh parties lay evidence, 
but while appre gaye 


of burden of proof on a 


the question of burden of 


y and recording findings in a 
par iola ay definitely vitiates the judgment as 
a penei in the instant matter. 

Vithaldas Jagannath Khatri (D) through 
Shakuntala and Ors. vs. The State of 
Maharashtra Revenue and Forest Department 
and Ors.: MANU/SC/1188/2019 The finding 


that the transaction is unnatural apart from 


raising serious suspicion effortlessly opens the 
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doors to a finding of it being sham. Ordinarily, in 
the case of sham transaction its terms deceptively 
disguise the underlying truth. The task become 
uphill, when the transaction appears natural, to 
prove it to be a sham transaction. But when the 
transaction itself is unnatural, the task of the 
court is made lighter. ... For the purpose of 
determining whether a document is a collusiye, a 
fraudulent or a sham transaction, it woul d 
be argued that the Authority to so decide must be 
in a position to consider releva id@rice in the 
form of deposition of witness sálso evaluate 
documentary evidence whi throw light on 
the matter. .......... In ashar transaction, be ita 
sale or a partition, t it has all the trappings 
of a transfer partition and it may be 
registered ch, in effect, the transferor 
continges JÈ the owner. The person who was 
the vidus owner, would, in the case of the 
p n which is sham, continue to be the 
owner. A clever camouflage or a document 
ingenuously disguised as a sale or a partition, 
cannot be permitted to defeat the intention of the 
Legislature. If the surrounding circumstances 


and the actual reality behind the transaction is 


objectively probed and it is established that the 


transferor or the previous owner, as the case may 
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be, in the case of a transfer or a partition, 
respectively, continued to hold the property as 


such on the appointed day, it must be ignored. 


Raghwendra Sharan Singh vs. Ram Prasanna 
Singh (Dead) by L.Rs.: MANU/SC/0367/2019 - 
Plaintiff filed suit against the Appellant for a 
declaration that the deed of gift executed in 
favour of the Appellant was showy an 
transaction and no title and possesgion with 
respect to the gifted property ev, ‘> 
Appellant-original Defendant 


is not binding on him. ...: 


his written statement, oy, application Under 


Order 7 Rule 11 of r rejection of the plaint 
on the ground t N suit is clearly barred by 
law of limifàfioħ® Trial Court rejected the said 
applicati the ground that from the perusal 
of recekds¥and other documents, for determining 
t estion of Limitation, oral evidence were 
required to be taken into account. Appellant filed 
a revision application before the High Court. By 
the impugned judgment and order, the High 
Court had dismissed the revision application and 
has confirmed the order passed by the Trial 

Therefore, considering the 


averments in the plaint and the bundle of facts 
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stated in the plaint, we are of the opinion that by 
clever drafting the Plaintiff had tried to bring the 
suit within the period of limitation which, 
otherwise, was barred by law of limitation. 
Therefore, the suit was clearly barred by law of 
limitation, the plaint was required to be rejected 
in exercise of powers under Order 7 Rule 11 of the 


Code of Civil Procedure. 


Narahari Dhal and Ors. vs. ee), and 
Ors. : ee OSS (I) OLR 


716 Obviously, it means NO ile plaintiff 
admitted that a sale cen n executed, she 
had come out with O specific case that the 


transaction was a < ansaction not intended 


to be acted upon ower appellate court seems 
to have put“%he‘enus on the defendants to prove 
the geni s of the transaction apparently on 
the roke that the vendor had put thumb 
i egsion on the document. It is not the case of 
the plaintiff that the document in question had 
not been read over and explained to her father, 
the vendor. It was the specific case that though a 
sale deed had been executed, it was not intended 
to be acted upon. In other words, while admitting 
about the due execution, the plaintiff had come 


out with a specific case that the transaction was 


A gift to legal fraternity - Sridhara Babu N Advocate 





1255 


intended to be a sham transaction and title was 
not intended to be conferred on the vendee. Since 
the lower appellate court has proceeded on a 
wrong footing relating to onus, the findings 
recorded by it are required to be scrutinized. ..... 
It is also contended that both the vendor and 
vendee being dead, the recital in the sale deed 
relating to payment of consideration had «great 
evidentiary value which has not been co d 
by the lower appellate court. It further 
contended that plaintiff herself tted that 
the vendees were in possessi there is no 


finding regarding the moti e alleged sham 


transaction. It is A ettled that while 


considering the n as to whether a 
transaction is or genuine, the Court is 
required t t about the motive, possession 
and cogsi ion as well as relationship between 
the NS and custody of the document. It is, of 
coufs¢, true that the document was produced by 
the plaintiff, but an explanation had been 
furnished by defendants. In this context, the 
counsel for the appellants has rightly submitted 
that the lower appellate court has not tried to 
appreciate the explanation furnished by the 
defendants on the basis of wrong assumption 


that no such plea had been taken in the written 
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statement. So far as motive for the alleged sham 
transaction is concerned, it is simply the case of 
the plaintiff that in order to avoid payment of land 
revenue, such a sale deed had been executed. 
This does not appear to be strong enough motive 
for the alleged sham transaction. ........ So far as 


payment of consideration is concerned, it is not 


disputed that the earlier transaction was af the 
year 1943 and the suit had been filed aft t 
thirty-six years in the year 1979. There4s a recital 
in the sale deed regardi S of 
consideration. Apart from the NO iat of the 

OF any direct 


plaintiff, who obviously OQ; 
knowledge in the ma thére is no material to 


rebut th recit Oean payment of 
consideration. cn WO been held in the decision 


reported i . 1971 Supreme Court 1028 
(Smt. Ra nd another v. Smt. Santa Bala 
De ng@hend others) that recital in old sale deed 
relating to payment of consideration particularly 
when the vendor and the vendee are dead, is 
admissible. So far as possession is concerned, the 
lower appellate court has observed that defendant 
No. 2 had failed to prove that be was in 
possession. The lower appellate court has 
accepted the possession on the basis of the entry 


in the Record-of-Rights. ..... The very fact that 
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plaintiff herself admitted that the purchasers 
from her father were in possession, but the lands 
had been recorded in her name clearly indicates 
that the Record-of-Rights did not reflect the 
correct position, The lower appellate court has 
refused to consider the explanation furnished by 
the defendants on the pretext that such a plea 
had not been taken. However, this appears¢o be 
an error of record, as the defendant 2 
taken a plea that the document had b handed 
over to the son of the plaintiff. .... SJ inet the 
plaintiff has failed to prove th sale deed in 
favour of defendant No. er father was a 
sham transaction and Ore to prove her 
possession over KN t land. As such, the 


Second Appeal F 
is “nse 


ed and the plaintiffs suit 


+ 
Vi Õena Ghevarchand Jain and Ors. vs. 
ant Eknath Jajoo: 
MANU/SC/0441/2009 - (2009) 5 SCC 713 - A 


document, as is well known, must be construed 
in its entirety. Reading the said in its entirety, 
there cannot be any doubt whatsoever that it was 
a deed of sale. It satisfies all the requirements of 
a conveyance of sale as envisaged under Section 


54 of the Transfer of Property Act. 
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In Bishwanath Prasad Singh v. Rajendra 
Prasad and Anr. MANU/SC/8062/2006 : AIR 
2006 SC 2965 , Court held: 16. A deed as is well 
known must be construed having regard to the 
language used therein. We have noticed 
hereinbefore that by reason of the said deed of 
sale, the right, title and interest of the 
respondents herein was conveyed abso n 
favour of the appellant. The sale deedadoes not 
recite any other transaction of. S of any 
sum by the appellant to the 0... which 

O parties. In 


was entered into by and O 
fact, the recitals made ‘in the sale deed 


categorically ng Bs the respondents 


ion to convey the property 


expressed their i 
to the ee t‘aerein as they had incurred debts 


by taking aS from various other creditors.... 


9.“it is of some significance to note that 
t iñ the expressions "vendor", "vendee", "sold" 
and "consideration" have been used. These 
expressions together with the fact that the sale 
deed was to be executed within a period of 23 
months i.e. up to June 1978, evidently the 


expression "vaibulwafa" as a condition was 


loosely used. 
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20. Furthermore, the agreement was also 
executed for a fixed period. The other terms and 
conditions of the said agreement (ekrarnama) also 
clearly go to show that the parties understood the 
same to be a deed of reconveyance and not 
mortgage or a conditional sale. 

21. The terminology "vaibulwafa" used in 
the agreement does not carry any meaning. It 
could be either "bai-ul-wafa" or "bai-bil- 

22. It will bear repetition to state&that with 
a view to ascertain the nature of ction the 
document has to be read asa . A sentence 
used or a term used may Oe. of 
the real nature of tra ‘SO Despite the 
fact that the term ` Or wats was used in the 
transaction, this, held that the document in 


mortgage conditional sale, stating: 


question é a‘deed of reconveyance and not a 


&. aib-ul-wafa, it was held by the trial 
c onnotes only an agreement for sale. In 
terms of Section 91 of the Evidence Act, if the 
terms of any disposition of property is reduced to 
writing, no evidence is admissible in proof of the 
terms of such disposition of property except the 


document itself. 
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Vimal Chand Ghevarchand Jain and Ors. vs. 
Ramakant Eknath Jajoo: 
MANU/SC/0441/2009 - (2009) 5 SCC 713 - We 
would, therefore, proceed on the premise that it 
was open to the respondent to adduce oral 
evidence in regard to the nature of the document. 
But, in our opinion, he did not discharge the 
burden of proof in respect thereof which was on 
him. The document in question was no a 
registered one but also the title deeds“n respect 
of the properties have also be S, over. 
Symbolical possession if no XO, physical 

(a have been 


possession, thus, must 2 
handed over. It was. act€éd upon. 


pleadings were eG to be considered 


e in support thereof had 


provided any e 
been add .WNo cogent evidence had been 
adduced e respondent to show that the deed 
ofs leĝv a sham transaction and/or the same 
A ed by way of a security Right of 
possession over a property is a facet of title. As 
soon as a deed of sale is registered, the title 
passes to the vendee. The vendor, in terms of the 
stipulations made in the deed of sale, is bound to 
deliver possession of the property sold. If he does 


not do so, he makes him liable for damages. The 


indemnity clause should have been construed 
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keeping in view that legal principle in mind. ...... 
Although evidences had been brought on record 
to show that upon grant of leave and licence, the 
keys of godowns had been handed over but in 
respect thereof no contrary findings had been 
arrived at. .... We would assume that the parties 
entered into an arrangement as a result whereof 
the father of the respondent was to contine in 
possession. The character of his pos ‘ 
however, changed from that of an ner to a 
licensee. A legal fiction in a gi sot this 
nature is created in terms O the owner 


becomes dispossessed an s possession in 


a different capacity, By. , as a licensee 


heavy burden of AS upon the defendant to 


show that the tr ion was a sham one. It was 
not a cas the parties did not intend to 
enter ipt transaction at all. Admittedly, a 
tra akn had taken place. Only the nature of 
t tion was in issue. A distinction must be 
borne in mind in regard to the nominal nature of 
a transaction which is no transaction in the eye 
of law at all and the nature and character of a 
transaction as reflected in a deed of conveyance. 
The construction of the deed clearly shows that it 


was a deed of sale. The stipulation with regard to 


payment of compensation in the event appellants 
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are dispossessed was by way of an indemnity and 
did not affect the real nature of transaction 

In any event, in view of the conduct of the 
respondent, he cannot claim equity. An equitable 
relief can be prayed for by a party who 
approaches the court with clean hands 


therefore, have no hesitation in holding that in 
the facts and circumstances of this casey the 
plaintiff's suit should have been decreed > 

Division Bench of Court in erga Manbai, 
MANU/MP/0134/1970 : 19 LJ 852, In 


this case the purchaser d for possession 


the document was not 


of the land on the basis A sale-deed in his favour- 


The vendor AS 


intended to conv 


and led oral*evi ce about it. The vendor was an 


le but was related to loan 


old man ove 60-years. The Court observed 
thatt ‘Niendant could plead that the document 

t intended to convey title put related to 
loan. The price was found to be inadequate. In 
these circumstances the sale-deed was held to be 


fictious and the suit was dismissed. 


Supreme Court dealt with the bar of Section 92 of 
Evidence Act, in the case of Gangabai vs. 


Chhabubai, MANU/SC/ 0385/1981 : AIR 1982 
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SC 20. Their Lordships observed that bar 
imposed by sub-section (1) of Section 92 applied 
only when a party seeks to rely upon the 
document embodying the terms of _ the 
transaction. In that event the law declares that 
the nature and intent of the transaction must be 
gathered from the terms of the document and no 
evidence of any oral agreement or statement can 
be admitted as between the parties h 
document for the purpose of contradicting or 
modifying its terms. This cng 


transaction 


when the case of a party is Oy 
recorded in the ow ever intended to 


be acted upon between,the parties and that the 
document is a sha O question arises when 


the party asser at there was a different- 
documen 
wh ever’ For that purpose oral evidence is 
a ssible to show that the document executed 


was never intended to operate as an agreement 


transactio O er and what is recorded in the 
oO intended to be of no consequence 


but that some other agreement altogether not 
recorded in the document, was entered into 


between the parties. 


Mahadev Prasad Umadutt and Ors. vs. 
Munnibai and Ors.: MANU/MP/0674/1999 - 
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2001 (2) RCR (Civil) 127 When the transaction 
is unconscionable on the facts established on 
record and there is close relationship between 
vendor and vendee and the vendee is in a position 
to influence the will of the vendor, the plea of the 
vendor that the transaction intended was 
different than what is recorded as sale-deed, has 


to be accepted. The burden shifts on vende¢e to 


establish that the transaction w ot 
unconscionable or sham. The S could 


achieve the end in the present © 
that the current market price Oy C 
t 


In fact there is proof on Hoi the amount of 
Rs.4,000/- for sale lly inadequate i.e., 


showing 


tually paid. 


wW 
even less than 1/6 On. price, then current. 


Syed Ra nd others vs. Mohammad 
Moulana ref orted in MANU/KA/0094/1977 : 
AI Igy KAR 173, wherein it has been held as 
und€rjy "3. A reading of the plaint shows that the 
plaintiffs case was that the sale deed executed by 
Saiduddin was a nominal one and was not 
intended to be effective by the parties to it. It was 
not their case that the sale deed was avoidable 
instrument. In the circumstances, the courts 
below were in error in holding that it was 


necessary for the plaintiffs to seek the relief of 
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cancellation of the sale deed. They were further in 
error in thinking that no oral evidence could be 
adduced by the plaintiffs to show that the 
document was a nominal one. When the 
document in question is a void one, the question 
of seeking its cancellation would not arise at all. 
It is only when a document is a voidable one that 
is valid until it is declared as void, the question of 
seeking its cancellation would arise. Sect of 
the Indian Evidence Act precludes a party from 
adducing oral evidence for pose of 


contradicting, varying, cage subtracting 
a 


from the terms of a contr nt. In order to 


attract the provision er there should be a 


contract in existen en a party pleads that 
there was no one at all or that an instrument 
which ha ri 


was only am one not intended, to be acted 


ought into existence earlier 


upon, uld be open to him to establish by oral 
evi e that there was no intention on the part 
of the parties to bring into existence a contract or 
an effective document. The Courts below while 
disposing of the case before them, failed to notice 
the above distinction. The order passed by the 
trial court rejecting the plaint and the judgment 
passed by the lower appellate court are, therefore, 


liable to be set aside. They are, accordingly, set 
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aside. The suit is remitted to the trial court with 
a direction to dispose it of afresh after recording 
the evidence to be adduced by the parties. The 
trial court shall if necessary after hearing the 
parties re-cast the issues framed in the suit. ...... 
The institution fee paid on the memorandum of 
appeal shall be refunded to the appellants. No 


costs." 


A. Abdul Rashid Khan (Dead) and 
P.A.K.A. Shahul Hamid and Ot 
MANU/SC/2734/2000 : (200 


As per the proviso (4) NO i 
Evidence Act, the oral ce cannot exclude 


the written comet ept the oral agreement. 
Hon'ble Supreme yy Aree "4. At the outset, we 
may consi ios case of the appellants, as 
containe e additional written statement that 
it was€{urtderstood between the parties that the 
plemtiif would obtain the signatures. of 
respondents 2 and 3 and that the sale deed would 
be executed as one composite sale deed of the 
entire property. On the contrary, the case of 
respondent 1 is that the appellants undertook to 
get the signatures of their sisters. They are all 
plea and contentions which are not borne out 


from the agreement and sale. These are pleas by 
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both the parties beyond the said written 
agreement. The law in this regard is well settled, 
in view of Section 92 of the Indian Evidence Act; 
where any contract is required by law to be 
reduced in writing, then no oral evidence or 
understanding to the contrary or what is apart 
from the said contract would be admissible in 
law. It is not in dispute in the present case, the 


agreement of sale was reduced to writin h 


was for an immovable property. Kes these 


pleas, both of the appellants A ndent 1, 
as aforesaid being beyond the pwitt€n agreement 
of sale cannot be taken i ideration." 


S. Saktivel (Dead) Os. Vs., M. Venugopal 
Pillai and hers reported in 
MANU/SC. 000 : (2000) 7 SCC 104. - 
"6. In SS substance what proviso (4) to 
Secti provides is that where a contract or 
d tion, not required by law to be in writing, 
has been arrived at orally then subsequent oral 
agreement modifying or rescinding the said 
contract or disposition can be substantiated by 
parol evidence and such evidence is admissible. 
Thus if a party has entered into a contract which 
is not required to be reduced in writing but such 


a contract has been reduced in writing, or it is 
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oral, in such situations it is always open to the 
parties to the contract to modify its terms and 
even substitute by a new oral contract and it can 
be substantiated by parol evidence. In such kind 
of cases the oral evidence can be let into prove 
that the earlier contract or agreement has been 
modified or substituted by a new oral agreement. 
Where under law a contract or dispositi is 
required to be in writing and the same n 
reduced to writing, its terms cannot modified 
or altered or substituted by tract or 
disposition. No parol evidence We admissible 


to substantiate such 1 contract or 


disposition. A mes or its validity or 


effectiveness is re y law to be in writing 
and, therefore, a or alteration or 
substitutiq such written document is 
permisgib y parol evidence and it is only by 
ano Secs document the terms of earlier 

em document can be altered, rescinded or 
substituted. There is another reason why the 
defendant/appellant cannot be permitted to let in 
parol evidence to substantiate the subsequent 
oral arrangement. The reason being that the 
settlement deed is a registered document. The 
second part of proviso (4) to Section 92 does not 


permit leading of parol evidence for proving a 
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subsequent oral agreement modifying or 
rescinding the registered instrument. The terms 
of registered document can be altered, rescinded 
or varied only by subsequent registered 
document and not otherwise. If the oral 
arrangement as pleaded by the appellant, is 
allowed to be substantiated by parol evidence, it 
would mean re-writing of Ext. A-1 and, therefore, 


no parol evidence is permissible. ..........: w 


of the aforesaid legal position on eer of 


proviso (4) to Section 92 we nA 
whether settlement deed Ext. QF 


be in writing under “NO not. It is not 
disputed that by settlement deed Ext. A-1, which 


ine as to 


s required to 


is a disposition, M wamy Pillai passed on 
right to property is sons who acquired right 
in the prop : ere there is such conferment 
of title to ihe | roperty, law requires it be in writing 
for tafe cacy and effectiveness. A document 
as effective by reason of the fact that it is 
in writing. Once under law a document is 
required to be in writing parties to such a 
document cannot be permitted to let in parol 
evidence to substantiate any subsequent 
arrangement which has effect of modifying earlier 


written document. If such parol evidence is 


permitted it would divest the rights of other 
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parties to the written document. We are, 
therefore, of the view that the subsequent oral 
arrangement set up by the defendant-appellant 
cannot be proved by the parol evidence. Such a 


evidence is not admissible in evidence." 


Supreme Court in the matter of Jamila Begum 
(dead) through legal representatives v. Shami 
Mohd. (dead) through legal represe s 
and Anr. MANU/SC/1488/2018 : (2 ) 2 SCC 
727 has held that registration ale deed 
reinforces valid execution of t Oo It was 
observed as under:- " e deed dated 


21.12.1970 in favour of mila Begum is a 


registered tooumeny GP the registration of the 
sale deed WA alid execution of the sale 
deed. A regigte document carries with it a 


presumpt hat it was validly executed. It is for 


the tyè challenging the genuineness of the 
t tion to show that the transaction is not 


valid in law. 


Prem Singh and Ors. vs. Birbal and Ors. : 
MANU/SC/8139/2006 - There is a presumption 
that a registered document is validly executed. A 
registered document, therefore, prima facie would 


be valid in law. The onus of proof, thus, would be 
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on a person who leads evidence to rebut the 


presumption. 


Supreme Court in the matter of Vidhyadhar v. 
Manikrao and another MANU/SC/0172/1999 : 
(1999) 3 SCC 573 has held that even if the whole 


of the price is not paid, but sale deed is executed 

and thereafter registered, if the property &is of 

value of more than Rs. 100, the sale A 

complete. © 

Subhra Mukherjee v. Bharat er Coal Ltd. 
o 


MANU/SC/0162/2000 NJ 
whether the document A question was genuine 


00 SC 1203, 
or sham or bogus, rty who alleged it to be 
bogus had to pr hing until the party relying 
upon the nt established its genuineness. 
<- (Ragg al vs. Kuppuswami and Ors. : 
MA w(Sb/0620 /2011) -> It is further well- 
het) that a suit has to be tried on the basis of 
the pleadings of the contesting parties which is 
filed in the suit before the trial court in the form 
of plaint and written statement and the nucleus 
of the case of the Plaintiff and the contesting case 
of the Defendant in the form of issues emerges 
out of that. .... It hardly needs to be highlighted 


that in a suit for partition, it is expected of the 
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Plaintiff to include only those properties for 
partition to which the family has clear title and 
unambiguously belong to the members of the 
joint family which is sought to be partitioned and 
if someone else's property meaning thereby 
disputed property is included in the schedule of 
the suit for partition, and the same is contested 
by a third party who is allowed to be impleaded 
by order of the trial court, obviously i e 
Plaintiff who will have to first of all SS the 


burden of proof for establishing disputed 


property belongs to the joint faf hich should 


be partitioned “nO ne who claims 
that some portion of G y7 family property did 


not belong to the P s joint family in regard 


to which decree rtition is sought. 
© 
Xe) 

Court ne matter of Corporation of City of 
B ore v. Zulekha Bi MANU/SC/7346/2008 
: 2008 (11) SCC 306 (308) that it is for the 
Plaintiff to prove his title to the property. This 
ratio can clearly be made applicable to the facts 
of this case for it is the Plaintiff who claimed title 
to the property which was a subject-matter of the 


alleged sale deed of 24.2.1951 for which he had 


sought partition against his brother and, 
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therefore, it was clearly the Plaintiff who should 
have first of all established his case establishing 
title of the property to the joint family out of which 
he was claiming his share. When the Plaintiff 
himself failed to discharge the burden to prove 
that the sale deed which he executed in favour of 
his own son and nephew by selling the property 
of a minor of whom he claimed to be legal 
guardian without permission of the cou s 
clearly fit to be set aside by the High Côurt which 

S, have 


the High Court as also the co 


miserably failed to discharges € onus was 


clearly on the Plaintiff eS ly establish his 
case on the basis of eE: re and could 


not have been allo the High Court to rely 
on the weakne Ae an of defence of the 
Defendant pêant herein to discharge such 
onus. „Ò 
< 

TA Sao (Deceased) through Legal Heirs 
vs. Dharamu Chaudhary 
MANU/SC/0598/1991 - (1991) 3 SCC 331 - In 
the suit based on title the burden was 
undoubtedly on the plaintiff to prove such title. 
When the plaintiff has assailed the earlier deed 
executed by his vendor in respect of the same 


land it was for the plaintiff to establish that it was 


A gift to legal fraternity - Sridhara Babu N Advocate 





1274 


a Farzi Kebala and sham transaction 
unsupported by consideration. The learned 
Additional District Judge has proceeded to 
consider how far this onus which lay heavily on 
the plaintiff had been discharged. He referred to 
the various tests that have been laid down in 
order to ascertain that a particular deed is a Farzi 
Kebala. He considered the relationship between 
the parties, the evidence relating to the 

of the document, passing of considerati 

and possession. It was found 

and his brother Gulab Sao wer, 

Tetri, that Ex.2-A sale de n the custody of 
Tetri and it had been produted in Court by the 
plaintiff. On the evi , it was found that the 
stamp paper for cument was purchased by 


the vendor. ere was clear indication that the 


vendee,di take part in the preparation of the 


doc nt The inferred this fact from the 
c stance that incorrect particulars had been 
incorporated in the deed. He rejected the 
contention that the documents were 
surreptitiously obtained by the plaintiff and his 
vendor. It was noticed that even after the 
execution of the deeds, Tetri was continued to be 
in possession. She moved the authorities for 


recording her name in Jamabandi and she had 
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paid the rent. Regarding the motive for the 
execution of the deed, it was noticed that Mst. 
Tetri had debts and the deeds was executed to 
cover the property from the reach of the creditors 
and without consideration. The learned 
Additional District Judge considered the evidence 
relating to the consideration. He referred to the 
evidence of PW-8, the attesting witness andPW- 
14 the plaintiff. These witnesses sta at 
nothing had been paid as consideration. As per 
the recital in the deed an amo SS 500/- 
was a prior payment and R W.. paid in 
cash at the time of executi JE earnet Judge 
noticed that there wag no O statement 
regarding the pa eo 
consideration on The vendor was dead. 
Lakhan S efendant, avoided the witness 


box. The nce of the parties to the document 


of any part of the 


b 


His evidence was analysed and was found to be 


of Lakhan Sao, was examined as DW-11. 


Ws ng herefore on record. Gulab Sao, the 


discrepant. The learned Judge on a consideration 
of evidence on both sides found that the evidence 
on the point of payment of consideration by 
appellant Lakhan Sao is far from satisfactory and 
the evidence of the appellants is unworthy of 


credit. Motive was found to be satisfactorily 
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established as the existence of debts to some 
creditors was admitted. On the question of 
possession, the learned Judge scrutinised the 
evidence and found that Tetri was in possession 
even after execution of Ex. 2-A. Having found 
these ingredients in favour of the plaintiff, the 
learned Judge concluded that Ex.2-A executed by 
Tetri on 14.2.1959 was only Farzi Kebala without 


any consideration and it created no ft d 


possession to the appellants. 

The only point that ha Deessa 
before us is that lower ap court has 
wrongly proceeded on the at onus shifted 
to the defendant to J the passing of 
consideration and the evidence did not 


establish that f. was maintained that the 


onus did as the burden was entirely on 


the plain prove the fact that document was 


inoperati and no consideration did pass 
t der. We have pointed out earlier that the 
High Court has set aside the earlier decree 
pointing out the error committed by the lower 
appellate court. This observation made by the 
High Court has been kept in mind by the 
Additional District Judge in disposing of the 
appeal thereafter. The learned Judge has 


considered the question of burden on the plaintiff 
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to establish that there had been no consideration. 
In examining the question whether the plaintiff 
had succeeded in proving the negative fact it was 
open to the court to consider the entire evidence 
on record when both the parties have tendered 
evidence and no part of the evidence could be left 


out. On a consideration of the whole evidence, the 
Court has concluded that there had passed 
consideration. This finding cannot, her QO 
said to be vitiated. © 

~Q 


Supreme Court in Pa mar Gupta v. 


Rochiram Nagdeo. MANU/SC/1187/1999 has 


held that burden of to substantiate that 
recitals in the ae are untrue lies on the 
party who tSto prove it. The relevant extract 
is quoted WE = 2O CETERE The clear 


ple ig the plaintiff is that he purchased the 
suiproperty as per Ext. P. 11 sale deed. Burden 


of proof cannot be cast on the plaintiff to prove 
that the transaction was consistent with the 
apparent tenor of the document Ext. P-11 sale 
deed contains the recital that sale consideration 
was paid by the plaintiff to Narain Prasad the 
transferor. Why should there be a further burden 


of proof to substantiate that recitals in the 
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document are true? The party who wants to prove 
that the recitals are untrue must bear the burden 
to prove it 25. In this case. Ext. P. II is the 
document by which transfer of ownership from 
Narain Prasad was effected. When any party 
proposes to show something which is at variance 
with the terms of Ext. P. 11 the burden of proof is 
on him. When respondent asserted that the real 


transaction is not what is apparently m d 


in Ext, P. 1 1 the burden is on the Eo to 
establish the transaction ANg 


the real one." Q 
In Vishwanath Bapurao Q.. v. Shalinibai 
(> and 


rts to be 


Nagappa Sabal others, 
nana /oaagpae : JT 2009 (5) SC 395 : 
(AIR 2009 (Supp) 1525) : (2009) 12 SCC 101 
whereig Oo held as under: "27. There is a 
pre up n that a registered document is validly 
LOA A registered document, therefore, 
prima facie would be valid in law. The onus of 
proof, thus, would be on a person who leads 
evidence to rebut the presumption. In the instant 
case, Respondent 1 has not been able to rebut the 


said presumption." 
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A Division Bench of the Calcutta High Court in 
the case of Bhuban Mohini Dasi and others v. 
Kumud Bala Dasi and others reported in 
MANU/WB/0117/1923 : AIR 1924 Calcutta 
467 has observed as under: "The rule thus 
enunciated must be coupled with the elementary 
principle that the burden of proof lies upon the 
person who asserts that the apparent is net the 
real state of things. It is important to bea d 
in this class of cases that, as pointed owt by Lord 
Phillimore in Manick Lal v. Bijo h A.LR. 
1921 P.C. 69, the decision of, ourt should 
rest not upon suspicion n legal grounds 


established by legal testimony. This recalls the 


earlier pronounce to the same effect by 
Lord Westbury arom v. Gopaul (1866) 11 
M.I.A. 28 y Sir Lawrence Jenkins in 
Minakųm v. Bijoy Singh 


MA wfPR/0026/ 1916 : ALR. 1916. P.C. 238. 


B are not unmindful that, in the words of 


Lord Hobhousa in Uman Prasad v,. Gandharp 
Singh (1887) 15 Cal. 20, and of Lord Shaw in 
Mohammad Mahbub v. Bharatindu A.I.R. 1918 
P.C. 137, as benami transactions are very familiar 
in Indian practice, even a slight quantity of 
evidence to show that it was a sham transaction 


may suffice for the purpose. The person who 
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impugns its apparent character must not rely 
however solely on probabilities, as Lord 
Buckmaster observed in Irshad Ali v. Kariman 
MANU/PR/0105/1917 : A.I.R. 1917 P.C. 169. He 
must show something definite to establish that it 
is a sham transaction, on the principle that the 
burden of proof lies upon the person, who claims 
contrary to the tenor of a deed and allegesathat 
the apparent is not the real state of 

Azimut v. Hurdwaree MANU/PR/00@8/1870 : 
(1870) 13 M.I.A. 395, Faez Buks eerooden 
MANU/PR/0018/1871 : (187 M.LA. 234, 
Suleiman v. i Begam 
MANU/PR/0036/1897 Y 25 Cal. 473, 
Nirmal v. Mahom NU/WB/0002/1898 
(1898) 26 Cal. Moti Lal v. Kundan Lal 


ne 917 : ALR. 1917 P.C, 1." 


o 
In ode of Anil Rishi Vs. Gurbasaksh Singh 
rep6rted in MANU/SC/8133/2006 : (2006) 5 
SCC 558, dealing with the burden of proof, the 


Apex Court observed as follows:- "Difficulties 
which may be faced by a party to the lis can never 
be determinative of the question as to upon whom 
the burden of proof would lie. The learned Trial 
Judge, therefore, posed unto himself a wrong 


question and arrived at a wrong answer. The High 
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Court also, in our considered view, committed a 
serious error of law in misreading and 
misinterpreting Section 101 of the Indian 
Evidence Act. With a view to prove forgery or 
fabrication in a document, possession of the 
original sale deed by the defendant, would not 
change the legal position. A party in possession 
of a document can always be directed to preduce 
the same. The plaintiff could file an ap n 
calling for the said document from thedefendant 
and the defendant could have ee by 
e 


the learned Trial Judge to vF the same. 
There is another ospe NOY matter which 
d. 


should be borne in min distinction exists 
between a burden o and onus of proof. The 
right to begin fo onus probandi. It assumes 
importance ~e early stage of a case. The 
question O of proof has greater force, where 
the Yen is which party is to begin. Burden of 
p used in three ways : (i) to indicate the 
duty of bringing forward evidence in support of a 
proposition at the beginning or later; (ii) to make 
that of establishing a proposition as against all 
counter evidence; and (iii) an indiscriminate use 
in which it may mean either or both of the others. 
The elementary rule is Section 101 is inflexible. 


In terms of Section 102 the initial onus is always 
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on the plaintiff and if he discharges that onus and 
makes out a case which entitles him to a relief, 
the onus shifts to the defendant to prove those 
circumstances, if any, which would disentitle the 


plaintiff to the same." 


Renushree Lahkar and Ors. vs. Pradip Kr. 
Lahkar and Ors.: MANU/GH/0796/2018 -018 
(4) GLT 733 (GAUHATI HC) - When e 
parties adduce evidence in supporħ of their 
respective issues and the entire evs relating 
to the facts in issue are before ourt, burden 


of proof loses its importa the question of 


burden of proof er, metely academic. What 


is important to no at, evidence must be 


adduced in res the issue involved. Mere 
examining AEN Miness by both the parties or 
saanciog evidence not relevant to prove the 
real is§ue™in controversy or when such evidence 
a d by the parties are not sufficient to arrive 
at a satisfactory conclusion without further 
evidence, relevancy of burden of proof does not 
disappear. Therefore, when each party adduces 
evidence to prove and disprove the fact-in-issue, 


then only, the importance of burden of proof 


disappears. 
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There is no gainsaying, that the initial 
burden is on the shoulder of the plaintiff, who 
knocks the door of the court for a decree or relief 
in his favour asserting certain facts, being the 
sole basis of the claim, be it negative or positive 
to prove such facts. Unless the plaintiff 
discharges his burden, he cannot succeed in the 


suit, despite weakness of the defence «gase. 


Apparently, in the case at hand, the ff 
brought the suit for declaration cag alleged 
deed of partition was 


necessarily initial burden ye e plaintiff to 


erefore, 
prove the plea of forgery. laintiff adduces 
some evidence in discharge’ of his burden, the 
the defendant to rebut 
such evidence. efore, unless evidence is 
brought o enabling the court to come to 
a conclusi n the facts in issue, the question of 
bur Sr remains relevant. 
he provision of Section 110 Evidence Act 
embodies well known principle, that 
possession is the nine point of title or that the 
possession is a prima facie proof of ownership. 
Section 110 of the Indian Evidence Act raises a 
presumption of title in favour of a person in 
possession of the property, unless it is rebutted 


or proved that the other party possesses better 
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title. Hon'ble Bombay High Court in Secretary of 
State Vs. Cimon Lal 1942 Bombay 357 - in 
MANU /MH/0130/1941 : AIR 1942 Bombay 161 
observed, that the presumption u/s. 110 would 
apply only if two conditions are satisfied - (1) that 
the possession of the plaintiff is not prima facie 
wrongful and (ii) that the title of the defendants is 


not proved. It is to be borne in mind, that the 


possession by itself constitutes limited ti e 
property, which is good against all, @éxcept the 
rightful owner. In order to dra WP ction 
u/s. 110 of the Indian Eviden Oar to shift 
the burden of proof of ti the defendants, 
Section 110 can be hak ly when apparently 


the defendants had e, or there was absence 
of evidence with d to title of either party. 

In t nstant case, admittedly the suit 
property ancestral property of both the 
plai tif d the defendants. Once property in 
q iðn is proved to be ancestral property of 
both the plaintiff & defendant, nothing more is 
required to prove the title, and presumption u/s. 
110 of the Evidence Act does not apply. The 
logical presumption on the facts of the present 
case would be that both the plaintiff and the 
defendants had title, until and unless it is proved, 


that the plaintiff alone had title over the suit 
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properties in exclusion of the other heirs. 
Therefore, Section 110 of the Evidence Act could 
not be invoked in the instant case for shifting the 
burden to the defendants to prove that the 
plaintiff did not have title over the suit properties. 
When admittedly the properties were ancestral 
properties of both the plaintiff and the defendants 
and the plaintiff had come with a plea that ag per 
the subsequent family settlement, he be e 
owner of the property and sought for declaration 
that the previous deed of partitio rged and 
again unless the plaintiff pr e previous 
deed of partition to be fo 
a presumption of title ofthe plaintiff, and as such, 
Oy 10 Evidence Act would 


the provision of on 
not apply in DEF n hand. In any view of the 


matter, w 


the courts below were of 
concursre ding, that the plaintiff failed to 
dis ehis burden to prove that the partition 
d 1994 was forged, which was essentially a 
finding of fact, such factual finding cannot be 
interfered in second appeal, unless found to be 


perverse. 


In Tirupathi v. Lakshmana, 
MANU/TN/0259/1953 : AIR 1953 Mad 545 the 
Madras High Court held: " In my opinion, 
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whether a sale deed was a sham and simulated 
one not intended to convey any title or whether it 
was real one intended to pass title to the 
transferee thereunder depends upon the 'animus 
transferred' at the time when the parties entered 
into the transaction and each case has to be 
decided with reference to the documents &. the 


surrounding circumstances." 


In Udya Chand Dutt v. Saibal Son, 
0571/1987 : AIR 1988 SC 367 it 
before the Supreme Court th of the main 


indications which wou) whether the 


transaction in DA one of loan and the 


document of sale w uted by way of security 
or that the trans was an out and out sale of 
the prop whether the consideration 
appearin e document appears to be too low. 
If, t efohsideration is too low, it would indicate 
t the transaction could not have been one of 
sale. If the consideration is fair or reasonable, it 
would indicate that the transaction was one of 


sale." 


Akula Madhava Rao and Ors. vs. P. Rukmini 
Bai: MANU/AP/0625/1995 - In essence, the 
plea of the appellants was that the alleged 
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transaction of sale was no sale at all, as it was not 
intended to be acted upon by the parties. It was 
alleged to be a nominal and sham transaction. 
Whether it was intended to serve the collateral 
purpose of security for repayment of loan, or was 
a device to defeat the claim of the plaintiffs in the 
partition-suit, is immaterial. The main question 
is whether it was intended to be acted upen by 


the parties and for deciding that ques all 


such attending circumstances, which, may be 
helpful in arriving at a just ©. may be 


looked into. In other words, ian the plea of 
loan was not raised, NO e materials to 
t 


indicate that it was a lean transaction and those 
materials are suppli ie the respondent herself 
by her plaint ngs and the documents 


executed by“Wer®and referred to hereinbefore. 


¢ 
Kal a(Devadattam and Ors. vs. The Union of 
I UOI) and Ors.: MANU/SC/0106/1963 - 
AIR 1964 SC 880 - The plaintiffs contended that 
the debts due by Nagappa to Kumaji Sare Mal 
being immoral or avyavharika their share in the 
properties was not liable to be sold. In any event, 
they contended, the shares allotted to them under 
the deed of partition were not liable to be attached 


and sold in execution proceeding in enforcement 
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of the decree against their father Nagappa, and 
the remedy of the creditor even if the debts were 
not avyavharika was to file a suit to enforce the 
pious obligation of the plaintiffs and not in 
execution of the decree obtained against Nagappa 
alone. The creditors contended that the deed of 
partition was a sham transaction and therefore 
they were entitled to proceed in execution. 


Alternatively, it was contended that ev 


transaction, it was open to the 

decree obtained before the parti 

pious obligation of the plai 

debts of their father in executi ; 
and it was not n ry for them to file a 
separate suit. N question as to the proper 
procedure orcement of the liability of a 


Hindu 0 discharge the debts of his father 


which@are not avyavharika, where since the 


passing of the decree on the debt against the 
father there has been a partition between the 
father and son, there has arisen difference of 
opinion. The Madras High Court in Schwebo K. S. 
R. M. Firm v. Subbiah I.L.R. (1945) Mad. 138., 
held that the son's share in the property cannot 
be proceeded against in execution, as the division 


of status brought about by the partition will 
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stand, notwithstanding the avoidance of the 
partition as a fraudulent transfer. This was 
reaffirmed in a Full Bench judgment of the 
Madras High Court in Katragadda China 
Ramayya v. Chiruvella Venkanraju 
MANU/TN/0372/1954 : AIR1954Mad864 , where 
the Court held :- "A son under the Hindu law is 
undoubtedly liable for the pre-partition dekts of 
the father which are not immoral or ill ~f a 
decree, however, is obtained against ¢he father 
alone, and there is a partitio, N family 
properties, in execution of s SO) once the 

Op creditor as by 


son's share cannot be a 
reason of the partition the diSposing power of the 


father possessed yi over the son's share 


under the pious 


tion of the son to discharge 
the father. N can no longer be exercised. 
With the Ò ion, the power comes to an end. 
The inGey thereafter can be enforced only in a 
stat? After partition, the son's share can no longer 
be treated as property over which the father had 
a disposing power within the meaning of s. 60 
Civil P.C." 

18. On the other hand the Bombay High Court 
has held in Ganpatrao Vishwanathappa v. 


Bhimrao Sahibrao I.L.R. (1950) Bom. 414., that a 


decree obtained against the Hindu father may 
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after partition be executed against the son's 
interest by impleading the son as a party to the 
executing proceeding against the father. There is 
no clear expression of opinion by this Court on 
this question, though in S. M. Jakati v. S. M. 
Borkar MANU/SC/0148/1958 : [1959] 1 SCR 
1384 , this Court has held that the liability of a 
Hindu son to discharge the debts of his father 
which are not tainted with immorality or y 
is founded in the pious obligation the son 
which continues to exist in the lifes and even 


after the death of the father a ich does not 


r to make an alienation 


family property : all Le results from partition is 


that the right of AS 


comes to an en 
family wa VS execution of a money decree 
E er and the sons sued to set aside 


the sa ‘Nec far as is affected their interest in the 


at case the property of the 


preferty and for a decree for possession of their 
share. The Court held that it was not proved that 
the liability which was incurred by the father was 
illegal or immoral and the sale of the joint family 
property including the share of the sons for 
satisfying the debts was valid notwithstanding 
the severance of the joint family status effected 


before the sale was held through Court. We do not 
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think it necessary to express our opinion on the 
question whether the remedy of the creditor is to 
file a separate suit to enforce the pious obligation 
of a Hindu son to discharge the debts of his 
father, where since the decree against the father 
on a debt there has been a severance of the joint 
family status, or whether he can proceed to 


execute the decree against the son's interest in 


the property, after impleading him as a o 


the execution proceeding, for we are S of 


the opinion that the High 9 right in 
holding that that partitio s a sham 


transaction which naa O) ene to be 
operative. 


Sk. Sattar Sk. ? Choudhari vs. Gundappa 
AMabadas e: MANU/SC/0225/1997 - 
AIR 199780) 98 - Whether the premises, which 
is i &cepation of a tenant, shall be retained 
j y) by all the lessors or they would partition it 
among themselves, is the exclusive right of the 
lessors to which no objection can be taken by the 
tenant, particularly where the tenant knew from 
the very beginning that the property was jointly 
owned by several persons and that, even if he was 
being dealt with by only one of them behalf of the 


whole body of the lessors, he cannot object to the 
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transfer of any portion of the property in favour of 
a third person by one of the owners or to the 
partition of the property. It will, however, be open 
to the tenant to show that the partition was not 
bona fide and was a sham transaction to 
overcome the rigours of Rent Control laws which 
protected eviction of tenants except on specified 


grounds set out in the relevant statute. 


Mohni Bai Gurdasmal Hirwani ~~. 
Chotelal Jain: wd - The 
scope for challenging the parți etween the 


co-owners by the tenant i 


no right in the tenant 2 E ent the joint owners 


or co-lessors fro itioning the tenanted 
accommodation g themselves. Whether the 
premises, chis in occupation of a tenant, 
shall be r tal aed jointly by all the lessors or they 
wouldęąpatition it amongst themselves, is the 
e e right of the lessors to which no objection 
can be taken by the tenant. It will, however, be 
open to the tenant to show that the partition was 
not bona fide and was a sham transaction to 
overcome the rigours of the Rent Control Laws 


which protect eviction of the tenants except on 


specified grounds set out in the statute. 
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State of Bihar vs. Radha Krishna Singh and 
Ors.: MANU/SC/0303/1983 - It is impossible to 
infer that this genealogy is correct and connects 
all the necessary links in order to prove the 
plaintiffs’ case as put forward in the plaint. For 
instance, Deep Narain Singh, elder brother of 
Bhola Singh has not been mentioned at all in this 
genealogy. Similarly, Pratap Narain Singhqwho 
was a great-grandson of Gajraj Singh ot 
been mentioned in this genealogy, and also the 
name of Raghunath Singh who S of Aini 
Singh is also not mentioned thef@i oreover, no 
legal value or significano) attached to the 
genealogy when the terms Vand recitals of the 

Or to be false and the 


document have ot, 
court in which Ke it based on the sale deed 
rly 


of the opinion that the entire 


was filed w, 
transacti s a sham one. Thus, there can be 
no arttee of the truth of the statements made 
b la Singh or even the genealogy given by 
him in that sale deed. Therefore, the genealogy is 
incorrect, inaccurate and incomplete and no 
reliance could be placed on this document for the 
purpose of proving the plaintiffs' genealogical 


tree. 
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Thiruvengadam Pillai vs. Navaneethammal, 
reported in MANU/SC/0942/2008 : (2008) 4 
SCC 530: AIR 2008 SC 1541, wherein the 
Supreme Court held that when the execution of 
an unregistered document put forth by the 
plaintiff was denied by the defendants, the ruling 
that it was for the defendants to establish that the 
document was forged or concocted is not a sgund 
proposition. The first appellate Court p d 
on the basis that it is for the party asserts 
something to prove that thi sy 
defendants alleged that th 

forged, it was for them t it. But the first 
appellate Court lost sight of the fact that the party 


who propounds oN ent will have to prove 


it. It was the p f who had come to Court 
alleging th irst defendant had executed an 
agreemen sale in his favour. The defendant 
havi nied it, the burden was on the plaintiff 
t e that the defendant had executed the 
agreement and not on the defendant to prove the 


negative. 


In Krishna Mohan Kul @ Nani Charan Kul & 
Anr. v. Pratima Maity & Ors. 
MANU/SC/0690/2003 : AIR 2003 SC 4351, the 


Supreme Court, in para-12, observed as under: 
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"12. ... When fraud, mis- representation or undue 
influence is alleged by a party in a suit, normally, 
the burden is on him to prove such fraud, undue 
influence or misrepresentation. But, when a 
person is in a fiduciary relationship with another 
and the latter is in a position of active confidence 
the burden of proving the absence of fraud, 
misrepresentation or undue influence is upom the 
person in the dominating position, he o 
prove that there was fair play in the transaction 
and that the apparent is the real, 4 er words 
that the transaction is genuin ona fide. In 
such a case the burden g the good faith 
of the transaction is thrown*’upon the dominant 


party, that is to say arty who is in a position 


of active confide yy 


In K. TNA v. Thekkayil Padmini & Ors., 


Oe : AIR 2009 SC 951. In 


pawa- 19, the Supreme Court observed as under; 


"19. ... when there are suspicious circumstances 
regarding the execution of the Will, the onus is 
also on the propounder to explain them to the 
satisfaction of the Court and only when such 
responsibility is discharged, the Court would 
accept the Will as genuine. Even where there are 


no such pleas, but circumstances give rise to 
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doubt, it is on the propounder to satisfy the 
conscience of the Court. Suspicious 
circumstances arise due to several reasons such 
as with regard to genuineness of the signature of 
the testator, the conditions of the testator's mind, 
the dispositions made in the Will being 
unnatural, improbable or unfair or there might be 


other indications in the Will to show that the 


testator's mind was not free. In such a the 


Court would naturally expect that e 


suspicion should be competen 
the document is accepted as V0) 


testator." O 


d before 
t Will of the 


Justice J B Pardiw, Q Gujarat High court in 
case of Akbarbh arbhai Sipai and Ors. vs. 
Mohanbh NOs abhai Patel and Ors.: 
MANU Lege 2/2019 - 2019 GLH (3) 523 - 
has d up law on proof of sale deed and its 
e on and contents as follows:- 

144. It is true that on mere production of a 
certified copy of a document which is more than 
30 years old, no presumption is permitted 
regarding its genuineness or execution under 
Section 90 of the Evidence Act. Section 90 


requires production in Court of the particular 


document in original in regard to which the Court 
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is asked to draw the statutory presumption of its 
execution. In Basant Singh v. Brij Raj Saran 
Singh, MANU/PR/0038/1935 : AIR 1935 PC 132 
their Lordships of the Privy Council observed: 
"Their Lordships approve of the decision in 
Shripuja v. Kanhayalal, 15 Nag LR 192 : AIR 1918 
Nag 114 in which the Judicial Commissioner held 
that production of a copy was not sufficiegt to 
justify the presumption of due executio 
original under Section 90, and they arequnable to 
agree with the subsequent over, of that 
decision in Gopinath Maharaj an. v. Moti, 
MANU/NA/0021/1933 : g LR 155: AIR 
1934 Nag 67." 


145. This aS e to be affirmed by the 


Supreme Court å rihar Prasad v. Deonarain 
Prasad, (S SC/0092/1956 : AIR 1956 SC 
305 at p. 


ma uSed to prove the contents of a document, 


Ithough therefore a certified copy 


yéifio}statutory presumption under Section 90 of 
the Evidence Act is available in a case where the 
original is not produced but a certified copy alone 
is produced. 

146. The necessary question which arises 
from the above is: Is the certified copy of the sale 
deed given by the Registrar's Office admissible to 


prove the execution of the sale deed? I do not 
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think it can be seriously disputed that the 
certified copy although admissible in evidence as 
secondary evidence may be enough to prove the 
contents of the document, but is not enough to 
prove its execution. 

147. It cannot however be contended that 
the certified copy is not admissible in evidence to 
prove even the contents of the document. Section 
61 of the Evidence Act embodies the gen le 
that the contents of the documents maybe proved 


either by primary or econ ACY ce. The 
d 


terms "primary' and "second ence" have 


been explained in Secti and 63. It is 
Section 64 which lays >. hat the documents 


must be proved by < 
cases where the 


evidence except in the 
dary evidence is permitted 
under the EW e Act. This section rests on the 
maxim st e 'best evidence' must always be 
produeed®But when it is proved that the original 
i r lost, or has been willfully suppressed or 
cannot be produced for reasons beyond the 
control of the plaintiff, secondary evidence can 
certainly be looked into. 
148. Now under Section 65, the secondary 
evidence may be given of the existence, condition 
or contents of a document when the original is a 


public document within the meaning of Section 
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74. Section 74 defines what are public 
documents. Subsection (2) of Section 74 states 
that the public records kept in any State of 
private documents are also public documents. 
This Section therefore refers to such records also 
as are kept under the Indian Registration Act, 
particularly Sections 51 and 57-Section 51 refers 
to the register-books to be kept in the seyeral 
registration offices. Under Section 57 re g 
officers are under a legal obligatio to allow 
inspection of certain books andi O, and to 
give certified copies of entries. Sub-section 
(5) of Section 57 all copi under the said 

O, sealed by the 


Section are to be si 
registering officer. OR copies shall be 


admissible for purposes of proving the 
contents o ee document. 
ld er Section 77 of the Evidence Act 


als Med copies are admissible to prove the 


coments of the public documents. There is 
however some difference between Section 57 of 
the Registration Act and Section 77 of the 
Evidence Act. Whereas Section 57 of the 
Registration Act makes the certified copies 
admissible to prove the contents of the original’ 
documents. Section" 77 of the Evidence Act 


makes the certified copies admissible to prove the 
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contents of the public documents. This difference 
does not alter the effect as far as this case is 
concerned. This Section i.e., Section 57, 
therefore, permits a certified copy to be used for 
the purposes of proving the contents of the 
original document. Similarly under Section 60(2) 
of the Registration Act a certificate containing the 


word. 'registered' together with the numbegand 


page of the book in which the document n 
copied-shall be signed and sealed NY , by 


the registering officer. This © e under 
Section 60(2} is admissible Ga purpose of 
as been duly 


proving that the oan) 
registered in the manner proVided by this Act and 


that the facts ow d in the endorsement 
referred to in Se 9 have occurred as therein 


mentioned 


elon therefore a mere registration 
of L ment may not by itself constitute 
ope proof of the execution of the document, 
but in view of Sections 57 and 60 of the 
Registration Act the-certified copy and the 
certificate issued by the Registrar, do, in my 
judgment, constitute sufficient evidence to prove 
the contents of the document and also to some 


extent an evidence of the execution of the 


document. It may be that the proof of admission 
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of execution before the Registrar may not satisfy 
completely the requirements of Section 67 of the 
Evidence Act which requires that the signature of 
the executant must be proved to be in his 
handwriting. But it cannot be argued that 
admission of signature before the Registrar 
cannot in any case form an evidence of the 
execution of the document. It may be angued 
validly that merely on the basis of a n 
before the Registrar "it may be NS to 


declare the execution of the G S proved, 


orroborating 


but certainly if there is iy 
evidence the admission O tion before the 


Registrar can be a relevant ptfece of evidence from 
which the pres Q of execution can 
legitimately be . After all the solemnity of 
the registration a document cannot be lost 
sight of heuer inference which gives rise 
from the Solemnity of the registration, cannot be, 
t re, ignored. 

151. A combined reading of Sections 57 
and 60 of the Registration Act and Section 67 of 
the Evidence Act lead me to the conclusion that 
mere production of a certified copy of a document 
registered may not be enough to prove the 
execution of the document. But it is sufficient to 


prove the contents of the document. A certificate 
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issued by the Registrar under Section 60 is 
acceptable in evidence to prove to some extent the 
admission of execution made by the executor 
before the Registrar. It may be that an imposter 
approached the Registrar and got the registration 
made, but no such allegation is made in this case. 
It is not even suggested to any one in the witness 
box. If apart from the admission incorporated in 
the certificate of the Registrar under secti ) 


of the Registration Act, there is other eyidence to 


corroborate the admission, the ion of the 


document can be considered iy ed. The two 
ve 


courts below, as "NOD , after due 
consideration of the, oraľł as well as the 


documentary videre record, has recorded a 
concurrent findi regards the genuineness of 
the sale dee ell as due execution of the sale 
deed. The © empt on the part of the learned 
cou of Sppearing for the power of attorney is to 
oe me to take the view that the evidence on 
record is deficient and not sufficient to hold valid 


execution of the sale deed. 


Sohan Lal vs. Ghanshyam: 
MANU /HP/2036/2016 - It is more than settled 
that heavy burden of proof lies upon a person 


impugning transaction to show that the 
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transaction was a sham or fraudulent one. It is 
not a case where a party did not intend to enter 
into any transaction at all because admittedly, 
the parties had already entered into two 
transactions earlier to the one involved in the 


present lis. It is also not in dispute that a 


transaction did take place. Only the nature of 
transaction is in issue. ....... A distinction ust 
therefore be borne in mind in caro 


nominal nature of a transaction <>. is no 


transaction in the eye of the 1 and the 
nature and character of a tran AON reflected 
in a deed of conveyance. ies entered into 
an agreement as a result witereof, the defendant 
nd, therefore, in such 

circumstances, as incumbent upon the 
plaintiff to xv clear, cogent and convincing 
evidence ing the sale deed being vitiated by 
fraud.¢...indisputably, the sale deed in question 
i istered one and is presumed to have been 
validly executed and the onus of proof, will be on 
those, who want to off-set the above presumption. 
It would also be noticed that the plaintiff has 
miserably failed to prove the plea of fraud. It is 
well settled that the plea of fraud must be 
specifically proved and cannot be based on mere 


suspicion. The party alleging fraud is to establish 
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it beyond reasonable doubt with cogent evidence 
and suspicion cannot be accepted as proof. Fraud 
like any other charge of a criminal offence 
whether made in civil or criminal proceedings, 
must be established beyond reasonable doubt 
and same cannot therefore be based on suspicion 


and conjecture. 


In Trishala Jain and Anr. v. tate of 
Uttaranchal and Anr. MANU/ /2011 : 
AIR 2011 SC 2458, this Cour, that in case 
the parties do not lead oxi on record it 


is difficult for the court, to ard compensation 


merely on the basi agination /conjectures, 


etc. The Act ides for compensation for 
acquisitio NEN and deprivation of the 
property ep is reasonable and just. The court 
must avola relying on a sham transaction which 
l ona fide and which had been executed for 
the purpose of raising the land price just before 
the acquisition to get more compensation for the 
reason that fraudulent move or design should not 
be considered as a proof in such cases though 


such a conclusion can be inferred from the facts 


and circumstances of the case. 
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Kishorilal Agrawalla and Ors. vs. Jugal Kishore 
Agrawalla and Ors.: MANU/OR/0174/2016 - 
Here let me also state that said plea itself is not 
entertainable in the eye of law. In a case of 
nominal and sham transaction, the foundation 
stands that by such document no transaction has 
actually been effected and the transferor retains 
the title. So such a stand is available to be taken 
only by the transferor that he merely exec e 
document without intending to transfer the title 
which in fact he retained and conf to enjoy 
the property as such. But in t ant case, the 
said plea is taken by the Ser. So, it is not 


understood as to what_he actually means to say 


by that and in on“ ion it leads him and as 


to which “est? f inference is drawn then it 
may be s Nos he wants to plead that the 
transacti id not affect his title over the land 
tha was having as the successor of Changilal, 
t eal owner. In this situation, undoubtedly the 
burden heavily lies upon him to prove as to for 
what purpose then this document was brought 
into existence by taking up the said exercise and 
unless that is duly established, the very plea of 
Benami itself falls flat on the ground and bites 


dust as those amount to blowing hot and cold in 


the same breath. 
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Gurdial Singh and others v. Raj Kumar Aneja 
and others MANU/SC/0077/2002 : (2002) 2 
SCC 445 has held that Landlord-tenant 
relationship can be challenged on ground that 
lease deed creating it represents a sham 
transaction aimed at avoiding the effect of rent 
control legislation and not intended to be acted 
upon. Burden of proof however lies y 
taking such plea. Where direct evidefce is not 
available, it would be permissi draw an 
inference from significant ooy ces. 


PLAINTIFF HAS TO ESTABLISH TITLE OF 
PROPERTY TO TH T FAMILY 


of Corpor 
Bi, oe 1) SCC 306 (308) that it is for the 
plamtiff to prove his title to the property. This 


ratio can clearly be made applicable to the facts 


of City of Bangalore vs. Zulekha 


It was still Y y by this Court in the matter 


of this case for it is the plaintiff who claimed title 
to the property which was a subject-matter of the 
alleged sale deed of 24.2.1951 for which he had 
sought partition against his brother and, 
therefore, it was clearly the plaintiff who should 


have first of all established his case establishing 
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title of the property to the joint family out of which 
he was claiming his share. When the plaintiff 
himself failed to discharge the burden to prove 
that the sale deed which he executed in favour of 
his own son and nephew by selling the property 
of a minor of whom he claimed to be legal 
guardian without permission of the court, it was 
clearly fit to be set aside by the High Court which 
the High Court as also the courts bel e 
miserably failed to discharge. o: was 


clearly on the plaintiff to oxy lish his 
case on the basis of material i e and could 


not have been allowed b gh Court to rely 
on the weakness or oe. e of defence of the 


defendant/ Appelt ein to discharge such 


onus. Q 


Rangam s. Kuppuswami and another (AIR 
20 €c 344) It hardly needs to be highlighted 
t im a suit for partition, it is expected of the 
plaintiff to include only those properties for 
partition to which the family has clear title and 
unambiguously belong to the members of the 
joint family which is sought to be partitioned and 
if someone else's property meaning thereby 
disputed property is included in the schedule of 


the suit for partition, and the same is contested 
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by a third party who is allowed to be impleaded 
by order of the trial court, obviously it is the 
plaintiff who will have to first of all discharge the 
burden of proof for establishing that the disputed 
property belongs to the joint family which should 
be partitioned excluding someone who claims 


that some portion of the joint family property did 
not belong to the plaintiffs joint family in regard 
to which decree for partition is sought. = 
PLAINTIFF CANNOT RELY ON Ness OF 
DEFENCE TO DISCHARGE O 


Supreme Court in the case s State of J &amp; 
K vs. Hindustan $ Company, 2006 (12) 


SCC 198, “A 


the plaintiff pesitively establish its case on the 


as held that the onus is on 


basis of erial available and it cannot rely on 


o 


the Ness or absence of defence to discharge 


THE BURDEN WOULD UNDOUBTEDLY LIE ON 
THE PARTY WHO ASSERTS THE EXISTENCE 
OF A PARTICULAR STATE OF THINGS ON THE 
BASIS OF WHICH HE CLAIMS RELIEF 
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Court in Bhagwati Prasad Sah v. Dulhin 
Rameshwari Juer [1951] S. C. R. 603, stated the 
law thus : "The general principle undoubtedly is 
that a Hindu family is presumed to be joint unless 
the contrary is proved, but where it is admitted 
that one of the coparceners did separate himself 
from the other members of the joint family and 
had his share in the joint property partitio off 
for him, there is no presumption that thi 

the coparceners continued to be joint. 


presumption on the other side 


has been separation wit to all. It would 
be a question of fact Lom rmined in each case 


upon the evidence ņ g to the intention of the 
par- ties whethe was a separation amongst 
the other eners or that they remained 
united..T rden would undoubtedly lie on the 
par eee the existence of a particular 
s f things on the basis of which he claims 


relief." 


Court in Varada Bhavanarayana Rao v. State of 
A.P. MANU/SC/0196/1963 : AIR 1963 SC 
1715, held that in terms of Section 102 of the 
Evidence Act, 18722, the burden of proof in a suit 


or proceeding lies on that person who would fail 
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if no evidence at all were given on either side. It 
was held as under: 15. That being the position, 
the question on which of the contending parties 
the burden of proof would lie has to be decided on 
the relevant provisions of the Evidence Act. 
Section 101 of the Evidence Act provides that 
whoever desires any court to give judgment as to 
any legal right or liability dependent om the 
existence of facts which he asserts, mu e 
that those facts exist. Section 102 proyides that 
the burden of proof in a suit or SA, lies on 
that person who would fail if ae 

n 


were given on either ND 103 provides 
that the burden of proof as tò any particular fact 


dence at all 


lies on that prg Ot wishes the Court to 


believe in its exi 


e, unless it is provided by 


any law thg urden of proof of that fact shall 
lie on IE person. 

OF PARTITION OR MEMORANDUM OF 
PARTITION? ONLY MEMORANDUM OF PAST 
EVENT IS ADMISSIBLE? 


(2004) 11 SCC 391 (C.T.Ponnappa Vs State of 
Karnataka). “4. ...... previous partition has been 
attempted to be proved by the document dated 2- 
4-1996, Exhibit P-46, wherein there is a recital 
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that partition had already been effected by deed 
dated 31-3-1975, which has not been brought on 
record. It is not known whether the 1975 deed 
was a deed of partition or a memorandum of 
partition. In case partition was effected thereby, 
we do not know whether the same was registered 
or unregistered. If it was unregistered, the same 


could not be taken into consideration to grove 


partition between the parties as s 
inadmissible in evidence. It was pointed out that 
Exhibit P-46 further shows th >. the 
partition effected by deed a O Ni 

Or. least by the 


parties partitioned their Ao, 
deed dated 2-4-1996, Exiibit P-46. Learned 


counsel very fairly c Or: contend that the said 
deed was a ndum of partition. This 
document 1 not a registered one was 


inadmissi ble evidence and, therefore, it cannot 
be fen avail to the prosecution to prove 
ve amongst the two brothers.” 

In Roshan Singh v. Zile Singh 1988 AIR 881, 
1988 SCR (2)1106 it is held that-- "It is well 
settled that while an instrument of partition 
which operates or is intended to operate as a 


declared volition constituting or severing 


ownership and causes a change of legal relation 
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to the property divided amongst the parties to it, 
requires registration under Section 17(1)(b) of the 
Act, a writing which merely recites that there has 
in time past been a partition, is not a declaration 
of Will, but a mere statement of fact, and it does 
not require registration. The essence of the matter 
is whether the deed is a part of the partition 


transaction or contains merely an incidental 


recital of a previously completed transac 

use of the past tense does not necessarily indicate 

that it is merely a recital of a p SS oven, It 

is equally well settled that am ~O, properties 
TOP ager of 


allotted at a partition NO 
partition and docs t quire registration. 


Section 17(1)(b) lay, Or. that a document for 
which registratigh/fis "compulsory should, by its 
own force, r or purport to operate to create 
or declar me right in immovable property. 
Therefőre%a mere recital of what has already 
t lace cannot be held to declare any right 
and there would be no necessity of registering 
such a document. Two propositions must 
therefore flow: (1)A partition may be effected 
orally; but it is subsequently reduced into a form 
of a document and that document purports by 
itself to effect a division and embodies all the 


terms of bargain, it will be necessary to register 
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it. If it is not registered, Section 49 of the Act will 
prevent its being admitted in evidence. Secondly, 
evidence of the factum of partition will not be 
admissible by reason of Section 91 of the 
Evidence Act, 1872. (2) Partition lists which are 
mere records of a previously completed partition 


between the parties, will be admitted in evidence 


even though they are unregistered, to prove the 
fact of partition." It is further held that: " o 
well settled that the documenħ though 
unregistered can however be lo S for the 
limited purpose of establishi ee in 

F ultimately 


status, though that vO 
affect the nature of the posSession held by the 


members of the ow, d family as co-tenants. 


The document i stant case can be used for 


the limite x> ateral purpose of showing that 
the O division of the properties allotted 
was_ i Aoa of the original intention to 
diwide})In any view, the document was a mere list 
of properties allotted to the shares of the parties." 
TO SUM UP THE LEGAL POSITION 

(NA family arrangement can be made orally. 

(I)If made orally, there being no document, no 
question of registration arises. 


(IIIf the family arrangement is reduced to writing 


and it purports to create, declare, assign, limit or 
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extinguish any right, title or interest of any 
immovable property, it must be properly stamped 
and duly registered as per the Indian Stamp Act 
and Indian Registration Act. 

([V)Whether the terms have been reduced to the 
form of a document is a question of fact in each 
case to be determined upon a consideration of the 
nature of phraseology of the writing ang& the 
circumstances in which and the purp h 
which it was written. 

(V)However, a document in t y. of a 
Memorandum, evidencing a faily arrangement 


already entered into and J n prepared as a 
a 


record of what had be eed upon, in order 
that there are no h Oiions in future, it need 


not be stamped stered. 


(VI)Only e parties reduce the family 
arrangem in writing with the purpose of using 
tha wit g as proof of what they had arranged 
a ere the arrangement is brought about by 
the document as such, that the document would 
require registration as it is then that it would be 
a document of title declaring for future what 
rights in what properties the parties possess. 

(VIDIf the family arrangement is stamped but not 
registered, it can be looked into for collateral 


purposes. 
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(VII) Whether the purpose is a collateral purpose, 
is a question of fact depends upon facts and 
circumstances of each case. A person can not 
claim a right or title to a property under the said 
document, which is being looked into only for 
collateral purposes. 


(IX)A family arrangement which is not stamped 
and not registered cannot be looked into fog any 
purpose in view of the specific bar in saps 
of the Indian Stamp Act. © 


BURDEN LAY ON THE PLAI TO PROVE 
THAT THE PROPERT: NOT BEEN 
PARTITIONED IN TH Q EVEN IF THERE 
WAS NO WRITT ATEMENT TO THE 
CONTRARY OR VIDENCE OF REBUTTAL 


2012 SC se 


-Chandregowda reported in (2012) 5 
Supreme Court Cases 265. BY THE HONBLE 
JUSTICE T.S.THAKUR & THE HONBLE JUSTICE 


wb Apex Court in C.N.Ramappa Gowda 
Le È 


GYAN SUDHA MISHRA “Even if the trial court 
relied upon these documents to infer that the 
property was joint in nature, it failed to record 
any reason as to whether the property was never 


partitioned among the coparceners. It is a well 
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acknowledged legal dictum that assertion is no 
proof and hence, the burden lay on the plaintiff 
to prove that the property had not been 
partitioned in the past even if there was no 
written statement to the contrary or any evidence 
of rebuttal. The trial court in our view clearly 
adopted an erroneous approach by inferring that 
merely because there was no evidence of denial or 
rebuttal, the plaintiffs case could be hel e 


been proved. The trial court, therefere, while 


accepting the plea of the plaintif nt ought 
to have recorded reasons ne ere based on 
f 


ex-parte evidence that ©, had succeeded 
in proving the jointness of the suit property on 


the basis of which Ç ee of partition could be 
passed in his fa plaintiff-appellant 
has soug oprove his case that the suit 
property yas a joint family property only on the 
stre affidavit which he had filed and has 
fi lead any oral or documentary evidence to 
establish that the property was joint in nature. 
Even if the case of the plaintiff-appellant was 
correct, it was of vital importance for the trial 
court to scrutinize the plaintiffs case by directing 
him to lead some documentary evidence worthy 
of credence that the property sought to be 


partitioned was joint in nature. But the trial court 
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seems to have relied upon the case of the plaintiff 
merely placing reliance on the affidavit filed by 
the plaintiff which was fit to be tested on at least 
a shred of some documentary evidence even if it 
were by way of an ex-parte assertion. Reliance 
placed on the affidavit in a blindfold manner by 
the trial court merely on the ground that the 
defendant had failed to file written statement 
would amount to punitive treatment of it 
and the resultant decree would amountto decree 
which would be nothing short ee which 
is penal in nature. ........... ty of non-filing 


of the written statement NO eeding to try the 
suit is clearly to expe hë disposal of the suit 


dite t 
and is not penal in wherein the defendant 


has to be penali r non filing of the written 


statement ing the suit in a mechanical 
manneg b sing a decree. We wish to reiterate 
tha ifa ase where written statement has not 
ees the Court should be a little more 
cautious in proceeding under Order 8 Rule 10 
CPC and before passing a judgement, it must 
ensure that even if the facts set out in the plaint 
are treated to have been admitted, a judgement 
and decree could not possibly be passed without 


requiring him to prove the fact pleaded in the 


plaint. It is only when the Court for recorded 


A gift to legal fraternity - Sridhara Babu N Advocate 





1318 


reasons is fully satisfied that there is no fact 
which needs to be proved at the instance of the 
plaintiff in view of the deemed admission by the 
defendant, the Court can conveniently pass a 
judgement and decree against the defendant who 
has not filed the written statement. But, if the 
plaint itself indicates that there are disputed 
questions of fact involved in the case arisingyfrom 
the plaint itself giving rise to two ver 


would not be safe for the Court to re 


prove the facts so as to the factual 


controversy. In that the ex-parte 
judgement although may appear to have decided 


the suit expeditious#y,@¥ ultimately gives rise to 
several layers peal after appeal which 
ultimately ounds the delay in finally 
disposing e suit giving rise to multiplicity of 
pro şefin which hardly promotes the cause of 
LO trial. However, if the Court is clearly of the 
view that the plaintiffs case even without any 
evidence is prima facie unimpeachable and the 
defendant’s approach is clearly a dilatory tactic to 
delay the passing of a decree, it would be justified 
in appropriate cases to pass even an uncontested 
decree. What would be the nature of such a case 


ultimately will have to be left to the wisdom and 


A gift to legal fraternity - Sridhara Babu N Advocate 





1319 


just exercise of discretion by the trial court who 


is seized of the trial of the suit.” 


GENEROSITY OR KINDNESS CANNOT 
ORDINARILY BE REGARDED AS AN 
ADMISSION OF A LEGAL OBLIGATION 


K. V. Narayanan vs K. V. Ranganandhan & Ors 

AIR 1976 SC 1715. 1976 SCR (3) 637 e 

that property separate or self- acqviired of a 

member of a joint Hindu family N esa 

with the character of joint fami Operty if it is 

voluntarily thrown by "O nto the common 
ba 


stock with intention of oning his separate 


claim therein bu question whether a 
coparcener To so or not is entirely a 
question o t e decided in the light of all the 
aay of the case. It must be established 


he ngrewas a clear intention on the part of the 


copargener to waive his separate rights such an 


intention cannot be inferred merely from the 
physical mixing of the property with his joint 
family or from the fact that other members of the 
family are allowed to use the property jointly with 
himself or that the income of the separate 
property is utilised out of generosity or kindness 


to support persons whom the holder is not bound 
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to support or from the failure to maintain 
separate accounts for an act of generosity or 
kindness cannot ordinarily be regarded as an 
admission of a legal obligation. The mere fact that 
the properties were not separately entered by the 
coparcener in the book of account or that he did 


not maintain a separate account of earnings from 
these properties would not deprive the properties 
of their character of self acquired Props 

IN THE ABSENCE OF F OF 
MISAPPROPRIATION OR F. LENT OR 


IMPROPER COSR AGER CANNOT 
BE ASKED G FOR PAST DEALINGS 


f isp opriation or fraudulent or improper 
hoon by the manager of a joint family a 


coparcener seeking partition is not entitled to call 


upon the manager to account for his past dealing 
with the family property. The coparcener is 
entitled only to an account of the joint family 
property as it exists on the date he demands 


partition. 
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PERSONS CLAIMING JOINT ACQUISITION TO 
PROVE BY COGENT AND STRONG EVIDENCE 
THAT THE PROPERTY IN DISPUTE WAS 
ACQUIRED WITH THEIR CONTRIBUTIONS 
AND ALSO TO FURNISH SUFFICIENT GOOD 
EVIDENCE TO PROVE THAT THERE WERE 
OTHER JOINT PROPERTIES CREATED BY 
THEM. 


Usman Sab vs Dastagir Sab ILR 96 KAR 
484, 1995 (4) KarLJ 429 Unti less the 


persons claiming that the "F es are joint 
S 


acquisition prove by oE trong evidence 
that the property in disput€ was acquired with 


their contributions so to furnish sufficient 
good evidence to that there were other joint 
properties y them, that the property was 
purchase joint income or some part of the 
sale c eaten was provided by contributions, 
t operty was acquired as such and that 
enjoyed the property by him with the person in 
whose name the property was purchased as 
belonging to them jointly. In other words, in such 
cases the person contributing, may not be termed 
as a co-sharer, but, he might be advancing 
consideration, therefore, that person has to prove 


that by contribution, he has provided certain 
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funds for purchase of the property by the person 
in his name and that transfer deeds stand in 
name of purchaser as co-sharer in the item 


purchased. 


PRINCIPLES DEDUCIBLE REGARDING UN- 
REGISTERED DOCUMENTS 


B. CHANDRA KUMAR, J of AP High Cou e 
case of Lakkoji Mohana Rao No koji 
Viswanadham Decided on NS 


1. A document required to egistered, if 


unregistered is not admi into evidence 


under Section 49 of Oy. tration Act. 


2. Such a ument can however be 


used as an evi of collateral purpose as 
provided i proviso to Section 49 of the 
Registrati t. 

3. lateral transaction must be independent 
o r)divisible from, the transaction to affect 
which the law required registration. 

4. A collateral transaction must be a transaction 
not itself required to be effected by a registered 
document, that is, a transaction creating, etc., 


any right, title or interest in immovable property 


of the value of one hundred rupees and upwards. 
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5. If document is inadmissible in evidence for 
want of registration, none of its terms can be 
admitted in evidence and that to use a document 
for the purpose of proving an important clause 


would not be using it as a collateral purpose. 


PROOF OF RELATIONSHIP - ONLY VOTER 
LIST IS NOT ENOUGH 


Muniga Alias And Abbaiah Another Nye 
And Others ILR 2000 KAR XS ooo (5) 


KarLJ 527 So far as the vey ade in the 
voters list, they do not a he character of 


evidence at all as the o who prepared the 


voters list is not e ed. Mere production of 
voters list is no f the particulars furnished 
and that 4 inference can be drawn only 
because fom e relationship is attributed to the 
person(named in the voters list. It is no doubt a 
pubticj)document, but the said document cannot 
be relied upon to prove the relationship. 

The law presumes strongly in favour of 
legitimacy of offspring as it is birth that 
determines the status of a person. Section 112 of 
the Evidence Act reads as follows.- "The fact that 
any person was born during the continuance of a 


valid marriage between his mother and any man, 
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or within two hundred and eighty days after its 
dissolution, the mother remaining unmarried, 
shall be conclusive proof that he is the legitimate 
son of that man, unless it can be shown that the 
parties to the marriage had no access to each 
other at any time when he could have been 
begotten". ........ The presumption arises under 
Section 112 ofthe Act on proof of the fact that any 
person was born during the continua a 
valid marriage between his mother andħany man, 
or within two hundred and eig V its 
dissolution, the mother rema#hi unmarried, 


shall be conclusive proof Oo is the legitimate 


son of that man, unless it be shown that the 
parties to the nal no access to each 
other at any t hen he could have been 


begotten. One i of legitimacy is a 


rebuttable ( p} ssumption of law and the only way 
of displacing it, is to show, as pointed out in the 
l rt of the section, that the parties to the 
marriage had no access to each other at the time 
when the child was begotten and no other 
exception is allowed. That is, it must be proved 
that access was impossible on account of 
impotency, serious illness, absence etc., or by 
very convincing evidence that though opportunity 


existed, there was no sexual intercourse during 
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the period when the child must have been 
begotten. The question whether there was access 
or non-access in the case on hand does not 
assume importance as the question requiring for 


consideration is whether they were born to their 


PARTY ALLEGING THAT PROPERTY IS@NOT 
PURCHASED BY HIM ON OWN B R 
OTHERS HAVE TO PROVE IT © 


G. Chikkapapanna Alias ~Q vs Smt. 
Kenchamma ILR 199 450, 1998 (5) 

Plea of a transaction 
exhibited by a de be benami is to be 
established by 


proof to es o transaction to be benami is to 
be A y party raising the plea. The party 
raisi Ls h a plea, either in the plaint or in the 
LO statement as defence cannot succeed 
unless it proves that property under the deed of 
transfer though has been purchased in the name 
of a person in whose name the deed stands, but 
the real purchaser is a different person and that 
the same had not been purchased for the benefit 


of such person named in the deed as purchaser 


in addition to establishing the passing of sale 
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consideration and conduct or dealing with 
property by the parties namely possession, 
control, etc., over property. ........ It is also well 
established principle of law that when both the 
parties have lead evidence in the case, it is 
question of appreciation of evidence and question 
of burden of proof remains one of academic 


IMPOTLANICE, a xsssssienes 


ONLY PUBLIC DOCUMENT CAN BE PRODUCED 
AND PROVED IN CERTIFIE - NOT 
PRIVATE DOCUMENTS Q 


G. Chikkapapanna ias ea .. vs Smt. 


Kenchamma nos KAR 3450, 1998 (5) 
KarLJ 360 oe e principle of law as per 
Section 64/0 e Evidence Act, that the 
documen X be proved by primary evidence 
onl ith exception to cases for adducing 
s ary evidence is made out, established 
under Section 65 or 66 of the Act. The primary 
evidence as per Section 62 of the Act means the 
documents itself. It is thus if a document is to be 
proved, it has to be proved by production of the 
document in original itself except in cases or 
situations referred to or covered by Section 65 or 


66 of the Act. ......... Under clause (e) of Section 
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65 of the Evidence Act, secondary evidence may 
be given of existence, condition and contents of a 
document, if original is a public document within 
the meaning of Section 74 or if the original is 
document of which a certified copy is permitted 
by Evidence Act or any other law in force in the 
Country to be given in evidence. 

emphasis under clause (e) is on original being a 
public document i.e., the original is doc of 
which certified copy is sought to be&produced 
should itself be a public docume r Section 


74 of the Evidence Act. It 7 settled the 


documents such as sale F ortgage deeds, 
gift deeds, leases, settlement deeds exhibiting 


settlements made e parties are private 
documents. cei 74 of the Evidence Act, 
public doc ave been defined, and as per 
sub-set) of Section 74, such documents as 


are form acts or record acts of public 


audtHorities as such, as indicated by clauses (i), (ii) 
and (iii) of sub-section (1) of Section 74, itself, not 
of private individuals. Sub-section (2) further 
provides the public records, kept in a state of 
private documents, are also taken to be public 
documents. All the other documents which are 
not public documents are private documents 


vide, Section 75 of the Evidence Act. ....... Thus 
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Sections 74 and 75 indicate the distinction 
between public and private documents. The 
Books maintained in Sub-Registrar's Office 
during the course of registration, in which the 
document is copied out, may be said or termed to 
be public document, but that does not make the 
original deed a public document by itself. The sale 


deed, mortgage deed, gift deed, leas or 


settlement deed entered between privat s 
remain private documents and do n@t become 
public documents by reason of regi SS, 
Section 57 of the Registration NO ides that 
(OF inspection of 


registering office have eS 
certain books and indexes aS well as to have to, 


or have been authori , give certified copies of 
the entries made Ae ch books as are referred to 
in Section e Registration Act. Sub-section 
(11) of se 57 provides that Book Nos. 1 and 
2a diko relating to Book No. 1 shall be subject 
t ent fee payable at all times be open to 
inspection by any person applying for inspection. 
It further provides that subject to Section 62 of 
the Registration Act, all persons who apply for the 
supply of copies of entries contained in such 
books shall be given the copies of entries in such 

Sub-sections (2) and (3) of 


Section 57 provides for copies of entries in Books 
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3 and 4 and indexes relating thereto to be given 
to person referred therein only or in 
circumstances specified therein i.e., in the sub- 
section concerned. ............. Sub-section (5) of 
Section 57 provides that all copies given under 
this section shall be signed and sealed by the 
registering officers and shall be admissible for the 
purpose of proving the contents of the original 


documents. ............ The entries made k 


No. 1 or Book No. 2 etc., are only entriegof books. 
May it contain a copy of origin Son 1,635 
copied in the book concerned NO) said entry 

Or. The entry 


by itself is not the rene 
may be a copy, in register’ or book, from the 


original deed itself, be origina deed is, as per 
Section 61(2) o stration Act, returned to 


person x timg it. So the copy of entry which 


is given Section 57 is not the copy from 


origi of deed itself but the copy from the copy of 
Oy Sub-section (5) of Section 57 makes 
provision for copy from copy of document given 
under Section 57(1), (2) and (3), admissible only 
for limited purpose namely of proving the 
contents of the original document. Such a copy 
cannot be termed to be certified copy of the 


original document, but a copy of the entry or of 


the (copy) of the document. It may be a secondary 
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evidence but not covered by clause (f) of Section 


65 of the Evidence Act. 


PRESUMPTION ABOUT OLD DOCUMENTS - 
NOT AVAILABLE TO CERTIFIED COPIES 


G. Chikkapapanna Alias G.C. ... vs Smt. 
Kenchamma ILR 1998 KAR 3450, 19 (5) 
KarLJ 360 Section 90 of the Evidence Ac d 
not to be applicable to certified copiesxof deeds, 
even of more than thirty years i d there 


may be cases where after te ng period of 
S 


thirty years or more, NO es of the deed 
being available, inspite of Original having been 


o 
lost or destroyed wl Dress copies of said 


private deed, s 


and TN as secondary evidence 


sale deed etc., being filed 
under 4S 65 of the Evidence Act and 
presu n under Section 90 of Evidence Act 
beisfg Jnot available and applicable, the parties 
may suffer irreparably and the object and 
provision of Section 65 of Evidence Act, allowing 
filing of secondary evidence ‘Certified copy of 
deed' may be rendered illusory, may be said to be 
genuine grievance or problem. In Uttar Pradesh 
by introducing amendment to Section 90 of the 


Evidence Act vide, Uttar Pradesh Civil Laws 
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(Amendment) Act No. 24 of 1954 and by enacting 
sub-section (2) to Section 90 of Evidence Act and 
introducing Section 90-A as well the Uttar 
Pradesh Legislature provided such a presumption 
being applicable to cases where certified copies of 


such old documents are filed. 


THE HON’BLE JUSTICE Dr B.S. ChauhangTHE 
HON’BLE JUSTICE Fakkir Mohamed Ka of 
Supreme Court of India in the case ofA State Of 
A.P. & Ors. vs M/S. Star Bone Mi ertiliser 

. Decided on 21 lop - Section 90 


of the Evidence Act is ba (OF legal maxims 
: Nemo dat quid non ie o one gives what he 


has not got); and lus juris tribuit quam 


SO ste or ce a abe 


t of proof, which are enforced in the 

private documents, by giving rise to a 
presumption of genuineness, in respect of certain 
documents that have reached a certain age. The 
period is to be reckoned backward from the date 
of the offering of the document, and not any 
subsequent date, i.e., the date of decision of suit 
or appeal. Thus, the said section deals with the 


admissibility of ancient documents, dispensing 
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with proof as would be required, in the usual 


course of events in usual manner. 


RELEASE DEED INTENTION OF PARTIES TO 
BE DEDUCED FROM DEED 


In CHINNATHAYI v. KULASEKHARA PANDIYA 
NAICKER AND ORS. 1952 AIR 29, 195 CR 
241 , the Supreme Court has stated the le 
“It is well settled that general words ofa release 
do not mean release of rights at Y those 
then put up and have to Wa to the 
circumstances which we sein 


of the parties when it..was executed.” 


each case it is A nt on the plaintiff to 
unds for holding that the 


adduce satisfact. 
joint owne the defendant's branch in the 
estate jw ermined so that it became the 
sep rafe Property of the last holder's branch. The 
ve: applied is whether the facts show a clear 
intention to renounce or surrender any interest in 
the impartible estate or a relinquishment of the 
right of succession and an inten- tion to impress 
upon the zamindari the character of separate 
property. ..... The right to bring about a partition 
of an impartible estate cannot be inferred from 


the power of alienation that the holder thereof 
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may possess. In the case of an imparti- ble estate 
the power to divide it amongst the members does 
not exist, though the power in the holder to 
alienate it is there, and from the existence of the 
one power the other cannot be deduced, as it is 
destructive of the very nature and character of the 
estate and makes it partible property. A member 
of a joint family owning an impartible estate can 


on behalf of himself and his heirs reno is 


right of succession but any such g ennes 


must operate for the benefit of embers 
and the surrender must be oe r of all the 
e 


branches of the family 


o~ 


IF THE R ENTATION TO THE 
RESPOND ATHER WAS INCORRECT, 
THE AP NT SHOULD HAVE EXAMINED 


HIS pROvHERS. 
© 


2008 (7) SCC 46, HARDEO RAI VS SAKUNTALA 
DEVI AND OTHERS BENCH: S.B. SINHA & V.S. 
SIRPURKAR The representation made by the 


senting all its 


members. 


appellant is noticed. If the representation to the 
respondents' father was incorrect, the appellant 
should have examined his brothers. He should 


have shown that such a representation was made 
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under a mistaken belief. He did nothing of that 


sort. 


ADMISSION OF SEPARATE POSSESSION 
RAISES PRESUMPTION OF PARTITION 


2008 (7) SCC 46, HARDEO RAI VS SAKUNTALA 
DEVI AND OTHERS BENCH: S.B. SINHA &V.S. 
SIRPURKAR In view of the admission ma e 
appellant himself that the parties had been in 
separate possession, for the pur rant ofa 


decree of specific performance QF agreement, a 
e 


presumption of parro NO drawn. The 
Single Judge of the High “Court committed a 


g 
serious error in old it failed to take into 


consideration t 


Mitakshra om 


e 
WH RÉ MHERE IS A DOCUMENT THE LEGAL 
E T OF WHICH CAN ONLY BE TAKEN 
AWAY BY SETTING IT ASIDE OR ITS 
CANCELLATION 


sential ingredients of a 


In the next decision in the case of Smt. Bismillah 
v Janeshwar Prasad and Others, AIR 1990 SC 
540: (1990)1 SCC 207; the Apex Court was 


dealing with a case where the issue revolved on a 
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plea of nullity of certain sale deeds and the High 
Court had held that the plaint averment which 
amounted to plea of nullity of the transactions 
was only a prayer which was simply illusory but 
the main relief was that of the relief of possession. 
The Apex Court, reversing the above finding of the 
High Court, held that in order to determine the 
precise nature of the action, the pleadings should 
be taken as a whole and the real substan e 
case has to be gathered by constguing the 
pleadings as a whole and then re Nain laid 
down by it in earlier decisio O are to be 
found at paragraphs 10 tO. mentioned 
hereunder: Indeed in D Nath Dube v Hari 
Narain Singh and , (1973)2 SCC 535, this 


Court, dealing e provisions of the Uttar 


where the 


is is even wider, has had occasion to 


pvision excluding the Civil Court's 


Pradesh < olfdation of the Holdings Act, 1954 


: (SCR p. 342: SCC p. 538, para 5)"... but, 


o 
where there is a document the legal effect of 
which can only be taken away by setting it aside 
or its cancellation, it could be urged that the 
consolidation authorities have no power to cancel 
the deed, and, therefore, it must be held to be 
binding on them so long as it is not cancelled by 


a Court having the power to cancel it....". This 


A gift to legal fraternity - Sridhara Babu N Advocate 





1336 


decision was referred to with approval by this 
Court in Ningawwa v Byrappa Shiddappa 
Hireknrabar and Others, AIR 1968 SC 956. It was 
observed: (SCR pp. 800-01) "It is well-established 
that a contract or other transaction induced or 
tainted by fraud is not void, but only voidable at 
the option of the party defrauded. Until it is 
avoided, the transaction is valid, so that ¢hird 
parties without notice of the fraud ma’ e 


mean time acquire rights and x; in the 


matter which they may enforce KO 
defrauded". This would be a “toy 


But the position was "sO different if the 
fraud or misrepresentati related to the 


he party 


transaction. 


character of the doc . This Court held: (SCR 
p. 801) "The leg tion will be different if there 


is a fraudulefit “‘misrepresentation not merely as 
to the SS of the document but as to its 
charaeter® The authorities make a clear 
d ion between fraudulent misrepresentation 
as to the character of the document and 
fraudulent misrepresentation as to the contents 
thereof. With reference to the former, it has been 
held that the transaction is void, while in the case 


of the latter, it is merely voidable". 
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IN INDIA, IT IS NOT EXPRESSLY LAID DOWN 
IN ANY STATUTE THAT A PERSON WHO 
COMES IN AS PLAINTIFF CLAIMING RELIEF 
AGAINST THE EFFECT OF A DEED VOIDABLE 
AT HIS INSTANCE SHOULD HAVE IT 
JUDICIALLY RESCINDED BEFORE OR AT THE 
TIME OF HIS GETTING THE RELIEF 


JUSTICE V. JAGANNATHAN OF TH H 
COURT OF KARNATAKA, IN A vy OF 
SUSHEELAMMA VS. SHIVAKU. D ORS, 


DECIDED ON NOV 19 2008% ORTED IN 


2010 (2) KARLJ 195, ‘QO 
In India, it is not expreSsly laid down in any 


statute that a pers o comes in as plaintiff 
claiming relief at Py the effect of a deed voidable 
at his insta oe have it judicially rescinded 
before ey e time of his getting the relief. 

According to the Indian 
Certract Act, Section 17(a), it is clear that the 
rescission of the contract unless accepted by the 
other party, must be by a judicial 
pronouncement. A mere unilateral repudiation in 
pais (e.g., effected by act out of Court) cannot 
constitute an effectual rescission of a contract. 


(See Bigelow on Fraud, pages 74 to 69). This view 


is confirmed by the provisions of Indian Contract 
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Act and Section 35 of the Specific Relief Act, 
1963. Articles 11, 12, 13, 14, 15 and 44 provides 
as shown above for suits to set aside the obstacles 
affecting adversely the interest of the plaintiff. 
Article 114 provides for the rescission of a 
contract. Thus by implication Indian Law 
requires judicial rescission. Sir H.H. Shephard 
says that Section 35 of the Specific Relief Act 


indicates that ‘rescission imports a al 


decision, and that ‘rescission Ay person 
entitling to rescind means , having 
resolved not to persist in dema performance 


is in a position to sue cna or to defend 


an action brought. o the contracts. 

I ws therefore that the 
plaintiff has to vO escission in a Court of law, 
and if he o ake such a step within the time 
fixed ugd ticle 91, the instrument will operate 
as r the relief claimed by her against the 
t f the instrument. There is no principle on 
which suits involving the issue of validity of an 
instrument should, if of a declaratory nature, be 
brought within one period of time, but if involving 
relief based on that declaration, may be brought 
within another period of time. The combination of 
several claims in a suit would not deprive each 


claim of its specific character and description". 
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THE INDIAN STAMP ACT IS NOT ENACTED TO 
ARM A LITIGANT WITH A WEAPON OF 
TECHNICALITY TO MEET THE CASE OF HIS 
OPPONENT 


DR. CHIRANJI LAL (D) BY LRS. VS HARI DAS 
(D) BY LRS. AIR 2005 SC 2564, The Indian 
Stamp Act, 1899 is a fiscal measure ena h 
an object to secure revenue for thà State on 
certain classes of instruments. Si S in 
a suit for partition creates copy i of 
the parties with oO the immovable 


properties, it is ge as an instrument 


liable for the paym stamp duty under the 


Indian Stamp A The Indian 
Stamp Act N wactod to arm a litigant with a 
weapon oC nicality to meet the case of his 
op t®The stringent provisions of the Act are 
con€ewed in the interest of the revenue. Once 
that object is secured according to law, the party 
staking his claim on the instrument will not be 


defeated on the ground of initial defect in the 


instrument. 
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SCRIBE OF THE ADOPTION DEED GIVING 
DIFFERENT VERSION OF THE TIMINGS THAN 
THOSE OF THE WITNESSES 


Siddaramappa and Ors. vs. Gouravva 

MANU/KA/ 0854/2003 - ILR 2004 KAR 3611 
- Witnesses speaking about ceremony conducted 
on the day of adoption. No one speaking about the 
nature of the ceremony. Nobody is able to o 
were all present at the time of thA adoption 
ceremony. Scribe of the adopti Se giving 
different version of the timing those of the 
witnesses. Validity of oO vidence. Such 


evidence on record is A d in inconsistency 


and casts a doubt e case set up by the 
defendants ae and Adoption deed. 
INTERP. G DOCUMENT 


1 Bevasironmani and another v. T. 


Rajathangam and another 


[MANU/TN/1142/1997 : 1998 (1) MLJ 322] it 


was held in paragraph 16: "For interpreting a 
document, we have to interpret the document on 
the words used and not by the subsequent 
conduct. If the parties are not getting any title, to 


the property on the basis of the document, a mere 
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subsequent statement that they have obtained 
title on the basis of the earlier document will not 


create interest in them." 


Abdulla Ahmed v. Animendra Kissen Mitter 
[MANU/SC/0013/1950: AIR 1950 SC 15] 
rendered by the Constitution Bench, wherein it 
was held in paragraph 23 as_ follows: q'The 
subsequent conduct of both the partie e 


agreement very strongly supports ‘Sy, The 


evidence of such conduct is rel his case 
because, as pointed out by Vis imon, L.C., 
in the case already nS phrase "finding 
a purchaser" is itself n in out ambiguity. Here 


the phrase is "secur. urchaser ". This phrase 


similarly is not ¥pye <r ambiguity. The evidence 
of conduc or parties in this situation as to 
how they rstood the words to mean can be 


c t made between the parties. Extrinsic 


2S in determining the true effect of the 


evidence to determine the effect of an instrument 
is permissible where there remains a doubt as to 
its true meaning. Evidence of the acts done under 
it is a guide to the intention of the parties in such 
a case and particularly when acts are done 


shortly after the date of the instrument. 


A gift to legal fraternity - Sridhara Babu N Advocate 





1342 


In K.H. Krishna Iyer and others v. Parvathy 
Ammal and others [MANU/KE/0378/1988 : 
1988 (2) KLJ 156], a learned Single Judge Court 
had occasion to consider the parameters, which 
can bring a document in the category of a family 
arrangement. In order to bring out a document 
within the scope of family arrangement, it was 
held that " the essential requirements axe (1) 
there must be agreement among the s 
members intended generally and reasenably for 
the benefit of the family, (2) the SS, must 
be with the object of compro SO ei or 


disputed claims or rights rving the family 


property or for aA ace and security of 


itigation or saving its 


the family by PRS 
honour and (3) t 


consideration which could 
be the e ation that the arrangement will 
result Jn ablishing or ensuring amity or 
goo wÂ mong the relations. It must be an 
Len that comes into existence in 
presente." 


In Rajammal alias Sundarammal and others 
[MANU/PR/0023/1944 : AIR 1945 PC 82], it 
was held:- "It is settled that mere attestation is 
not enough to involve the witnesses with 


knowledge of the contents of the deed, and this is 
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equally true of the witnesses who identify the 


executant before the Registrar." 


In Torabaz Khan and another v. Nanak Chand 
and another [MANU/LA/0154/ 1932 : AIR 1932 
Lahore 566], it was held:- "It is true that, merely 
by signing a document as an attesting witness, a 


person cannot be said to have knowledge œf its 


contents, but there may be circumstanc n 
he would be deemed to have notice of Ne Sane 
of the document which he is PAo 


as a witness." Q 


State of Kerala v. .A. Des and another 


d signing 


[MANU/KE/0165/ : 2003 (2) KLJ 299], 
wherein it was ;* "But then one cannot be 
unmindfu the realities of everyday life that 
when the unctions as attestor to a document 
executéd ‘by his own old, sick and infirm father, 
t om may be playing a major role in the matter 
of arranging for the sale identifying the purchaser 
and even negotiating as to what should be the 
consideration for the sale. Attestor to a document 
cannot by mere attestation be imputed with the 
knowledge of the contents of the document. 
However, on the facts of a given case where there 


is a close relationship between the executant and 
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the attestor such as husband and wife, father and 
son, the possibilities of the attestor having 
knowledge regarding the recitals in the 
documents and about the circumstances under 
which the document came to be executed cannot 
be ruled out. Under the order of clarification I 
permitted the petitioner to examine the son of the 


executant, an attestor to the document &as a 


substitute for his father only becaus e 


submission that the son is ome speak 
about the circumstances "O 
document was executed." Q 


In Sir Chunilal V. X and sons Ltd. v. 


ich the 


Century Spinning anufacturing Co. Ltd. 
[MANU/SC/005 2: AIR 1962 SC 1314], it 
was held i ragraph 2 that - "It is not disputed 
before şu at the question raised by the 
ap lat the appeal is one of law because what 
Rian: is challenging is the interpretation 
placed upon certain clauses of the managing 
agency agreement which are the foundation of the 
claim in suit. Indeed it is well settled that the 
construction of a document of title or of a 


document which is the foundation of the rights of 


parties necessarily raises a question of law." 
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Kashmir Singh v. Harnam Singh and another 
[MANU/SC/7267/2008 : AIR 2008 SC 1749], 
wherein it was held in paragraph 16 that - "An 
inference of fact from the recitals or contents ofa 
document is a question of fact. But the legal effect 
of the terms of a document is a question of law. 
Construction of a document involving the 
application of any principle of law, is oa 
question of law. Therefore, when is 
misconstruction of a document wrong 
application of a principle of lawi S 
document, it gives rise to a apr 


ruing a 


of law." 


arao and Ors. 


Court in Yellapu Uma,Mafeswari and Anr. v. 
Le 


Buddha Jagad 

MANU/SC/114 seg : (2015) 16 SCC 787, 
Court hel a e nomenclature given to the 
documen ot decisive factor but the nature 
an bstance of the transaction has to be 
d ined with reference to the terms of the 
documents. This Court after considering both the 
documents, B-21 and B-22 held that they require 
registration. In paragraph 15 following was held: 
15. It is well settled that the nomenclature given 
to the document is not decisive factor but the 
nature and substance of the transaction has to 


be determined with reference to the terms of the 
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documents and that the admissibility of a 
document is entirely dependent upon the recitals 
contained in that document but not on the basis 
of the pleadings set up by the party who seeks to 
introduce the document in question. A thorough 
reading of both Exts. B-21 and B-22 makes it very 
clear that there is relinquishment of right in 
respect of immovable property throu 


document which is compulsorily re le 


document and if the same is not registered, it 
becomes an inadmissible docu NS vicoced 
Under Section 49 of the Regis Onc Hence, 

Or ones which 


Exts. B-21 and B-22 “NO 
squarely fall within the,ambit of Section 17(1)(b) 


of the Registrati ct and hence are 
compulsorily r ble documents and the 
same are i ible in evidence for the purpose 
of prowin factum of partition between the 
partie are of the considered opinion that 
Ext€. JB-21 and B-22 are not admissible in 
evidence for the purpose of proving primary 


purpose of partition. 


In Atluri Brahmanandam (D), Thr. LRs. v. Anne 
Sai Bapuji, MANU/SC/0957/2010 : AIR 2011 
SC 545, the Supreme Court held: "The aforesaid 


deed of adoption was produced in evidence and 
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the same was duly proved in the trial by the 
evidence led by PW-1, the respondent. We have 
carefully scrutinized the cross-examination of the 
said witness. In the entire cross-examination, no 
challenge was made by the appellant herein 
either to the legality of the said document or to 
the validity of the same. Therefore, the said 
registered adoption deed went un-rebutte&and 
unchallenged. .......... We have already re o 
the recitals in the said documents No is a 


registered document and accordi 
therein, the respondent was 


e recitals 


and validly 


adopted by the adopti er. Since the 
aforesaid custom and Oy, d adoption was also 


recorded in a re’ deed of adoption, the 


Court has to pre that the adoption has been 
made in ç ce with the provisions of the 


Act, sigc respondent has utterly failed to 
ch erly Nhe said evidence and also to disprove 
t esaid adoption." 


In S.T. Krishnappa v. Shivakumar & Ors., 
MANU/SC/2209/2007 : (2007) 10 SCC 761, 
Hon'ble Supreme Court observed that the 
"adoption deed" must be read as a whole and that 
on reading the same in such a way, the intention 


of the parties with respect to whether the adoptive 
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father/mother wanted to make an adoption 
according to law and not merely, to appoint an 


heir, must be clearly established. 


Mst. Deu & Ors. v. Laxmi Narayan & Ors., 
MANU/SC/1351/1998 : (1998) 8 SCC 701, the 
presumption of registered documents under 
Section 16 of the Act was discussed. It wasyheld 
that in view of Section 16, where y 
document registered under any law is\produced 
before any court purporting to r a. 
made, and the same is sign AON persons 

2% presume that 


mentioned therein, the sO 
the said adoption has been ‘made in compliance 


with the romncongl OF Act, until and unless 


such presumpti is’ disproved. It was further 


held, that ifafviéw of Section 16 it is open for a 
party te a teh pt to disprove the deed of adoption 
by i itt g independent proceedings. 


In Delta International Limited v. Shyam 
Sundar Ganeriwalla & Anr., 
MANU/SC/0258/1999 : AIR 1999 SC 2607 
Hon'ble Apex Court held that the intention of the 
parties is to be gathered from the document itself. 
Intention must primarily be gathered from the 


meaning of the words used in the document, 
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except where it is alleged and proved that the 
document itself is a camouflage. If the terms of 
the document are not clear, the surrounding 
circumstances and the conduct of the parties 
have also to be borne in mind for the purpose of 
ascertaining the real relationship between the 
parties. If a dispute arises between the very 
parties to the written instrument, then integtion 
of the parties must be gathered ae 


document by reading the same as a SY 


The Hon'ble Supreme Court i Q. of Prem 
Singh v. Birbal aie 9/2006 : 2006 


(5) SCC 353), has that ‘there is a 
Cs 


presumption that a ed document is validly 
executed. A r D document, therefore, 
prima facie Wo be valid in law. The onus of 
proof th uld be on a person who leads 
evi e rebut the presumption.' Hon'ble 
Supfeme Court has reiterated this settled law in 
the case of Vimal Chand Ghevar Chand Jain 
and others v. Ramakant Eknath Jadoo (2009) 


5 SCC 71. 


BURDEN OF PROOF 
Rangammal vs. Kuppuswami and Ors.: MANU/ 
SC/0620/2011 - AIR 2011 SC 2344 - Burden of 
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proving fact lies upon person, who asserts it. ..... 
Plethora of commentaries emerging from series of 
case laws on burden of proof which are too 
numerous to cite, lay down that when a person 
after attaining majority, questions any sale of his 
property by his guardian during his minority, the 
burden lies on the person who upholds/asserts 
the purchase not only to show that the guagdian 
had the power to sell but further that t le 
transaction was bona fide. ..... Subhra Mukherjee 
v. Bharat Coaking S Ltd. 
MANU/SC/0162/2000 : AI SC 1203, 


whether the document i on was genuine 


g until the party relying 


or sham or bogus, the n ho alleged it to be 


bogus had to prove Q 


upon the docu tablished its genuineness. 


i No~ well established dictum of the 
Evidenge Ò hat misplacing burden of proof 
wouldęąvitate judgment. It is also equally and 
u tedly true that the burden of proof may 
not be of much consequence after both the parties 
lay evidence, but while appreciating the question 
of burden of proof, misplacing of burden of proof 
on a particular party and recording findings in a 
particular way definitely vitiates the judgment 


State of J and K v. Hindustan Forest Co. 
MANU/SC/8278/2008 : 2006 (12) SCC 198, 
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wherein it was held that the onus is on the 
Plaintiff to positively establish its case on the 
basis of material available and it cannot rely on 
the weakness or absence of defence to discharge 
Onus. nesese. It is further well-settled that a suit 
has to be tried on the basis of the pleadings of the 
contesting parties which is filed in the suit before 
the trial court in the form of plaint and waitten 
statement and the nucleus of the cas e 
Plaintiff and the contesting case of the Befendant 
in the form of issues emerges o S PEE It 
hardly needs to be highlighte O a suit for 
partition, it is expected o intiff to include 


only those properties for partition to which the 


family has clear om unambiguously belong 


to the members oint family which is sought 
to be partitfehe Cà if someone else's property 
meaning t heh sby disputed property is included in 
the edule of the suit for partition, and the 
s contested by a third party who is allowed 
to be impleaded by order of the trial court, 
obviously it is the Plaintiff who will have to first of 
all discharge the burden of proof for establishing 
that the disputed property belongs to the joint 
family which should be partitioned excluding 
someone who claims that some portion of the 


joint family property did not belong to the 
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Plaintiffs joint family in regard to which decree 


for partition is sought. 


Hon'ble Supreme Court reported in 
MANU/SC/0126/1954 : AIR 1954 SC 379 in 
Srinivas Krishnarao Kango v. Narayan Devji 
Kango and Others, the learned counsel for the 
appellant submitted that proof of existenge of 
joint family does not lead to a presump 

the property held by a member of tha family is 
joint. The burden to establish nee 


a joint family property is o 


asserts it. Oo 


Nagaraja cpp esh and Ors.: 
MANU/KA/156 9 - On burden of proof/ 


operty is 


erson who 


though, t 


exi ene of a joint family, there is no 
p ption about properties being joint family 


properties and therefore, a plaintiff, who 


is presumption as regards the 


proofin a ; ia It is settled law that 


commences a suit contending that properties 
listed in the plaint are joint family properties 
must necessarily prove the same. Indeed it is 
settled that proof of the existence of a joint family 
does not lead to the presumption that properties 


held by any member of the family is a joint family 
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property, and the burden shifts upon anyone 
asserting that certain properties are joint family 
properties to establish such fact. However, where 
it is established that the joint family possessed 
some income yielding properties which from its 
nature and relative value may have formed the 
nucleus for the purchase of properties in 


question, the burden shifts to the party alleging 


self-acquisition to establish affirmatively e 


property was acquired without the “NY joint 


family nucleus. (Q 
i. In a suit for Pn TOY re is initial 
at the properties 


burden on the plaintiff to 
were joint Hindu family properties, and after the 


discharge of this initi urden, the onus shifts 


on to the oO show the property claimed 
by them w, a 


the joint y nucleus MANU/SC/7187/2007 : 


AIR 0G" C Page 218. 
. If the members of joint family had no 


source of income except the income from the joint 


sed by them independent of 


family properties, then the properties acquired by 
the Kartha or other members of the joint family 
should be presumed to be out of the joint family 
income: if such Kartha or the other family 


members assert that the concerned properties are 
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self acquired properties, the burden is on them to 
establish the same Kar. L.J. 1990 (2) Page 147. 
iii. A property acquired by a Kartha or a 
coparcener or member of a joint family, is 
impressed with the character of joint family. The 
test to decide whether the property acquired by a 
Kartha or a co-parcener or a member of a joint 


family, is that such property is purchased 


without any assistance or aid fr e 
ancestral/joint family property: and vy burden 


thereof is on the member ORY 
who asserts that the Pope ya% 


property distinct and “NO 
family /co-parcenary 


/Kartha 
elf acquired 
rom being joint 
property 
MANU/SC/0193/1 Ome 1968 SC Page 683. 
lue of Assessment Orders 

as regards amily Business: A joint family 
often garfies on joint family business under 
diffe t ames and styles, and quite often 
c ifutes different companies or partnerships 
for better handling of the business or to keep it 
manageable or for various other reasons. 
Therefore, mere correspondence with Income Tax 
Department/Authorities, or Assessment Orders 
passed by Income Tax Authorities, will not 
constitute proof of separation or that the 


properties are owned by such 
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companies/partnership firms de hors the joint 
family MANU/SC/0161/2003 : AIR 2003 SC page 
1880. 

On joint Possession of the members of a 
joint family: A co-owner has an interest in the 
whole of the property and also in every parcel 
thereof: possession of joint property by one co- 
owner is, in the eyes of law, possession of alkeven 
if one co-owner is not in actual possessi e 
subject properties 2009 AIR SCW pag 

Burden of Proof of e i 
Partition: Merely because the 


family are living sep it cannot be 


presumed there was a. partition. It is for 


such members of t family, who assert oral 
partition, aN the same by placing 
necessary or n circumstances 
MANU /, 1/2005 : AIR 2006 Karnataka 31. 
dverse Inference against the party does 

enter evidence: When a party to the suit 
does not enter the witness box and states his case 
offering himself to be cross-examined by the other 
side, a presumption would arise that the case set 
up by him is not correct and therefore, adverse 
inference will have to be drawn. Vidhyadhar vs. 


Manikrao - MANU/SC/0172/1999 
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Supreme Court in its subsequent decision in 
Marabasappa (dead) by LRs and others versus 
Ningappa (dead) by LRs and others reported in 
MANU/SC/1077/2011 : (2011) 9 SCC 451. 
There cannot be any quarrel with the proposition 
that the initial burden is on the person, who 
claims that the properties are joint family 
properties to establish the same. But, afteg the 
discharge of this initial burden, the burd 

onto the party who claims that the 

have been purchased by him 


source and not from the joi 
Therefore, it imperatively A9] hat the plaintiff 


who asserts that certain Properties are joint 

family properties, AS stablish (a) existence of 

joint family oO s and (b) such properties 
v 


yielded in e 


alue; of course, as regards 
sufficienc income, the plaintiff would be 
enti ie ® the benefit of presumption from the 
ve and value of the properties/ income. If 
these requirements are established, the initial 
burden is discharged and the burden shifts onto 
the defendants, who assert that such properties 
are self acquired properties. This would be in line 
with the settled proposition that the burden of 
proof is not static and it shifts during the course 


of the evidence. Initial burden rests on the party 
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who would fail if no evidence is given, and after 
such evidence is recorded, the burden shifts upon 
the party against whom Judgment would be given 


if no further evidence is recorded. 


A Note on The 'Evidence and Burden oĥProof 
in the Indian Contract Act, SF 14th 
d 


edition, by Pollock and ow s thus: 
a reat majority 


of cases, fraud is not capa 

by positive and tangi proof. It is by its very 
nature secret in it ments. It is, therefore, 
sufficient if the e ce given is such as may lead 
to an in c® that fraud must have been 


committe n most cases circumstantial 


evi nfe the only resource in dealing with 


quéstions of fraud.! If this were not allowed, the 
ends of justice would be constantly, if not 
invariably, defeated. 

At the same time the inference of fraud is 


to be drawn only from positive materials on record 





1 (Rakhal Chandra Bardhan v. Prosad Chandra Chatterjee, 
MANU/WB/0246/1925 : AIR 1926 Cal 73 at 77; Umrao Begum v. 
Sheikh Rahmat Ilahi, MANU/LA/0019/1939 : AIR 1939 Lah 439 
at 36, 451; Bhabhutmal Nathmal v. Khan Mohammad, 
MANU/NA/0236/1945 : AIR 1946 Nag 419 at 423; Passarilal 
Mannoolal v. Chhuttanbai, MANU/MP/0157/1958 : AIR 1958 MP 
417 at 422). 

2 (Pandit Parkash Narain V. Raja Birendra Bikram Singh, 
MANU/OU/0036/1931 : AIR 1931 Oudh 333; Thangachi Nachial 
v. Ahmed Hussain Malumiar, MANU/TN/0126/1957 : AIR 1957 
Mad 194 at 197; (1957) 1 Mad LJ 300) 
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and cannot be based on speculation and 
surmises;! however suspicious the 
circumstances, however strange the coincidences 
and however grave the doubts, they alon t 


must be sufficient to overcome natural 


take place of proof of fraud. The ow of fraud 


presumption of honesty and fai ng; it is not 
to be presumed or inferred Ji .2 Evidence 37 
of unfairness in the saction may be 
considered, but not direct evidence on the 
question of Oy nreliable.? Pleas of fraud 


must be ws by the Court with utmost 
rigour.* T rden of proving fraud lies on the 
+ 


es ng it. 
charge of fraud, though in a civil 


e 
pročéeding, must be established beyond 


reasonable doubt.” In any case, the level of proof 





l1 (Arabinda Barma v. Chandra Kanta, MANU/GH/0144/1953 : 
AIR 1954 Assam 94; Passarilal Mannoolal v. Chhuttanbai, 
MANU/MP/0157/1958 : AIR 1958 MP 417 at 422); 

2 (Rakhal Chandra Bardhan v. prosad Chandra Chatterjee, 
MANU/WB/0246/1925 : AIR 1926 Cal 73 at 77; Govinda Naik 
Gurunath Naik v. Gururao Puttanbhat Kadekar, 
MANU/KA/0129/1971 : AIR 1971 Mys 330 at 331). 

3 (Harihar Prasad Singh v. Narsingh Prasad Singh, 
MANU/BH/0123/1940 : AIR 1941 Pat 83 at 90). The solitary 
testimony of the plaintiff would not suffice. (Hajra Bai v. Jadavbai, 
MANU/MP/0024/1986 : AIR 1986 MP 106). 

4 (Firm of Sodawaterwala v. Volkart Brothers, AIR 1923 Sind 25 at 
28) 

5 (ALN Narayanan Chettyar v. Official Assignee High Court 
Rangoon, MANU/PR/0009/1941 : AIR 1941 PC 93; followed in 
Union of India v. Chaturbhai M Patel and Co., 
MANU/SC/0046/1975 : (1976) 1 SCC 747, AIR 1976 SC 712) 
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required is extremely high and is rated on par 
with a criminal trial.! 

The burden of proof is not a light one. On 
another view, although the burden of proof is the 
same as in other civil proceedings,? nam of 
on the balance of probabilities, yet it is not‘easily 
discharged in practice.* To prove fr it must 
be proved that the representati made were 
false to the knowledge of the making them, 
or were such, that the y could have no 
reasonable belief tha y were true; that they 


were made for t rpose of being acted upon 


and that Ke elieved and acted upon and 
caused Oo tual damage alleged.4 He can 
u 


succee pon proof of fraud as alleged by 


ES 


Patel Ramanbhai Mathurbhai vs. Govindbhai 
Chhotabhai Patel and Ors.: 
MANU/GJ/0774/2018 The 'burden of proof 





1 (Savithramma v. H Gurappa Reddy, MANU/KA/0025/1996 : AIR 
1996 Kant 99 at 104; Ranganayakamma v. K.S. Prakash, 
MANU/SC/7734/2008 : AIR 2009 SC, (Supp) 1218, (2008) 15 
SCC 673; Alva Aluminum Ltd. v. Gabriel India Ltd., 
MANU/SC/0951/2010 : (2011) 38 1 SCC 167, (heavy burden to 
show fraud). 

2 (Hornal v. Neuberger Products Ltd., [1957] 1 QB 247, [1956] 3 
All ER 970) 

3 (Chitty on Contracts, 28th edn, p. 361, para 6-045.) 

4 (Gauri Shankar v. Manki Kunwar, MANU/UP/0713/1923 : 45 
All 624, AIR 1924 All 17 at 19; People's Insurance Co. Ltd. V. 
Sardur Sardul Singh Caveeshar, MANU/PH/0093/1962 : AIR 
1962 Punj 543) 
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means a party's duty to prove a disputed 
assertion or charge. The ‘burden of proof 
includes both ‘burden of persuasion’ and the 
‘burden of production’. The ‘burden of 
persuasion’ means the duty imposed on a person 
to convince the fact finder to view the facts in a 
way that favours that person. The 'burden of 


production' is the duty imposed on the pers@n to 


introduce enough evidence on a issue to e 
issue decided by the fact finder, in that person's 
favour. The party having the ' >, proof 
must introduce some evidence Aoi to get 

OF The 'burden 


a certain issue decided "G ur. 
of proof, O tes the duty of 


establishing by a preponderance of the 
evidence the t Pv the operative facts upon 
which the O hand is made to turn by 
substapti S (Black's Law Dictionary, 7th 
Editio 

ccording to Phipson, who is considered to 
be an authority on the Law of Evidence, the 
phrase, 'burden of proof, has three meanings, 
namely, (I) the persuasive burden, the burden of 
proof as a matter of law and pleading the burden 
of establishing a case, whether by preponderance 
of evidence or beyond a reasonable doubt; (ii) the 


evidential burden, the burden of proof in the 
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sense of adducing evidence; and (iii) the burden 
of establishing the admissibility of evidence. 
While persuasive burden i.e. onus probandi never 
shifts and is always stable, the evidential burden 
may shift constantly, according as one scale of 
evidence or other preponderates. Onus probandi 
rests upon the party, who would fail if no evidence 


at all is adduced. The general principle of barden 


of proof that he who invokes the aid of la d 
be the first to prove his case may ke Se by 


statutory provision, e.g. in a O ere the 
matters within the my the person 
itiated, like the 


against whom a ie, ©, 
proceeding under the provisions of the 1946 Act, 


as it will not only berdifficult but also impossible 
for the State, at Va instance reference is made 
to the Tri aly to first lead evidence on the 
question whether a person against whom 


suc nfo eding is initiated is a foreigner or not. 


The Supreme Court in Subhra Mukherjee v. 
Bharat Coking Coal Limited 
[MANU/SC/0162/2000 : 2000(3) SCC 312] 
observed in para 13 as under: "There can be no 
dispute that a person who attacks a transaction 
as sham, bogus and fictitious must prove the 


same. But a plain reading of question No. 1 
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discloses that it is in two parts; the first part says, 
'whether the transaction, in question, is bona fide 
and genuine one, which has to be proved by the 
appellants. It is only when this has been done 
that the respondent has to dislodge it by proving 
that it is a sham and fictitious transaction. When 
circumstances of the case and the intrinsic 


evidence on record clearly point out tha& the 


transaction is not bona fide and genuifte, “Tt"is 


unnecessary for the Court to find out y, the 
respondent has led any vany that the 
transaction is sham, bogus or (Oy us." 


Supreme Court in th <$ of Anil Rishi v. 


Gurbaksh reported in 
MANU/SC/813 : (2006) 5 SCC 558 has 


observed a "7. In the impugned 
judgment Y igh Court proceeded on the basis 
tha afn gh generally it is for the plaintiff to 
ed) such fraud, undue influence or 
misrepresentation, but when a person is in a 
fiduciary relationship with another and the latter 
is in a position of active confidence, the burden of 
proving the absence of fraud, misrepresentation 


or undue influence is upon the person in the 


dominating position. 
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8. The initial burden of proof would be on 
the plaintiff in view of Section 101 of the Evidence 
Act, which reads as under :- "Sec. 101. Burden of 
proof.- Whoever desires any Court to give 
judgment as to any legal right or liability 
dependent on the existence of facts which he 
asserts, must prove that those facts exist. When 


a person is bound to prove the existence ofany 


fact, it is said that the burden of proof lie at 


person." » 
9. In terms of the sai ion, the 


o. party who 


substantially asserts the 
not the party who denies it 
be universal in its ation and there may be 
exception theretgf alors trial Court and the 
High Cou O on the basis that the 
defendąn in a dominating position and there 
ha enva fiduciary relationship between the 
pasties. The appellant in his written statement 
denied and disputed the said averments made in 
the plaint. 

10. Pleading is not evidence, far less proof. 
Issues are raised on the basis of the pleadings. 
The defendant-appellant having not admitted or 
acknowledged the fiduciary relationship between 


the parties, indisputably, the relationship 
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between the parties itself would be an issue. The 
suit will fail if both the parties do not adduce any 
evidence, in view of Section 102 of the Evidence 
Act. Thus, ordinarily, the burden of proof would 
be on the party who asserts the affirmative of the 
issue and it rests, after evidence is gone into, 
upon the party against whom, at the time the 
question arises, judgment would be given,ef no 
further evidence were to be adduced b er 
side. 

11. The fact that the def as ina 
dominant position must, ey roved by the 


plaintiff at the first an?) 
12. Strong reliance haS been placed by the 


High Court in mhion of this Court in 
Krishna Mohan p 


another ie Maity and others, 
(MANU, SEDO 0/2003 : AIR 2003 SC 4351). In 
tha odse} the question of burden of proof was 
koe after the parties had adduced evidence. 


It was brought on record that the witnesses 


lias Nani Charan Kul and 


whose names appeared in the impugned deed and 
which was said to have been created to grab the 
property of the plaintiffs were not in existence. 
The question as regards oblique motive in 
execution of the deed of settlement was gone into 


by the Court. The executant was more than 100 
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years of age at the time of alleged registration of 
the deed in question. He was paralytic and 
furthermore his mental and physical condition 
was not in order. He was also completely bed- 
ridden and though his left thumb impression was 
taken, there was no witness who could 
substantiate that he had put his thumb 
impression. It was on the aforementioned facts, 
this Court opined:- "12. ............. The o 
prove the validity of the deed of settlement was on 
the defendant No. 1. > fraud, 
misrepresentation or undue i O is alleged 

1 burden is on 


by a party in a suit, oe’) 
him to prove such fraud, ‘undue influence or 


u 
misrepresentation. qS hen a person is in a 


ith another and the latter 


fiduciary relatio 
isina posin% active confidence the burden of 
proving a Bene of fraud, misrepresentation 
or undueYinfluence is upon the person, in the 
d ting position, he has to prove that there 
was fair-play in the transaction and that the 
apparent is the real, in other words, that the 
transaction is genuine and bona fide. In such a 
case the burden of proving the good faith of the 
transaction is thrown upon the dominant party, 


that is to say, the party who is in a position of 


active confidence. A person standing in a 
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fiduciary relation to another has a duty to protect 
the interest given to his care and the Court 
watches with jealously all transactions between 
such persons so that the protector may not use 
his influence or the confidence to his advantage. 
When the party complaining shows such relation, 
the law presumes everything against the 


transaction and the onus is cast upon the son 


holding the position of confidence or trus w 
that the transaction is perfectly fair and 
reasonable, that no advantage S 
his position.... " O 

O) n at the 


13. This Court ‘O 
aforementioned findings reférred to Section 111 


taken of 


of the Indian PKŠ Act which is in the 
following terms ; - 111. Proof of good faith in 
transactio re one party is in relation of 
active ço ce.- Where there is a question as 
tot eKA faith of a transaction between parties, 
Ke stands to the other in a position of 
active confidence, the burden of proving the good 
faith of the transaction is on the party who is in a 
position of active confidence." 

14. But before such a finding is arrived at, 
the averments as regard alleged fiduciary 
relationship must be established before a 


presumption of undue influence against a person 
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in position of active confidence is drawn. The 
factum of active confidence should also be 
established. 

15. Section 111 of the Evidence Act will 
apply when the bona fides of a transaction is in 
question but not when the real nature thereof is 
in question. The words ‘active confidence’ indicate 
that the relationship between the parties must be 
such that one is bound to protect the nee 


the other. 


16. Thus, point for ation of 
binding interests or which "1 cases which 


come within the rule of nfidence would 
vary from case to case. Ifthe plaintiff fails to prove 


the existence of thed@idtciary relationship or the 
position of ac confidence held by the 
defendant-appellant, the burden would lie on him 
as he had (all sged fraud. The trial Court and the 
Hi um, therefore, in our opinion, cannot be 
Sai be correct in holding that without 
anything further, the burden of proof would be on 
the defendant. 

17. The learned trial Judge has misdirected 
himself in proceeding on the premise "it is always 
difficult to prove the same in negative a 


person/party in the suit." 
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18. Difficulties which may be faced by a 
party to the lis can never be determinative of the 
question as to upon whom the burden of proof 
would lie. The learned Trial Judge, therefore, 
posed unto himself a wrong question and arrived 
at a wrong answer. The High Court also, in our 
considered view, committed a serious error of law 
in misreading and misinterpreting Section kQ1 of 
the Indian Evidence Act. With a view e 
forgery or fabrication in a document, Possession 
of the original sale deed by the de t, would 
not change the legal posi@~.WA party in 
possession of a documen ays be directed 
to produce the same. The plaintiff could file an 
application calling fi Preis document from the 


defendant and efendant could have been 


same. » 


directed k rned Trial Judge to produce the 


Nt here is another aspect of the matter 

should be borne in mind. A distinction 
exists between a burden of proof and onus of 
proof. The right to begin follows onus probandi. It 
assumes importance in the early stage of a case. 
The question of onus of proof has greater force, 
where the question is which party is to begin. 
Burden of proof is used in three ways : (i) to 


indicate the duty of bringing forward evidence in 
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support of a proposition at the beginning or later; 
(ii) to make that of establishing a proposition as 
against all counter evidence; and (iii) an 
indiscriminate use in which it may mean either or 
both of the others. The elementary rule is Section 
101 is inflexible. In terms of Section 102 the 
initial onus is always on the plaintiff and if he 


discharges that onus and makes out a case which 


entitles him to a relief, the onus shift e 
defendant to prove those ee NY if any, 
which would disentitle the rar e same. 


In R.V.E. Venkatachala er v. Arulmigu 
Viswesaraswami and V,P. Temple and another, 
(MANU/SC/0798/ : 2004 (6) JT (SC) 442), 
the law is stated following terms : "29. Ina 
suit for re E~ possession based on title it is 
for nei to prove his title and satisfy the 
court adhe, in law, is entitled to dispossess the 
d nt from his possession over the suit 
property and for the possession to be restored to 

However, as held in A. Raghavamma v. 
A. Chenchamma there is an essential distinction 
between burden of proof and onus of proof: 
burden of proof lies upon a person who has to 
prove the fact and which never shifts. Onus of 


proof shifts. Such a shifting of onus is a 
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continuous process in the evaluation of evidence. 
In our opinion, in a suit for possession based on 
title once the plaintiff has been able to create a 
high degree of probability so as to shift the onus 
on the defendant it is for the defendant to 


discharge his onus and in the absence thereof the 


burden of proof lying on the plaintiff shall be held 


to have been discharged so as to amount to@roof 
of the plaintiff's title." <= 


Supreme Court in the case sgt D. 
Shende v. Tarabai Aba tO reported in 
002 SC 637 in 


MANU/SC/ 0016/2002 [J 
connection with genuineness of the ‘will’ has 


e 

observed that whe bey ai is alleged to have 
been executed undue influence, onus of 
proving u eNinfluence is upon the person 
making, Oee and mere presence of 
motive) a opportunity are not enough. The 
Supreme Court proceeded to further observe as 
below: "The delicate structure of proof framed by 
a judicially trained mind cannot stand on weak 
foundation nor survive any inherent defects 
therein but at the same time ought not to be 
permitted to be demolished by wayward pelting of 
stones of suspicion and supposition by wayfarers 


and waylayers. What was told by Baron Alderson 
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to the Jury in R v. Hodge, 1838, 2 Lewis CC 227 
may be apposite to some extent - "The mind was 
apt to take a pleasure in adapting circumstances 
to one another and even in straining them a little, 
if need be, to force them to form parts of one 
connected hole; and the more ingenuous the 
mind of the individual, the more likely was it, 
considering such matters, to overreachqand 


mislead itself, to supply some little lin is 


o render 


wanting, to take for granted some NS eae 


with its previous theories and ne 


evidence so as to dispel Yany suspicions or 
unnatural circums attaching to a Will 
provided that tH» Ss something unnatural or 
suspicious, abot the Will. The law of evidence 
does ngt it conjecture or suspicion having 
the cè of legal proof nor permit them to 
d h a fact otherwise proved by legal and 
convincing evidence. Well founded suspicion may 
be a ground for closer scrutiny of evidence but 
suspicion alone cannot form the foundation of a 


judicial verdict - positive or negative." 


In Narayan Bhagwatrao Gosavi Balajiwale v. 


Gopal Vinayak Gosavi and others reported in 
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MANU/SC/0173/1959 : AIR 1960 SC 100, the 
Supreme Court in para 11 has observed as under: 
"The expression "burden of proof" really means 
two different things. It means sometimes that a 
party is required to prove an allegation before 
judgment can be given in its favour; it also means 
that on a contested issue one of the two 
contending parties has to introduce evi 
Whichever way one looks, the question 
academic in the present case, because both 
parties have introduced their ew on the 


question of the nature of Van ity and the 
properties and have HEN ablish their own 
C 


part of the case. The two rts below have not 
decided the case ce abstract question of 
burden of proof; ould the suit be decided in 


such a way: urden of proof is of importance 


only whe y reason of not discharging the 
bur ed ich was put upon it, a party must 
voy fail. Where, however, parties have 
joined issue and have led evidence and the 
conflicting evidence can be weighed to determine 


which way the issue can be decided, the abstract 


question of burden of proof becomes academic." 


Full Bench decision of the Andhra Pradesh High 


Court reported in Nelluru Sundararam areddi 
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and Ors. v. State of Andhra and Ors., 
MANU/AP/0143/1959 : AIR 1959 AP 215, it 
has been observed as follows : "Section 101 gives 
effect to the ancient rule founded on 
considerations of good sense that the party who 
substantially asserts the affirmative of an issue 
has to prove it. It is well-settled that the effect of 
the rule cannot be circumvented by manipulating 
the words of the issue. Phipson in his n 
"The Law of Evidence' (9th Edition, p. 33) Says--I 
have omitted the authorities ci N Sec 
which party asserts the affir O must 
of course be had to the su O: the issue and 
not merely to its gra Na which latter 
the pleader can fre er vary at will; moreover, 
a negative alle Set not be confounded 
with the traverse of an affirmative one. The 


true mea of the rule is that where a given 


anhe€ssgential part of a party's case, the proof of 


(a affirmative or negative, forms 


such allegation rests on him." 


Patel Ramanbhai Mathurbhai vs. Govindbhai 
Chhotabhai Patel and Ors.: 
MANU /GJ/0774/2018 - The principles 
discernible from the above referred decisions may 


be summarised as under: 
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[a] The general principles of law that can be 
gainfully culled out from the judicial 
pronouncements noted above is that the burden 
of proof cast under Sections 101 and 102 of the 
Indian Evidence Act, 1872 is the persuasive 
burden or the onus probandi. The persuasive 
burden to prove and establish the case always lies 
upon the plaintiff and the said burden sever 
shifts upon the defendant. What may, 

shift is the onus to lead evidence in the 

once the plaintiff side succeed 


establishing his pleaded case b ing evidence, 


the onus will then shift defendant side 
to lead evidence so as disprove the case. The 


o 
parties may also masa the burden of 


establishing the 
leading EAS in respect thereof. The initial 
ee lish the basic allegations made in 


the N constituting the foundational facts, 


ssibility of the evidence by 


r ess of whether such assertion is couched 
in the affirmative or in the negative, would 
undoubtedly lie upon the plaintiff and the failure 
to discharge the said burden must lead to the 
dismissal of the suit." 

[b] The burden of proof on the pleadings should 
not be confused with the burden of adducing 


evidence. 
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[c] Pleading is not evidence, far less proof. 

[d] The rule that the burden of proving the fact 
rests on the party who substantially asserts the 
affirmative issues and not the party who denies 
it, is not one of the universal applications and 
there may be exception thereto. 

[e] The inference of fraud can be drawn only from 
the positive materials on record and cannęt be 
based on speculation and surmises. How > the 


suspicious circumstances, however, strange the 


co-incidences and however grave,t 


[f] The evidence of ND i 
overcome the natural _prestmption of honesty 


and fair dealing. I Or: to be presumed or 
inferred lightly. Q) 

[g] When t ae iff comes before the Court with 
a case of oO then he has to prove the forgery 
in aceordance with law. A mere assertion or 
alle€ation of forgery is not sufficient to shift the 
onus on the other side to establish that there is 
no forgery. 

[h] It is always open to the defendant not to lead 
any evidence where the onus is upon the plaintiff. 
After having gone into the evidence, he cannot 


ask the Court not to look at it and act on it. The 


question of burden of proof at the end of the case 


A gift to legal fraternity - Sridhara Babu N Advocate 





1376 


when both the parties have tendered evidence is 
not of any great importance and the Court has to 
give a decision on a consideration of all the 


materials. 


ADMISIONS IN WRITTEN STATEMENT 
CANNOT BE WITHDRAWN BUT CAN BE 
CLARIFIED IN EVIDENCE 


Ram Niranjan Kajaria and Ors. ‘vs. Sheo 
Prakash Kajaria S Ors.: 
MANU/SC/1066/2015 - Del O may not 

De. ina 


be crucial on an appia 
written statement, be it.for introduction of a new 


i 
fact or for explan. ns or clarification of an 


admission or for ig an alternate position. It is 


seen that thedssyes have been framed in the case 
before ys, onh in 2009. The nature and character 
of the ndment and the other circumstances 
aSud e instant case which we have referred to 
above, are relevant while considering the delay 
and its consequence on the application for 
amendment. But a party cannot be permitted to 


wholly withdraw the admission in the pleadings. 


In Modi Spinning and Weaving Mills Co. Ltd. v. 
Ladha Ram and Co. MANU/SC/0012/1976 : 
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(1976) 4 SCC 320, it was held as follows at 
Paragraph-10. It is true that inconsistent pleas 
can be made in pleadings but the effect of 
substitution of paras 25 and 26 is not making 
inconsistent and alternative pleadings but it is 
seeking to displace the Plaintiff completely from 
the admissions made by the Defendants in the 
written statement. If such amendments, are 
allowed the Plaintiff will be irre ly 
prejudiced by being denied the oppoxtunity of 


extracting the admission from endants. 


The High Court rightly eee ty plication for 


amendment and agreed ey trial court. 


In Gautam Sarup Xeer Jetly and Ors. 
MANU/SC/740 8 : (2008) 7 SCC 85, after 
considering deo Narain Srivastava (supra) 
and Modi ine and Weaving Mills Co. Ltd. v. 
La and Co. (supra) and several other 
d iðns dealing with the amendment on 
withdrawal of admissions in the pleadings, it was 
held at Paragraph-28 as follows: 28. What, 
therefore, emerges from the discussions made 
hereinbefore is that a categorical admission 
cannot be resiled from but, in a given case, it may 


be explained or clarified. Offering explanation in 


regard to an admission or explaining away the 
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same, however, would depend upon the nature 
and character thereof. It may be that a Defendant 
is entitled to take an alternative plea. Such 
alternative pleas, however, cannot be mutually 


destructive of each other. 


Nagindas Ramdas v. Dalpatram Ichharam alias 
Brijram and Ors. MANU/SC/0417/1973 

(1974) 1 SCC 242. To quote Paragraph- m 
a conspectus of the cases cited at Qe the 


principle that emerges is, that if e of the 


passing of the decree, there Van me material 
h 


before the Court, on the ~O ich, the Court 
could be prima facie satisfied} about the existence 


of a statutory gro or eviction, it will be 
presumed that t rt was so satisfied and the 
decree for <WwiCt though apparently passed on 
the basis compromise, would be valid. Such 
materiál May take the shape either of evidence 
r d or produced in the case, or, it may partly 
or wholly be in the shape of an express or implied 
admission made in the compromise agreement, 
itself. Admissions, if true and clear, are by far the 
best proof of the facts admitted. Admissions in 
pleadings or judicial admissions, admissible 
Under Section 58 of the Evidence Act, made by 


the parties or their agents at or before the hearing 
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of the case, stand on a higher footing than 
evidentiary admissions. The former class of 
admissions are fully binding on the party that 
makes them and constitute a waiver of proof. 
They by themselves can be made the foundation 
of the rights of the parties. On the other hand, 


evidentiary admissions which are receivable at 


the trial as evidence, are by themselvesq not 
conclusive. They can be shown to be of 


QUEST FOR TRUTH IS DUTY T 


{on and Ors. vs. 


Cheedella ah) 
Radhakrishnamurthy Ors. 


MANU/AP/2751 / Q it is relevant to 
state the settled sitions of law, not only on 
proof and, fiife ptions on existence of joint 
one mily property, partition or division 
ae of nucleus for subsequent 

io ee whether subsequent 
acquisitions are separate or part of joint family, 
but also on appreciation of pleadings and 
evidence including with reference to the 
documents, in particular wills, entries in books of 


accounts, boundary recitals of documents, 


evidencing value of the same with reference to 
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facts and circumstances, solemn duty of Court in 
ascertaining truth from trial of suit 

"14.(a).(i). Judging is not merely a job, but 
a way of life based a spiritual wealth that includes 
by obligation of an impartial search for truth. The 
greatest legal engine is ever invented for discovery 
of truth from the well-known saying that-Trial is 
a voyage in which trust is the quest-reiterated in 
by the Apex Court in- Ritesh Tiwari v. _— P 
MANU/SC/0742/2010 : on eg i 


14(a).(ii). Appreciation of is thus 


part of the process in search Non Even in 
and truth, truth 


is preferable as truth we be the guiding star 


case of conflict between s 
in the entire judici ess. Truth alone has to 
be the foundatiog ip So The entire judicial 
system ha e Or only to find out the truth 
as Truth triumphs, not falsehood. Through 
tru fh ivine path is spread out by which the 
sagés,) whose desires have been completely 
fulfilled, reach where that supreme treasure of 
truth resides. Thus, it is the bounden duty of 
Judges in the journey of trial/enquiry to discover 
truth by application of procedural and adjectival 
law to decide the substantial rights -Vide 


decision-Maria M.S. Fernandes v. Erasmo J. De 
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Sequerio MANU/SC/0225/2012 : AIR 2012 SC 
1727 : 2012(3)ALT-SC-14. 

14(a).(iii). The Law of Evidence is as old as 
the human civilization. Truth implies reality in 
two kinds viz., (1). Paramartha known as eternal 
truth-(with which we are now not concerned) & 
(2). Yathartha known as factual truth-(with which 
we are now concerned), is to discern with, the 
testimony of immediate perception in e 
and now world, where oe is 
persistent. 

14(a).(iv). Though, BUTHI a 
Sanskrit poet in his "UTT A CHARITAM" 


said that unlike from saintly men, it is difficult to 


expect absolute AS om an ordinary being, 


however the cou presume a witness on oath 
speaks and then appreciate his 
truthfuln r otherwise with reference to the 
ma rig) Ynd surrounding circumstances. That is 
Was task of a Judge in appreciation of 
evidence to ascertain truth where lies among the 
disputants. 

14(a).(v). NARADA, a saintly poet gave 
attention to many issues concerning the Indian 
philosophy and Hindu mythology in this regard 
and he summarised the rules of evidence in a 


nutshell that when any dispute arises between 
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parties, he states that the party must check 
whether he has any document in his favour to 
substantiate his claim. If no document is 
available, the party must produce the direct 
witness who can testify on his behalf with regard 
to the facts under dispute. When neither a 
document nor a direct witness is available, third 
preference shall be given to inferences, which can 
be drawn by a prudent man with r o 


existence or non-existence of relevant&facts with 


reference to other facts and ci ances to 
draw necessary inferences. Oy the help of 
above statement of “ROD we venture to 


analyse the Indian Evidence Act, it is nothing but 
extraction and elab 


stated by NARA at even under the Evidence 
Act, the ae prefer the documentary 
Evidenge Ce ject to its probative value, 
re india t of stamp and registration and if not 
hk on foundation for any secondary 


evidence) over oral evidence (subject to credibility 


n of above principle as 


of the witness) and it will prefer primary/direct- 
oral evidence from that of indirect oral 
evidence/circumstantial evidence, other than 
hearsay, subject to exceptions on admissibility of 


hearsay evidence. 
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14(a).(vi). Appreciation of Evidence is a 
judicial function and there shall not be any 
element of arbitrariness in appreciating the 
evidence. The logic behind appreciation of 
evidence is - A Judge who know nothing about 
the cause outside the four wall of the Court, but 
for what is brought to his notice by pleadings and 
evidence in proof of facts under controversy can 
reasons and decide well. It is also in fact ic 
behind the bane of justice. It is apt t@ refer the 
recent expression of the Ape Ya Om 
Prakash Chautala v. <S Bhan 


MANU/SC/0075/2014 : (5)SCC-417- at 


Paras -198&20 that, A Oo: hould abandon his 


passion. He must c tly remind himself that 
he has a singula er "duty to truth" and such 
truth is to rfiyed at with the legal parameters. 
No eo no rhetorics. A Judgement has 
rhetorics but the said rhetoric has to be dressed 

ason and must be in accord with legal 
principles, otherwise may likely to cause 
injustice. 

14(a).(vii). The Rules of Evidence laid down 
in the Evidence Act have thereby special value to 
a judge, furnishing him with solid, systematic 
and well considered tests to arrive at truth. If the 


Evidence Act has no application, one has to 
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necessarily follow the incidence of the Evidence 
Act as a law of evidence; else it is a difficult task 
to a judge to arrive at truth, for no systematic and 
definite alternative guidance to arrive at truth 
from over adjectival laws. 

14(a).(viii). The whole exercise is by trial 
and in civil proceedings the object is to ascertain 
some right or property or status or right one 
party and liability of other, to some form ef 
by judgment which must not be ®ased on 
surmises or conjectures, but up. e 
and duly proved by correct ap NO) of law. 


14.(b).(i). The funetg of a Court of 


Justice are two fold oy ) to ascertain the 


existence or non-exi of certain facts and the 
method used to \ them before court of law 
(evidence) o apply substantive law to the 
ascertain ts and declare the rights, liabilities 
an aĝi etc. of parties in so far as they are 
hep by such facts. Unless the facts be 
correctly ascertained, however accurate be the 
application of substantive law, the result cannot 
be free from error. The Rules, which guide and 
assist in appreciation of evidence that are 


contained in the Indian Evidence Act thereby, are 


of great value. 
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14(b).(ii). Evidence Act is the foundation for 
proof. Appreciation of evidence to mean 
evaluation, assessment and estimation etc. of the 
evidence (oral, documentary, direct, 
circumstantial or real or combination of some or 
all - placed on record) judiciously with reference 
to factual and legal aspects (including legal 
fictions, burden of proof, presumptions, benefit of 
doubt, general/special exceptions, legal e 


Bar of limitation, Double jeopardy/Resjudicata 


and Estoppel etc.,) of a given Ao any fact 
in issue/for consideration is v r 
O 


or disproved (to hold it as r not proved or 
disproved-it also depends upon the nature of the 


not proved 


lis)- to say:-it is gio by preponderance of 


probabilities-(th 


irement-in cases of civil 
nature an efence of accused in criminal 
cases oar i e proof beyond reasonable doubt 
(no bAa doubt)-(the requirement-in criminal 
cas€s)) or it is in between (the requirement-in 
Election disputes to establish allegations of fraud 
and misconduct etc., and disputes relating to 
legitimacy and also in title suits-where the 
defence is denial of plaintiffs title) as the case may 
be, as per the requirement of Law from the nature 


of the case. 
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14(c)(i). Thus substantial rights are to be 
ascertained with reference to adjectival law-(rules 
of evidence and rules of procedure). The adjectival 
law facilitates the results to be obtained since the 
rights conferred on persons by substantive law 
will reach them through the process of rules of 
evidence and procedure. 


14(c)(ii). As per M.C. Shetalwad, thegCivil 


Procedural Law is based on the theory t e 
must be a full disclosure by each AY, case 


to the other, that rival ore) (in the 
pleadings) must be reduced as Oy y as possible 
ts or issues for 


to the form of clear & preei 
decision and there mustbe a‘prompt adjudication 
1 


Ss 
by the Court on th ns nts. Justice delays not 
so much due to X in procedure but by faulty 
application. 

1A( oming to scope of pleadings need 
not `% law and legal terminology concerned; 
ithi so the well-settled proposition of law on 
pleadings from S.B. Noronal v. Prem Kundi AIR 
1989 SC 193 that, pleadings are not statutes and 
legalism is not verbatim. Common sense should 
not be kept in cold storage, when pleadings are 
construed. In Ram Sarup Gupta v. Bishur Narain 


Inter College MANU/SC/0043/1987 : AIR 1987 
SC 1242 referring to the expression of the 
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Constitution Bench in Bhagwati Prasad v. 
Chandra maul MANU/SC/0335/1965 : AIR 1966 
SC 735 also of Sheodhari Rai v. Suraj Prasad 
Singh MANU/SC/0058/1950 : AIR 1954 SC 458 
and Trojan & Company v. R.M.N. Nagappa 
Chettiar MANU/SC/0005/1953 : AIR 1953 SC 
235 that it is not desirable to place undue 
emphasis on form, instead substan of 
pleadings should be considered; as the p s 
should receive a liberal and not&pedantic 
approach as meant to ascertai S 
and not form, it only requires Wo party 

to absence of 


to know. It is well eNO 
pleadings; any evide přoduced by parties 


e 
generally cannot melons It is also equally 


settled that, no 
travel Peres pleadings with the object and 
purpose oO le the opposite party to know the 


case # has to meet. Keeping this object and 


should be permitted to 


purpose, though generally no plea, no evidence 
can be looked into and for no issue, no finding 
can be given; it is not always the static principle 
from the fact that even a plea not made 
specifically from deficiency in pleadings, but if 
covered by implication and evidence let in and 
parties know the case, it can be looked into and 


even to give finding no issue framed is of no bar 
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to formulate a point and decide. The Apex Court 
in Bhagavathi Prasad (supra) by referring to 
Balmukund v. Dalu (03) 25 ALL 498 FB observed 
that it is undesirable and inexpedient to lay down 
any general rule in respect of such a situation (of 
evidence adduced fully by both sides on the 
question of title, a decree based on title can be 
given or not, for no plea), held that if Court is 
satisfied that the ground on which re is 
placed by one or other of the partiég was, in 
substance, at issue between t both of 

idence at the 
trial, the formal require 


down illai V. Pannai 


be relaxed and the reló is*the proposition laid 


ee : AIR 1947 Madras 282. 
14(e rden of proof and onus 
probandi Soo to pleadings and 
appreeiation; it was held by the Apex Court in 
K Devadatham V Union of India 
MANU/SC/0106/1963 : AIR 1964 SC 880 that 
the question of onus probandi is certainly 
important in the early stages of the case. It may 
also assume important where no evidence at all 
is let in on the question in dispute by either side. 
In such a contingency, the party on whom the 


onus lies to prove a certain fact must fail. Where, 
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however, evidence has been led by the contesting 
parties on the question in issue, abstract 
considerations of onus are out of place and truth 
or otherwise of the case must always be adjudged 
on the evidence led by the parties, burden of proof 
in such matters, loses its importance and pales 
its significance- also vide A. Raghavamma V. 
Chenchamma MANU/SC/0250/1963 : AIR@964 
SC 136 & Smt. Premlatha V. Arahanth r 
Jain. MANU/SC/0400/1972 : AIR 19%8 SC 626 
Thus, what is necessary is par aware of 
the plea and let in evidence fo ourt to give 


finding from the hearing oO the lis, but not 
ective 


outside the scope, irre of who led what 
evidence by make of entire evidence on 
record. It was al in some of the expressions 


that even eMmative remedy not pleaded if 


entitled, can grant it where it is appropriate 


to . fa Balasankar v. Charity Commissioner, 

farat MANU/SC/0034/1995 : AIR 1995 SC 
167 at para-19-it was similarly held that, burden 
of proof pales significance when both parties 
adduced evidence and it is the duty of the court 
to appreciate the entire evidence adduced by both 
sides in deciding the lis; also on the aspect as to 
party proved in possession of best evidence is 


bound to produce the same to throw light on the 
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lis and to unfold any truth and thereby cannot 
take shelter on the abstract doctrine of burden of 
proof saying burden not on him to prove by filing 
the material document or producing the material 
witness-as laid down in NIC v. Jugal Kishore 
MANU/SC/0341/1988 : AIR 1988 SC 719(B) and 
Lakhan Sao v. Dharamu Chaudhary 
MANU/SC/0598/1991 : 1991 (3) SCC 331&Vide 
also Karnesh Kumar v. State of Utte h 
MANU/SC/0051/1968 : AIR 1968 S@ 1403 & 
Gopalakrishnaji ketkar v. ad Haji 
Lathief MANU/SC/0168/196 1968 SC 


1413, which rowed O rivy council's 
sha 


expression in Muru Pillai v. G.S.P. 
Sannadhi MANU/P A6s 1916 : AIR 1917 PC 


6 at 8 that "a ice has grown in Indian 


procedure O in possession of important 
documęn information lying by, trusting to the 
abs No ain of onus of proof, and failing, 
aeeérdingly, to furnish to the Courts best material 
for its decision. With regard to third parties this 
may be right enough- they have no responsibility 
for the conduct of the suit but with regard to the 
parties to the suit it is, in their Lordship's 
opinion, an inversion of sound practice for those 
desiring to rely upon a certain state of facts to 


withhold from the Court the written evidence in 
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their possession which would throw light upon 
the proposition, held that if a party in possession 
of best evidence which throws light on the issue 
in controversy withholds it, the Court ought to 
draw an adverse inference against him from non 
filing of the material document or non producing 
of the material witness, notwithstanding the fact 
that onus of proof not lie on him or becauge he 
was not called upon to produce it, by ré n 
the abstract doctrine of onus of proof&\ Same is 
relied upon in Sri Venkateshwar N 


Guduru Jalaja Reddy MANU 759/2001 


2002(1) ALD 182 DB ‘O 
14(f)(i). Coming tg appreciation of evidence 


pany v. 


a 
and interference a Court concerned; it 


this regard by the three 


was also laid d 
Judge Ben ex Court in Iswar Prasad Misra 
v. Moha Isa MANU/SC/0040/1962 : AIR 
196 N728 - that, Judicial experience shows 
t im adjudicating upon rival claims brought 
before the Courts, it is not always easy to decide 
where truth lies. Evidence is adduced by the 
respective parties in support of the conflicting 
contentions and circumstances are similarly 
pressed into service. In such a case, it is no 
doubt, the duty of the judge to consider the 


evidence objectively and dispassionately, examine 
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it in the light of probabilities and decide within 
which exactly the truth lies. The impression 
formed by the judge about the character of 
evidence will ultimately determine the conclusion 
which he reaches. 

14(f)(ii). In fact, it could be unsafe to 
overlook the fact that all judicial minds may not 
react in the same way to said evidence andit is 
not unusually that evidence which appe e 
respectable and trustworthy to one judge may not 
appears to be so to the other. T ains why 

some cases courts of, eal reverse 
conclusions of facts reco trial Courts on 
its appreciation of oral.evidénce. The knowledge 
that another view j ssible on the evidence 
adduced in ac Ss as a sobering factor and 
leads to e of temperate language in 
recording icial conclusions. Judicial approach 
in su cases will always be based on the 
com$cibusness that one may make a mistake; that 
is why the use of unduly strong words in 
expressing conclusion---- in our opinion, the use 


of such intemperate language may in some cases 


tend to show either lack of experience in judicial 


matters or an absence of judicial poise and 
balance--. Judges are not computers and thus 


bound to call in aid their experience in life and 
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test with probabilities-vide - Chaturbhuj Pande v. 
Collector, Rayagarh MANU/SC/0377/1968 : AIR 
1969 SC 255. 

14(f)(iii). It is also held that in assessing the 
value to be attached to oral evidence, particularly 
as Judge of fact, it is open to the appellate Judges 
to test the evidence placed before them on the 


basis of probabilities, irrespective of la of 


effective or no cross examination by e 


party, Court is not bound to rely, if prebabilities 
show otherwise, but for to consi ce; facts if 
so to construe as admission f KON deposed 
supported by plea n i ted in cross 


examination as a rule ® essential justice. vide - 


A.E.G. as A.Y. Derderian 
ars 1: AIR 1961 Calcutta 359. 

14( es of justice require that the 
party cro ee i must put the crucial and 
im rtén part of his case to the witness of the 
kie in his cross-examination and if no 
question is put to the witness in the cross 
examination with regard to a certain fact 
challenging the same, then such fact has to be 
presumed to be true. No doubt for that conclusion 
it is to be seen, whether there is any pleading in 
this regard and in the absence of which, merely 


because the attention of the said stray sentence 
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of the witness, inadvertently not drawn attention 
while cross-examination to put a question on it 
by itself does not amount to admission but for to 
read the entire evidence as a whole to cull out 
such is the admission or not from non-testing by 
cross-examination of said sentence-vide- Shri 
Ravinder Kumar Sharma v. RFA 757/2002 16 
State of Assam MANU/SC/0561/1999 : @999 
SAR(Civil) 837. 


14(f)(v). Thus, in appreciation o 


and knowledge of human affairs, 

facts and circumstances Or. and regard 
had to the credibility O s probative 
value of the docu apse of time if any in 
proof of the eve d occurrence for drawing 
inferences consistency to the material on 


record to wherever required the necessary 


infe enge and conclusions from the broad 
hope and preponderances from the overall 


view of entire case to judge as to any fact is proved 


or not proved or disproved. 

14(g). Coming to the proof of facts out of the 
facts in issue to the extent of relevant facts 
concerned, it depends upon the nature of the lis 
and in civil matters proof is always by 


preponderance of probabilities. In RVEE Gounder 
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v. RVS Temple 2003(8)-Supreme Today-194 at 
196 the Apex Court held that, in civil cases the 
proof is by preponderance of probabilities for 
including in suits relating to ejectment or 
declaration of title or for possession; and the onus 
shifts from initial burden on the plaintiffs if able 
to establish from preponderance of probabilities 
for entitlement, on the defendant to rebut the 
same including with specific claim on thé if 


any. It is in explaining the earlier "A of 


law that, in a suit for ejectment, Xe) shall win 
or lose his case only on n strength 


principle, since it does no e onus of proof 


is static and always a the’ plaintiff or it shall 


never shifts on the ant even if the plaintiff 
is able to establi < case from preponderance 
of the pro itẹas to what is meant by proved, 
not mae disproved required for the above 
expres§io with reference to Section 3 of 
Ewideice Act without going into the other 
components of "may presume, shall presume and 
conclusive proof", from the very definition, proved 
and disproved to say not proved is when it is 
neither proved nor disproved. It requires 
considering the matters before the Court on any 
fact for either believes it to exist or does not exist 


(which is by direct evidence), or considers its 
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existence so probable that a prudent man ought, 
under the circumstance of a particular case to act 
upon supposition that it exists or does not exist 
(which is by circumstantial evidence). At paras- 
25-29 of the judgment, the Apex Court clearly 
held that in a suit for ejectment once plaintiff has 
been able to create a high degree of probability so 
as to shift the onus on the defendant, it is fer the 
defendant to discharge his onus an e 
absence there of, the burden of proof ties on the 
plaintiff shall be held to have be iseharged so 
as to prove the plaintiff's title. is meant by 


proved, not proved or dis ith reference to 


detail by the divisio ch of this Court in N.K. 
Somani v. Puna ani MANU/AP/0700/1998 


: 1998(5)- nO . It is also needful to note the 
difference een legal burden(as per pleadings) 


L ev{dtiary burden-how it shifts during trial 


Section 3 of the wag (Or t was discussed in 


undér)Sections 101-103 of the Evidence Act- vide 
Vasu v. Syed Yason S Quadri 
MANU/AP/0217/1987 : AIR 1987 AP 139(FB) 
that was quoted with approval by the Apex Court 
in Bharat B & D.M. Co. v. Amin Chand Pyaralal 
MANU/SC/0123/1999 : AIR 1999 SC 1008 and 
in Hiten P. Dalal v. Bratindranath Benarji 


MANU/SC/0359/2001 : AIR 2001 SC 3897 


A gift to legal fraternity - Sridhara Babu N Advocate 





1397 


14(h). It is also important to appreciate a 
fact with reference to the context in which it is 
stated, rather taking it as conclusive. It is relevant 
to recollect as part of appreciation of evidence 
with reference to the pleadings as part of 
discovering truth, the well laid down expression 
of the three judge bench of the Apex Court in Mrs. 
Rukhmabai v. Lala Laxminarayana 


MANU/SC/0186/1959 : AIR 1960 SC at 
para-19 by relying upon the Pri council's 
expression Alluri Venkatap Q v. 
Danthuluri Venkata N W. Raju 
MANU/PR/0023/1936: PC 264 that, it 
sometimes happens a tha persons make 
statements which s eir purpose or proceed 
upon ignorance true position; and there it 


is not thei a ents, but their relations with 


the eşta fe, ) which should be taken into 


4(i). Court is not confined merely to look 


Ce in determining the issue. 


into the form of the transaction between the 
parties concerned; the well laid down expression 
of the Apex Court in Provident Investment 
Company Limited v. Court of I.T. AIR 1954 
Bombay 95 at para-3 speaks in this regard that, 
Court is not confined merely to look into the form 


of the transaction between the parties (in giving 
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effect to the legal rights and obligations there 
under), but the true legal position that arises out 
of it (by ignoring the form to ascertain real nature) 
in which the transaction was embodied and for 
that the Court may even look at the surrounding 
circumstances in construing the fact covered by 
oral statement or document, with reference to the 
substance and subject to the limitatio for 
admissibility of oral over documentary e 
under Sections 91 and 92 of the Evideftce Act. 


14(j). Coming to appreciati dence in 


special reference to appeals a moulding or 
grant of reliefs; it was “NO e Apex Court in 
U 


2003 SC 1989=200 C 606 and Pannalal v. 
State of Bomb NU/SC/0240/1963 : AIR 
1963 SC 1 : 4(1) SCR 980 (5 judges bench) 
that, lst (af pellate Court must re-appreciate 


Banarsi v. Ramphal Q /SC/0147/2003 : AIR 


(ap Á afresh) the entire evidence in giving its 
findings supported by reasons as to decide the lis 
and therefrom to find how far the decision of the 
trial court on any of its findings and conclusions 
are correct or incorrect, including for 
confirmation or reversal of said findings of the 
trial Court and the appellate Court for that is 
conferred with powers of wide amplitude under 


Order XLI Rules 22,24 and 33 so as to do 
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complete justice between the parties and such 
power is unfettered to make whatever order it 
thinks fit, even between corespondents, for 
ordinarily cross-objections between co- 
respondents they do not prefer. It is also as per 
Santhosh Hazari v. Purushottam Tiwari, 
MANU/SC/0091/2001 : AIR-2001-SC-965 
Madan Lal v. Yoga Bai MANU/SC/0161/2Q03 : 
(2003(5)-SCC-89) and Harihar Prasad v. 
Balmiki Prasad Singh MANU/SC/0008/1974 : 
1975(1)SCC 212, that in mil appeals, 
particularly in first appeal, t reciation of 
evidence is at large like tion of evidence 


in a suit, more particularly ffom Order XLI, Rules 


33 & 24 C.P.C. AS ellate court got powers 


under Order 41 33 & 24 CPC not only to 
ecree that the trial court ought 

, but also while sitting in appeal 
agai of Nrrespective of the appeal filed is 
c eñging even part of the order or decree of the 
trial court, to grant any further decree or order 
within the scope of relief, though not beyond, as 
the case may require within the facts and 
circumstances, which include subsequent events 
to take note of in so moulding the reliefs-Vide- S. 
Nasser Ahmed (supra). In P.V. Karuppanan v. 


Pandari Sundara Raja Ayyar 
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MANU/TN/0147/1939 : AIR-1940-Madras-71 - it 
was held that even suit is filed for declaration of 
title and possession and plaintiff entitled to 
possession from anterior possession, the relief 
can be granted even no plea specifically asking for 
the relief. 

14(k). Burden of appellant/cross-objector 
concerned; no doubt, the burden of showingthat 


the judgment or even a finding therein a 


challenge in appeal is wrong or incorkect either 
wholly or in part lies on the ap NS, same 
is also the proposition in the c O, the cross- 
objections as the rons gy at par with 


appellants so far as Be: contentions in the 


cross-objections co d, in the course of the 


cross-objections ifting the burden on them, 
from near main appeal. Coming to the 
powers st appellate Court in this regard 
con enĝe more particularly from Order XLI, 
Rhe) 33 and 24 C.P.C. and from several 
expressions of the Apex Court including - 
Koksingh v. Deokabai MANU/SC/0408/1975 : 
AIR-1976-SC-634; Gaisi Ram v. Ramji Lal 
MANU/SC/0286/1969 : AIR-1969-SC-1144 and 
Madan Lal (supra); the 1stappellate court is 


competent to grant relief if finds appropriate on 


any facts though that was not granted by the trial 
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Court in rendering complete justice and prevent 
to the extent possible scope for further litigation 
and to give finality to the lis. But as held in 
Banarsi and Pannalal (supra) there are three 
limitations on the said power-Viz., it must not be 
to the prejudice of persons not parties (Rule 24), 
if given up a claim not to revive on its own and if 


part of the lis in the claim for relief not appealed 


(by cross objections or otherwise) and ma l, 


Court cannot grant relief on the umąappealed 
portion and the relief to be gran S. lesser 
to the plea, but not higher or outside the 


pleadings and evidence ey 0005/1953 : 
g 


AIR 1953 SC 235. Am the defendants to the 
suit, generally they prefer appeal and it is 
not a bar to deci ir claims interse in spite of 
non-filing Nea or cross-objections with any 
specifa pS granting such reliefs it is within 
the eof the appellate Court, subject to the 
ri at but for permitting on one ground or 
other to substantiate the relief granted by trial 
court, it cannot grant more relief than what was 
granted by the trial Court for want of cross- 
objections-vide decisions: Ranjana Prakash v. 
Divisional Manager MANU/SC/0897/2011 

2011(8) Scale 240 where categorically held that 


but for to substantiate the quantum on one 
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ground or other from impugning any findings in 
that regard or by interference by this Court within 
its appellate power under Order XLI Rule 33 CPC, 
the respondent to the appeal cannot ask for 
reducing or increasing the quantum in the 
absence of cross-objections or independent 
appeal; Oriental Insurance Company Limited v. 
R. Swaminathan 2006 ACJ 1398 following the 


earlier expression of the Apex Court in si 


(supra) in the same line; in Banari (supra) 
referring to Pannalal (supra), R r Prasad 
v. Shambeharilal Jagannad (t O Bench), 

Oy SCR 549 


MANU/SC/0203/1963 ~Q 
Harihar Prasad Singh y. Balmiki Prasad Singh 


MANU/SC/0008/1 : 1975(1) SCC 212 
holding that nor a party who is aggrieved by 
a decree s if he seeks to escape from its 
operation peal against it within the time 
allo after complying with the requirements of 
law” Where he fails to do so, no relief should 
ordinarily be given to him even under Order XLI 
Rule 33 CPC. But there are well recognized 
exceptions to this Rule. One is where as a result 
of interference in favour of the appellant; it 
becomes necessary to readjust the rights of other 
parties. A second class of cases based on the 


same principle is, where the question is one of 
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settling mutual rights and obligations between 
the same parties. A third class of cases is when 
the relief prayed for is single and indivisible, but 
is claimed against a number of defendants. In 
such cases, if the suit is decreed and there is an 
appeal only by some of the defendants and if the 
relief is granted only to the appellants there is 
possibility that there might come into operation 
at the same time and with reference to pai 
subject matter two decrees ich 
inconsistent and contradictory. ee 


not an exhaustive enumerati 


wever, is 


the class of 


cases in which Courts interfere under 


Order XLI Rule 33 of O ch an enumeration 


neither possible no desirable. In Nirmala 
Balaghosh v. Ne (three judge 
Bench) M 0346/1965 : 1965(3) SCR 550 
- it wa Id that Order XLI Rule 33 is 
un agy expressed in terms which are wide 
DNs to be applied with discretion, and to 
cases where interference in favour of appellant 
necessitates interference also with a decree which 
has by acceptance or acquiescence become final 
so as to enable the Court to adjust the rights of 
the parties. ---The Rule does not confer an 
unrestricted right to reopen decrees which have 


become final merely because the appellate Court 
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does not agree with the opinion of the Court 
appealed from----by failure of the respondent to 
prefer appeal or to take cross-objections, the 
respondent has allowed the part of the trial 
Court's decree to achieve a finality which was 
adverse to him. While dismissing the appeal, 
modifying the decree in favour of the appeal- 
respondent in the absence of cross-appeal or 
cross-objections is interference by the te 
Court that has reduced the appellant's to a 
situation worse than in what S2 have 
been if they had not been a O The High 
Court ought to have noti position of law 


and should have interfered t6 correct the error of 
Mowe: Court(appellate) - 


the law committed 

in laying down ae therefrom in Banarsi 

(supra) thatW appeal filed by the defendant 
oO to the grant of a smaller relief, 


laying çh4 
the plaintiff as a respondent cannot seek a higher 
reki he had not filed an appeal on his own or 
had not taken any cross-objection and as such 
held by relying on it in R.Swaminathan (supra) 
that in the appeal filed by the insurer the 
claimant neither filed cross-objections nor 
appealed independently and thereby not entitled 
to claim more than what the tribunal awarded. It 


is needless to say the 1stappellate Court if desires 
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to reverse the judgment and decree of lower 
Court; it should discuss the findings and set 
aside those which are unsustainable either on 


fact or on law." 
FRAUD AND BURDEN OF PROOF 


The Privy Council in the case of Satish Chandra 
Chatterji and others v. Kumar Satish a 
Roy reported in MANU/PR/0070/1923 : AIR 
1923 Privy Council 73 has ob s under: 
"Charges of fraud and col O like those 
contained in the plaint 4 ye 

doubt, be proved by who made them-- 
proved by establi oo 


case must, no 


facts or inferences 


legitimately dr from those facts taken 


conjectur 
tho e ac or those inferences, but that by no 
ve requires that every puzzling artifice or 


contrivance resorted to by one accused or fraud 


not permissible substitutes for 


together d e. Suspicions and surmises and 


must necessarily be completely unravelled and 
cleared up and made plain before a verdict can be 
properly found against him. If this were not so 
many a clever and dexterous knave would 


escape." 
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In Mahabir Tewary v. Chhathu Tewary 
MANU/BH/0028/1931 : 19 A.I.R. 1932 Pat 
170, a Bench of Court (Courtney O Terrell C.J., 
and Fazi Alil J.) dealt "with the importance of 
such evidence when fraud is alleged. The facts of 
that case were that in a partition suit a decree 
was passed based on a compromise between the 
parties which was however, subsequently 
challenged in the suit on the ground of rit 
was held that the simple question the suit 
related to the allegations as t S the 


Court below was wrong in fir ing upto the 


question as to whether ~O ain was hard to 


the plaintiff in order “bn infer when there the 


compromise was g or fraudulent. It must 


be admitted thay Ne is entitled to go into the 


question O eon or otherwise of a bargain to 


cat er that bargain was induced by 
N fhe evidence as to unfairness may 

iSt Ç Court in coming to a conclusion upon 
the credibility of the witnesses dealing with the 


question of fraud. 


The Privy Council in the case of Harihar Prasad 
Singh v. Narsingh Prasad Singh reported in 
1941 AIR (PAT) 83 has observed as under: "... It 


may be that this was an unfortunate bargain for 
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the defendants first party, but a Court cannot 
infer from that that fraud must have been 
practised. ...... If, however, direct evidence on the 
question of fraud is wholly unreliable, a Court 
cannot possibly base a finding of fraud purely on 


a finding that the transaction was unfair." 


Hajra Bai v. Jadabai reported in MANUAMP/ 
0024/1986 : 1986 AIR (MP) 106, wh e 
Court observed as under: "The ND case is 


not of undue influence, but of 


ough the 
learned counsel for the Or -respondent, 
e 


while making his ors d that this was 
a case of undue influence ‘and consequently a 


case of fraud. Howe are not persuaded and 
impressed with D ort of submission. A party 
has to co Ae positive case either of fraud or 
undue ni or coercion or misrepresentation 
or alleof them or some of them. But here the 
plemitiff has restricted her case to the case of 
fraud alone though sometimes in certain cases 
they may overlap to some extent." 

mere fact that the plaintiff; as alleged by her, was 
an illiterate and old lady, by itself would not make 
us to infer that the transaction in question is 


vitiated in any such manner because the initial 


burden lies on her to prove all these facts. Even 
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assuming that the relations between the parties 
were friendly or close on that basis it cannot be 
readily inferred that the defendants were in a 
dominating position or that they were exerting 
any undue influence or were trying to take undue 
advantage of her position and thus wanted to 
practice fraud upon her. It is unlikely that the 


plaintiff even after coming to know of the alleged 


fraud would have waited for such a lon d 
and in order to justify the delay&she has 
introduced a peculiar case in he Sic, is 
not consistent with the plea SO. is no 
satisfactory evidence tha ee time of 
the said transaction s per indisposed to such 


an extent that she w sically and mentally so 
upset that she capable of understanding 
what she ng. It is, therefore, difficult to 
rely ont itary testimony of the plaintiff in 
EN any other convincing, satisfactory and 


r evidence. 

Madhya Pradesh High Court in the case of 
Passarilal Mannoolal v. Chhuttanbai reported 
in MANU/MP/0157/1958 : AIR (MP) 1958 417 
has observed as under: "It is true that 'fraud' or 
'collusion' is secret in its origin and inception and 


the means adopted for fraudulent design cannot 
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be proved to the very hilt and so it can only be 
inferred from the circumstances placed before the 
Court. At the same time, it has to be borne in 
mind that the inference of fraud or collusion is to 
be drawn only from positive materials on record 
and it cannot be based merely on speculation and 
surmises. No evidence, oral or documentary, has 
been produced in support of the allegatien of 
fraud or collusion. The plaintiff ought e 
proved that the son prevailed upon Do to 


give away the suit house to his G 
deprive the plaintiff of the “OF 


order to 


Karnataka High Court 2 the case of 


Savithramma v. H, ppa Reddy reported in 
MANU/KA/ 00 6 : 1996 AIR (Kar) 99 has 
observed : "8... Itis a well settled law that 
even withi province of civil litigation when an 
allega or misrepresentation or fraud is made, 
t tHe level of proof required is extremely high 
and is rated on par with a criminal trial. On the 
basis of the material before the Court here, it 
would therefore be impossible to uphold the 
charge that the compromise decree stood vitiated 
on grounds of either misrepresentation or fraud. 
To my mind, therefore that contention cannot be 
upheld." 
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Supreme Court in the case of Paras Nath Thakur 
v. Smt. Mohani Dasi (deceased) and others 
reported in MANU/SC/0156/1959 : AIR 1959 
SC 1204 has observed in para 4 as under: "In the 
first place, the High Court has misplaced the 
onus of proof, as will appear from the conclusion 
just quoted above. The onus of proof loses much 
of its importance where both the part e 
adduced their evidence. But the h Court 

SN of 


seems to have laid some emp 


proof, with a view to examinin self whether 


that onus had been disc y the contesting 


defendant, the deity. @ betomes clear from the 


following observatio, e High Court : "Judged 


by these princi t. F, the deed of trust by 
itself crea Aen and it is necessary 
for meN en to show by evidence aliened 
tha He had been an existing endowment in 
he of this particular idol to which the 
description ‘devottar' can be applied." Further 
down, the High Court observed as follows, after 
referring to what it characterized as "innumerable 
decisions": "Applying the above principles to the 
facts of this case, we find that no evidence has 
been given with regard to the formal dedication of 


the properties to the deity except what is recited 
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in Ex. F. This recital is insufficient to support a 
finding that there had been a real dedication of 
these properties." With due respect to the High 
Court, it must be remarked that it appears to 
have lost sight of the well-established rule 
applicable to suits of the kind it was dealing with, 
that the burden of proof is heavy on a plaintiff 
who sues for a declaration of a document 
solemnly executed and registered, as a s 
transaction. The burden becomes dovthly heavy 
when the plaintiff seeks to set asi Soca, of 
the civil court, passed in exec Br as 
upholding the claim of a thi 


sought to be proceed against in execution. The 


plaintiff, who seeks rid of the effect of the 


adverse order CA st him, has to show 
e 


affirmative order passed on due inquiry 
by the ex ing court, was erroneous. Hence, in 
this &s , apart from the fact that the 
réspordents were the plaintiffs, there was an 
initial heavy burden on them not only to show 
that the order of the civil court in the claim case 
was erroneous, but also that the deed of trust 
relied upon by the contesting defendant was 
fictitious. The two courts of fact had discussed all 


the relevant evidence in great detail, and had 


agreed in finding that the plaintiffs had failed to 
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prove their case. The question which the courts 
below decided and which was the only question 
in controversy before the High Court was whether 
the trust deed was a fictitious transaction. Such 
a question is essentially one of fact. See the latest 
decision of this Court in the case of Sree 
Meenakshi Mills, Madurai v. Commissioner of 
Income-tax, Madras, MANU/SC/0044/1956 
1956 SCR 691: ((S) AIR 1957 SC 49), whe s 
been laid down, inter alia, that a findifag of fact, 
S4 facts 


even when it is an inference 


found on evidence is not a que f law, except 


in certain specified cas case before us 
certainly is not one of e specified cases. These 


thos 
observations are AS completely to displace 


the decision of 


igh Court, but we shall 
examine t asons of the High Court for setting 
aside the Open findings of fact of the courts 
bel fo e whether the High Court was right in 
itSs€onclusions, assuming all the time that the 
High Court was competent to go into those 


questions of fact." 


Calcutta High Court in the case of Bhuban 
Mohini Dasi and others v. Kumud Bala Dasi 
and others reported in MANU/WB/0117/1923 
: AIR 1924 Calcutta 467 (DB) has observed as 
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under: "The rule thus enunciated must be 
coupled with the elementary principle that the 
burden of proof lies upon the person who asserts 
that the apparent is not the real state of things. It 
is important to bear in mind in this class of cases 
that, as pointed out by Lord Phillimore in Manick 
Lal v. Bijoy Singh A.I.R. 1921 P.C. 69, the 
decision of the Court should rest not on 
suspicion but upon legal grounds establ y 
legal testimony. This recalls t earlier 
pronouncements to the same by Lord 
Westbury in Sreeman v. conyo 6) 11 M.I.A. 
28, and by Sir Lawrence of in Minakumari 


v. Bijoy Singh MANUZPR/0026/1916 : A.LR. 
1916. P.C. 238. N re not unmindful that, 


in the words of or obhousa in Uman Prasad 
(1 


v,. Gandh 1 
Shaw in ammad Mahbub v. Bharatindu 


887) 15 Cal. 20, and of Lord 


A.I.R. 49 18 P.C. 137, as benami transactions are 
v miliar in Indian practice, even a slight 
quantity of evidence to show that it was a sham 
transaction may suffice for the purpose. The 
person who impugns its apparent character must 
not rely however solely on probabilities, as Lord 
Buckmaster observed in Irshad Ali v. Kariman 
MANU/PR/0105/1917 : A.I.R. 1917 P.C. 169. He 


must show something definite to establish that it 
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is a sham transaction, on the principle that the 
burden of proof lies upon the person, who claims 
contrary to the tenor of a deed and alleges that 
the apparent is not the real state of things : 
Azimut v. Hurdwaree MANU/PR/0008/1870 : 
(1870) 13 M.I.A. 395, Faez Buksh v. Fukeerooden 
MANU/PR/0018/1871 : (1871) 14 M.I.A. 234, 
Suleiman v. Mehndi am 
MANU/PR/0036/1897 : (1897) 25 C ; 
Nirmal v. Mahomed MANU/WB/00 1898 
(1898) 26 Cal. 11, Moti Lal «y, dan Lal 
MANU/PR/0136/1917 : A.LR. Ca 


[MANU/SC/8352/ AIR 2009 SC 951] 


Supreme Court in K. As Q.a v. Thekkayil 


"19. W there are suspicious 
circumsta garding the execution of the 
Will, the Ss is also on the propounder to 
explaia them to the satisfaction of the Court and 
o en such responsibility is discharged, the 
Court would accept the Will as genuine. Even 
where there are no such pleas, but circumstances 
give rise to doubt, it is on the propounder to 
satisfy the conscience of the Court. Suspicious 
circumstances arise due to several reasons such 
as with regard to genuineness of the signature of 


the testator, the conditions of the testator's mind, 
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the dispositions made in the Will being 
unnatural, improbable or unfair in the light of 
relevant circumstances or there might be other 
indications in the Will to show that the testator's 
mind was not free. In such a case, the Court 
would naturally expect that all legitimate 
suspicion should be completely removed before 
the document is accepted as the last Will ef the 
testator. The aforesaid view is taken n 
consonance with the decision of thi Court in 
Shashi Kumar Banerjee v. © Kumar 
Banerjee [MANU/SC/0278/19 NON 1964 SC 
529] and Pushpavathi v. ey Kadamba 
[MANU/SC/0396/19 3) 3 SCC 291]. 

20. So far er 68 of the Act is 
concerned, it cafe Naty provides that a Will is 


required to Bea Or and therefore, it cannot be 
used as, Or until at least one of the attesting 


e 


on provided such attesting witness is 


Z is called for the purpose of proving its 


alive, and subject to the process of the court and 


capable of giving evidence. 


21. In the present case the scribe and one 
of the attesting witnesses to the Will namely Vasu 
died before the date of examination of the 


witnesses. The second attesting witness namely 
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Gopalan was also not in good physical condition 
inasmuch as neither was he able to speak nor 
was he able to move, the fact which is proved by 
the deposition of the doctor examined as DW 2. 
Consequently, as the execution of the Will cannot 
be proved by leading primary evidence, the 
propounder i.e. the appellant herein was required 
to lead secondary evidence in order to discharge 
his onus of proving the Will as held by th rt 
to be permissible in Daulat Ram @. Sodha 
[MANU/SC/0969/2004 : (2005) SS, 

26. Execution of the afo Deed of Gift 
is also under challenge. OP witnesses 
to the said Deed of Gift NI, not examined. It 


was, however, 


wight that the mandatory 
requirement of PF ning an attesting witness 


under secti of the Act is only in respect of a 
Will ang i 


pect of Gift Deed, if execution of the 
said_is(not specifically denied, then in that case 
t is no obligation on the part of the 
propounder of the Deed of Gift to prove the 
execution by examining an attesting witness like 
that of a Deed of Will. 

31. The two attesting witnesses to the said 
Deed of Gift viz. Ext. B2 are K.T. Vasu and 
Urulummal Ukkappan. K.T. Vasu admittedly had 


died whereas Urulummal Ukkappan was alive. 
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Urulummal Ukkappan being alive could have 
been examined in the present case to establish 
the legality of the Deed of Gift. But neither was he 
examined nor any reason was assigned by the 
appellant for not examining him. 

32. Since both the attesting witnesses have 
not been examined, in terms of Section 69 of the 
Act it was incumbent upon the appellant to grove 
that the attestation of one attesting wi at 


least is in his handwriting and that thesignature 


of the person executing the do is in the 


handwriting of that person. TO who was an 


identifying witness also O B2, specifically 
stated that he had not,signeéd as an identifying 


witness in respect o 2 and also that he did 


not know about nature in Ext. B2. Besides, 
considering ENTature of the document which 
was a HA Gift and even assuming that no 
ple > filed specifically denying the execution 
A eunen by the executant and, therefore, 
there was no mandatory requirement and 
obligation to get an attesting witness examined 
but still the fact remains that the plaintiff never 
admitted the execution of the gift deed and, 


therefore, the same was required to be proved like 


any other document." 
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PERSON WHO HAS TAKEN BENEFIT CANNOT 
CHALLENGE 


In Prafulla Chandra v. Chotanagpur Banking 
Association reported in 
MANU/BH/0142/1965 : AIR 1965 Pat 502 , the 
apex Court held, "The doctrine of approbation 


and reprobation is akin to the law of election and 


estoppel applies to those where a per s 


elected to take benefit otherwise NY. merit 


and the claim in the litigation order to 
which benefit he could not AO entitled 
except for the order. Anot erion is that the 
person receiving a benefit uñder the order must 


have a choice betw o rights and that after 


the exercise o choice restitution was 


a. Able i 


¢ 
In D Ram v. Baijnath reported in AIR 
1 SC 1327, Supreme Court held, "The 
principle that a person may not approbate and 
reprobate expresses two propositions, first that 
the person in question, having a choice between 
the two courses of conduct, is to be treated as 
having made an election from which he cannot 
resile, and second, that he will not he regarded, 


in general at any rate, as having so elected unless 
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he has taken a benefit under or arising out of the 
course of conduct which he has pursued and with 


which his subsequent conduct is inconsistent." 


In Ram Charan Das v. Girja Nandini reported 
in MANU/SC/0358/1965 : [1965] 3 SCR 841 , 
the apex Court has held, "That a parry who has 


taken benefit cannot challenge." 


In Adimoola Padyachi v. Kasi PAN in AIR 
1943 Madras 701, it has been hen the 
person acquiesced in the famil 


accepts the benefits giv 


from disputing the O 


In Puma 


rojendra reported in 

53 : AIR 1953 Cal 251 , it 
"Whether a particular statement 
ařħer suit debars the party from taking 

ictory statement in a later suit? A parry to 

a suit is estopped from setting up a plea contrary 
to his pleading which he had successfully set up 


in the previous suit." 


EVIDENTIARY VALUE OF ENTRY OF BIRTH 
DATE AFTER MAGISTRATE DIRECTION 
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H. Subba Rao v. The Life Insurance 
Corporation of India and 
Ors.MANU/KA/0037/1976 : ILR 1976 KAR 
800, while considering Section 13 (3) of the 
Registration of Births and Deaths Act, 1969, held 
that entry of date of birth made pursuant to the 
direction of Magistrate is not conclusive evidence 
of disputed date of birth and held as under:'The 
policy of the law embodied in the Secti it 
appears to me, is to avoid manipulation in the 
entries relating to the date of birt 

Such entry shall be made im 

occurrence. Precaution e taken while 


making delayed entries. The law says that an 


entry which has no made within one year 
of its cure a be made without an 
order of the Magistrate. Section 13(3) of the Act is 
just a ON on the Registrar. It is not a 
provision whereby an aggrieved party could get an 


adj ation on his disputed date of birth. The 
order of the Magistrate binds only the Registrar 
and not others. The entry made by the Registrar, 
pursuant to an order of the Magistrate, cannot 
carry higher probative value and its proof must 
necessarily depend upon the facts and 


circumstances of each case." 
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In the matter of Bujhawan Singh and Ors. v. 
Mt. Shyama Devi and Ors. 
MANU/BH/0085/1964 : AIR 1964 Patna 301, 
Division Bench of Patna High Court has held that 
entries in birth and death register are public 
documents and are admissible under Section 35 
of the Evidence Act. The ground of reception of 
such evidence is that it is the public dutyof a 
person who keeps the register to ma h 
entries after satisfying himself of the truth. When 
it is the duty of the public serv S., such 
entries in any public or me register, it 


becomes admissible to sO e truth of facts 
entered as well as th t that the entries were 


e fac 
made by the offic ees further held that 


entries in a regis irth, death or marriage are 


at least € a acie, though they may not be 


always £o 


pro eG made the entries and what was the 
LO of information. 


ive evidence. It is not necessary to 


SETTING ASIDE SALE DEED IN SPECIFIC 
PERFORMANCE SUIT 


Delhi High Court has held in the case of Jafar 
Imam Versus Devender Chauhan and others 
MANU/DE/3933/2014 : 2014 (3) ILR 1917 that 
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there would be no necessity to claim a declaratory 
relief qua subsequent transferee, while further 
holding that the relief of specific performance of 
agreement to sell is a substantive relief and the 
declaration of invalidity of the sale deed is only an 
ancillary relief and there was no necessity for the 
plaintiff to ask for cancellation of the sale deed. 
The Delhi High Court held as under:- "20 The 
legal position thus emerges is that: 

(i) If in a suit the Plaintiff seeks the substantive 
relief of specific performance S the 
declaration of the invalidity o O deed in 
favour of the subsequent ees would be an 


ancillary relief. 


on for cancellation of Sale 


(ii) It is not AN 1 for the Plaintiff to ask 


for any such de 
Deed. 

(iii) It vA enough for the Plaintiff to have 
joi ubsequent transferees as co-Defendants 
s contend that the subsequent sale deeds 
were not binding on him. 

(iv) The proper form of decree is to direct specific 
performance of the contract between the vendor 
and the prior transferee and direct the 
subsequent transferee to join in the conveyance 
so as to pass on the title which resides in him, to 


the prior transferee. 
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(v) Subsequent transferee does not join in any 
special covenants made between the prior 
transferee and his vendor, all that he does is to 
pass on his title to the prior transferee. 

(vi) If the court reaches the conclusion that the 
title to the property has validly passed from the 
vendor and resides in the subsequent transferee. 
The sale to him would not be void butqonly 


voidable at the option of the earlier "cont 


(vii) If there are any special ONY, and 


conditions agreed upon in the Y5 
between the original puca tOy 


those have to be ror the sale deed 
although it is only the yendor who will enter into 


for sale 


the vendor 


purchaser will not join 
in those special 
(viii) The ea and the purpose underlying 
a decree specific performance is that if a 
decreettorysuch a reliefis granted the person who 
has*agreed to purchase the property should be 
put in the same position which would have 
obtained in case the contracting parties, i.e., 
vendor and the purchaser had, pursuant to the 
agreement, executed a deed of sale and completed 


it in every way. 


A gift to legal fraternity - Sridhara Babu N Advocate 





1424 


(ix) The relief of declaration prayed for against the 
subsequent transferees is not required to be 
valued in terms of money. 

(x) There would be no necessity of claiming any 
declaratory relief as against the subsequent 
transferee. Consequently, there will be no 
question of payment of court-fees in respect of 


said relief. The said relief claimed wou be 


superficial and unnecessary in the fa d 


circumstances of the case." 
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CHAPTER-11 
WOMENS ABSOLUTE ESTATE 


SECTION 14 (1) OF THE 1956 ACT MEANS 
THAT SHE MUST HAVE A PRE EXISTING 
RIGHT FOR CONFERMENT OF A_ FULL 
OWNERSHIP 


In Ram Vishal (dead) by L.Rs and O 
Jagannath [2004 (9) SCC 302], it hasbeen held 


that the expression property ed by a 
female Hindu in explanation OF ion 14 (1) of 


the 1956 Act means "NO ust have a pre 
existing right for confermenf of a full ownership 


and that a mere < maintenance without 


actual acquisitio 


to attract 10 4. 
+ 
LI TDN OWNER BECOMES ABSOLUTE 
AFTER SECTION 14 BROUGHT 


In AIR 1991 SC 1581 [Kalawatibai v. 


ny manner is not sufficient 


Soiryabai], it has been held that a female Hindu 
possessed of the property on the date the Act 
came into force could become absolute owner 


only if she was a limited owner and not otherwise. 
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HINDU WOMENS ABSOLUTE PROPERTY - 
SHALL NOT BE TREATED AS A PART OF THE 
JOINT HINDU FAMILY PROPERTY 


Marabasappa (D) By Lrs. & Ors. vs Ningappa & 
Ors 2011 (9) SCC 451 Section 14 of the Hindu 
Succession Act, 1956 clearly mandates that any 
property of a female Hindu is her absglute 
property and she, therefore, has full ow 

The Explanation to sub-section ( further 
clarifies that a Hindu woman h nership 
over any property that she h ired on her 
own or as stridhana. As uence, she may 
dispose of the same as per hér wish, and that the 


same shall not be as a part of the joint 


Hindu family ergy , 


enacts GIFT OF ENTIRE WIDOW'S 
ES BEING CONTRARY TO LAW DID NOT 
B HE REVERSIONER WHO COULD FILE A 
SUIT AFTER THE DEATH OF THE WIDOW 


Kalawatibai vs Soiryabai And Others 1991 AIR 
1581, 1991 SCR (2) 599 A Hindu widow 
executed a gift deed in 1954 of the entire estate 
inherited by her from her husband in favour of 


the appellant, one of her daughters. This led to 
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the filling of two cross-suits-one by the appellant 
for permanent injunction basing her claim on the 
gift deed and the other by the respondent, 
another daughter of the widow's for declaration 
and partition assailing the validity of the gift deed 
and claiming reversioners' right after death of the 
mother in 1968. .... In the instant case the 
alienation by gift of entire widow's estate eing 
contrary to law did not bind the reversio o 
could file a suit after the death of the widow. The 


appellant could not claim to hav d title to 
the property under the gift Von or had she 
1 


become a limited owner s9 ndu Law which 
could mature into full ownërship when the Act 
came into force. In < ch possession was not 


backed by any PY 


could precl&deNher from bringing the suit for 


against reversioner which 


declarafti ... Possession under a gift deed 


p ited under Hindu Law was on general 


YAN found to be invalid as it was not 


principle contrary to law and as such could be 
adverse. The appellant could not acquire any 
right by adverse posession against reversioner 
during life time of her mother. Her claim was 
rightly negatived by the first appellate court. Even 
assuming that the alienee had perfected adverse 


possession against the donor, it was not sufficient 
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to clothe her with right or title in the property so 
as to deprive the reversioners of their right to 
claim the property after the death of the widow, 
inasmuch as in the case of an alienation by Hindu 
widow without legal necessity, the reversioners 


were not bound to institute a declaratory suit 


during the lifetime of the widow. They could wait 

till her death and then sue the alienee for 

possession of the alienated property rene 

alienation as a nullity. 

Quoted citations:- © 
Gummalapura Ta Matada 


Kotturuswami v. NY vva and Ors. 
a A A 1959 SC 577 the 


widow was held to acquired rights as the 
adoption made having been found to be 
eemed to be in constructive 
d thus 'possession' of the property 

ate the Act came into force. 
angal Singh v. Smt. Rattno 
MANU/SC/0205/1967 AIR 1967 SC 1786 was 
another case where widow's constructive 
possession enured to her benefit as she having 
been dispossession by her collaterals in 1954 and 


filed a suit for recovery of possession before the 


Act came into force was held to be 'possession' of 
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the property so as to entitle her to become full 
owner. 

Munna Lal v. Raj Kumar AIR 1962 SC 
1495 was a case where the share of the widow 
was declared in preliminary decree. No actual 
division of share had taken place, yet the court 
held that it was property 'possessed' by her on the 
date the Act came into force. 

In Sukhram v. Gauri r 


MANU/SC/0208 /1967 : [1968]1SCR476 it was 


held that a widow was full owner, int Hindu 


family property as she rey itled to the 
d 


interest which her hus by virtue of 
Hindu Women Right tọ Property Act. The Court 


ruled that even th Q) male was subject to 
restrictions qua tion on his interest in joint 


Hindu fami erty, but a widow acquiring an 
interest Opes of the Act did not suffer such 
restrictio 

. Tulsamma v. Shesha Reddy MANU/SC 
/0380/1977 : [1977]3SCR261 and Bai Vijia v. 
Thakorbhai Chelabhai [1979] 3 SCC 311 were 
cases where the widow was 'possessed' of the 
property in lieu of maintenance, and therefore, 
she was held to be full owner. 


Court in Radhey Krishan Singh and Ors. v. 
Shiv Shankar Singh and Ors. 


A gift to legal fraternity - Sridhara Babu N Advocate 





1430 


MANU/SC/0259/1973 : AIR 1973 SC 2405 
that, the alienation could be challenged by the 
reversioner as there was nothing in the Hindu 
Succession Act which has taken away such a 
right. A female alienee did not enjoy better or 
different status as the Hindu Law applied 
universally and uniformly both to male and 
female alienees. She did not become limited 
owner or holder of a limited estate as un 


in Hindu Law. And the alienation wi 


necessity could be assailed by t 

change was brought about in sis ¥Yegard by the 
Act. If the alienation was (Or was for legal 
necessity or mec then the donee 


became an owner offi d the right and title in 
the property ves i? her. But if it was contrary 
to law, as thas case the gift being of entire 
widow's e, then it did not bind the 
reversi ` who could file a suit after the death of 
t ow. And the appellant cannot claim to 
have acquired title to the property under the gift 
deed. Nor had she become a limited owner under 
Hindu Law which could mature into full 
ownership when the Act came into force. In fact 
such possession was not backed by any title as 
against reversioner which could preclude her 


from bringing the suit for declaration. 
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Badri Pershad v. Smt. Kanso Devi 
MANU/SC /0293/1969 : [1970] 2 SCR 95 It 
was a case where the widow entitled to the 
interest of her husband got certain property prior 


to 1956 as a result of arbitration with specific 


stipulation that she shall have only life interest. 
This was ignored and she was held, rightly,¢to be 
the absolute owner whose rights were ark 
by Section 14(1) and not 14(2). 

In Radha Rani v. H > Prasad 


MANU/SC/ 0359/1965: iogopistr 1 - Court 


overruled the decisions O Allahabad and 
Patna High Courts. that there were no 


reversioners or reversgionary rights after 1956 and 
held, "it is open ae to maintain a suit 
for declar at an alienation made by a 
Hindu fe imited owner before the coming 
into. ferce> of Hindu Succession Act 1956 was 

out legal necessity and was not binding upon 


reversioners'". 


TO APPLY SECTION 14 POSSESSION OF 
WOMEN AS ON THE DATE OF 
COMMENCEMENT OF HINDU SUCCESSION 
ACT IS IMPORTANT 
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Gummalapura Taggina Matada Kotturuswami 
v. Setra Veeravva & Ors., [1959] Supp. 1 SCR 
968=AIR 1959 SC 577" A suit instituted by the 
nearest reversioner of K for a declaration that the 
adoption made by K's widow was invalid, was 
dismissed -and during the pendency of the appeal 
filed against the decree dismissing the suit, the 
Hindu Succession Act, 1956, came into foree. At 
the hearing of the appeal the responde d 
the preliminary objection that even if the adoption 
were held to be invalid, the appell x, must 
fail in view of the provisions WO Of the Act 
under which K's widow, s a party to the 
suit and the appeal, would™“be entitled to a full 
ownership of her d's properties, while it 
was urged for t 

did not ap e facts of the case because the 


propertie re not in, the possession of K's 


wid val were only with the adopted son at the 
MAS Act came into force. Held, that the word 


"possession" in s. 14 Of the Hindu Succession 
Act, 1956, is used in the widest connotation and 
it may be either actual or constructive or in any 


form recognised by law. 


Mangal Singh v. Smt. Rattno, AIR 1967 SC 


1786 was another case where widow's 
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constructive possession enured to her benefit as 
she having been dispossession by her collaterals 
in 1954 and filed a suit for recovery of possession 
before the Act came into force was held to be 
“possession' of the property so as to entitle her to 


become full owner. 


Munna Lal v. Raj Kumar, AIR 1962 SC 4495 


was a case where the share of the wi s 
declared in preliminary decree. No act division 
of share had taken place, yet th Y 
it was property `possessed' by Io 


Act came into force. O 


eld that 
the date the 


In Sukhram v. SAN ankar, [1968] 1 SCR 
476 it was ne a widow was full owner in 
joint Hin ily property as she became 
entitled, hae which her husband had by 
virt ef indu Women Right to Property Act. The 
Lee that even though a male was subject 
to restrictions qualienation on his interest in joint 
Hindu family property, but a widow acquiring an 


interest by virtue of the Act did not suffer such 


restriction. 


V. Tulsamma v. Shesha Reddy, [1977] 3 SCC 
99 and Bai Vijia v. Thakorbhai Chelabhai, 
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[1979] 3 SCC 311 were cases where the widow 
was ‘possessed’ of the property in lieu of 
maintenance, and therefore, she was held to be 
full owner. 

In all these cases since the widow was in 
possession, actual or constructive, on the date 
the Act came into force she was held to be a 
female Hindu “possessed' of the propertyqaand 
consequently, her limited ownershi d 


converted into full ownership by Pe of law. 


Gulwant Kaur v. Mohinder Si Qoen 3 SCC 
674 that the Court in Wijta's case did not 


support, to lay down, <i at was enlarged by 


sub- section (1) of s 14 into a full estate was 
the Hindu womg ye iat known to Hindu Law. 
When the r “Or the word, ‘limited estate’, 
the word used to connote a right in the 
pro ere which possession of the female Hindu 
hf traced, but which is not a full right of 
ownership". 


Maharaja Pallai Lakshmi Ammal v. Maharaja 
Pillai T. Pilllai, [1988] 1 SCC 99 where Court 
while examining right of wife put in exclusive 
possession of the property with the right to take 


the income for her maintenance was held to have 
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become full owner under section 14(1) as she 
entered into possession after the death of her 
husband in 1955 and was in possession in 1956. 
The Court held that the right to utilise income for 
her maintenance must be "presumed to have 
resulted in property being given to her in lieu of 
maintenance". On this finding the property being 
possessed on the date the Act came into forge as 
contemplated in the explanation, the wid g 
a limited owner became a full owner afad the gift 
executed by her in favour of h ter after 


1956 was unexceptionable. > 


Jagannathan “srl SQ rneradem Pillai, 
[1987] 2 SCC noe ecision which shall be 
adverted to late it too was concerned with 


discussin pe of section 14(1) observed. "that 


enO Or And the bench while 


the li N estate or limited ownership of a Hindu 
fi would enlarge into an absolute estate or 
full ownership of the property in question in th 
following fact situation: Where she acquired the 
limited estate in the property before or after the 
commencement of the Act provided she was in 
possession of the property at the time of the 


coming into force of the Act on June 17, 1956'." 
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In Jaisri v. Raj Diwan Dubey, [1961] 2 SCR 559 
it was observed by Court that “when a widow 
succeeds as heir to her husband the ownership 
in the property both legal and beneficial vests in 
her". And the restriction on her power to alienate 
except for legal necessity is imposed, “not for the 
benefit of reversioners but is an incident of 


estate". 


In Kamala Devi v. Bachu Lal Gupta, [1957] 
SCR 453 this Court after revi various 
authorities extended this prfieipfe to female 
donee. A gift made mo nable limits, in 


favour of daughter eyen o years after the 


marriage but in oe ce of promise made at 


time of the e was upheld and the 


reversione nen was repelled on permissible 
alienato): Hindu Law. 


I walal Punjabhai & Anr. v. Dadubhai 
Manubhai & Ors., AIR 1954 SC 61, the Court 
held as under: "The Hindu Law certainly does not 
countenance the idea of a widow alienating her 
property without any necessity merely as a mode 
of enjoyment as was suggested before us by Mr. 
Ayyangar. If such a transfer is made by a Hindu 


widow it is not correct to say that the transferee 
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acquires necessarily and in law an interest 
commensurate with the period of the natural life 
of the widow or at any rate with the period of her 
widowhood. Such transfer is invalid in Hindu 
Law, but the widow being the grantor herself, 


cannot derorate from the grant and the transfer 


cannot also be impeached so long as a person 
does not come into existence who can claim a 
present right to possession of the ree 

Radhey Krishan Singh & Ors. y. Yaan 
Singh & Ors., [1973] 2 S Ke) that, the 
alienation could be chall oi reversioner 


as there was nothing in A Da Succession Act 


which has taken uch a right. A female 
alienee did not Neer or different status as 
the Hin No applied universally and 
cau to male and female alienees. She 
did_n come limited owner or holder of a 
limited estate as understood in Hindu Law. And 
the alienation without legal necessity could be 
assailed by the reversioner. No change was 
brought about in this regard by the Act. If the 
alienation was valid i.e., it was for legal necessity 
or permitted by law then the donee became an 


owner of it and the right and title in the property 


vested in her. But if it was contrary to law, as in 
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this case the gift being of entire widow's estate, 
then it did not bind the reversioner who could file 
a suit after the death of the widow. And the 
appellant cannot claim to have acquired title to 
the property under the gift deed. Nor had she 
become a limited owner under Hindu Law which 
could mature into full ownership when the Act 
came into force. In fact such possession waig not 
backed any title as against reversione h 
could preclude her from bringing vy" for 


declaration. Ne) 


Jagannathan Pillai v. K padam Pillai & 
Ors., [1987] 2 SCR 1070 tiat, “To obviate hair 


splitting, the legisl as made it abundantly 
clear that i the property possessed by 
a Hindu fi eWt will be of absolute ownership 
and noto ited ownership notwithstanding the 


positi Yder the traditional Hindu Law", and it 
submitted that the appellant satisfied the 


criteria to entitle her to claim that her estate 
irrespective of its nature Hindu Law got enlarged 
under section 14 of the Act. An observation 
without reference to facts discloses neither the 
law nor the ratio- de-cedindi which could be 
taken assistance of. Factually, the issue was the 


effect of re-transfer by the alienee in favour of the 
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widow after 1956. And the answer was that, 
“When the transaction was reversed and what 
belonged to her was retransmitted to her, what 
the concerned Hindu female acquired was a right 
which she herself once possessed namely, a 
limited ownership (as it was known prior to the 
coming into force of the Act) which immediately 
matures into or enlarges into a full ownership in 


view of Section 14(1) of the Act e 


enforcement of the Act. The resultant pesition on 
the reversal of the transaction S the 
right, title and interest that th ho) had in the 

om during the 


property which was “sO 
subsistance of the transaction had re-emerged on 


the disappearance AS eclipse". 


Badri Per . Smt. Kanso Devi, [1970] 2 
SCR 950 far} assistance. It was a case where the 
wid wetea to the interest of her husband got 
c ia property prior to 1956 as a result of 
arbitration with specific stipulation and she shall 
have only life interest. This was ignored asnd she 
was held, rightly, to be the absolute owner whose 
rights were governed by section 14(1) and not 


14(2). 
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In Radha Rani v. Hanuman Prasad, AIR 1966 
SC 216 Court overruled the decisions of the 
Allahabad and Patna High Courts that there were 
no reversioners or reversionary rights after 1956 
and held, “it is open to reversioner to maintain a 
suit for declaration that an alienation made by a 
Hindu female limited owner before the coming 


into force of Hindu Succession Act 1956qwas 


without legal necessity and was not bindi n 


reversioners'. > 


FEMALE RIGHTS UNDER ON 14 OF 


HINDU SUCCESSION RO 


Santhosh and ot Saraswathibai and 
. SINHA & HARJIT SINGH 


+ 


The A female's right to maintenance is not 
Ky formality or an illusory claim being 
conceded as a matter of grace and generosity, but 
is a tangible right against property which flows 
from the spiritual relationship between the 
husband and the wife. Such a right may not be a 
right to property but it is a right against property 
and the husband has a personal obligation to 


maintain his wife and if he or the family has 
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property, the female has the legal right to be 
maintained therefrom. If a charge is created for 
the maintenance of a female, the said right 
becomes a legally enforceable one. At any rate, 
even without a charge the claim for maintenance 
is doubtless a pre-existing right so that any 
transfer declaring or recognising such a right 


does not confer any new title but merely enderses 


S.14(1) and the Explanation vege been 
couched in the widest possib s and must 
be liberally construed in f the females so 


as to advance the object of the 1956 Act and 


or confirms the pre-existing rights. 


promote the socio- ic ends sought to be 
achieved by thig needed legislation. Sub- 


has a fiel 


its own without interfering with the 


section (2) . 141s in the nature of a proviso and 


operation’ of s.14(1) materially. The proviso 
s not be construed in a manner so as to 
destroy the effect of the main provision or the 
protection granted by s.14(1) or in a way so as to 
become totally inconsistent with the main 
provision. Sub-section (2) of s.14 applies to 
instruments, decrees, awards, gifts, etc. which 
create independent and new titles in favour of the 


females for the first time and has no application 


A gift to legal fraternity - Sridhara Babu N Advocate 





1442 


where the instrument concerned merely seeks to 
confirm, endorse, declare or recognise pre- 
existing rights. In such cases a restricted estate 
in favour of a female is legally permissible and 
s.14(1) will not operate in this sphere. Where, 
however, an instrument merely declares or 
recognises a pre-existing right, such as a claim to 
maintenance or partition or share to whick the 
female is entitled, the sub-section has a ly 
no application and the female's limitéd interest 
would automatically be enlarged, absolute 


one by force of s.14(1) and the ions placed, 


if any, under the docu uld have to be 
ignored. Thus where property is allotted or 


transferred to a K lieu of maintenance or 


a share at partiti 


e instrument is taken out 
of the a of sub-section (2) and would be 
governed ction 14(1) despite any restrictions 
pla othe powers of the transferee. ............ 
T of express terms like “property acquired 
by a female Hindu at a partition’, “or in lieu of 
maintenance’, or arrears of maintenance’, etc. in 
the Explanation to s.14(1) clearly makes sub- 
section (2) inapplicable to these categories which 
have been expressly excepted from the operation 
of sub-section (2). The words ‘possessed by' used 


by the Legislature in s. 14(1) are of the widest 
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possible amplitude and include the state of 
owning a property even though the owner is not 
in actual or physical possession of the same. 
Thus, where a widow gets a share in the property 
under a preliminary decree before or at the time 
when the 1956 Act had been passed but had not 
been given actual possession under a final decree, 
the property would be deemed to be possessed by 
her and by force of s.14(1) she would get te 
interest in the property. It is equally well settled 
that the possession of the wido 


be under some vestige of a “ty ight or title, 


because the section do O . the 
possession of any ra treSpasser without any 


right or title. Ko 


In Shivde ) by L.Rs. &amp; Ors. v. R.S. 
Grewal, ( Appeal Nos.5063-5065 of 2005, 
decided 20.3.2013), Court dealt with the 

f Section 14(2) of the Act 1956 and held :- 
“Thus, in view of the above, the law on the issue 
can be summarised to the effect that if a Hindu 
female has been given only a “life interest”, 
through Will or gift or any other document 
referred to in Section 14 of the Act 1956, the said 
rights would not stand crystallised into the 


absolute ownership as interpreting the provisions 
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to the effect that she would acquire absolute 
ownership/title into the property by virtue of the 
provisions of Section 14(1) of the Act 1956, the 
provisions of Sections 14(2) and 30 of the Act 
1956 would become otios. Section 14(2) carves 
out an exception to rule provided in sub-section 
(1) thereof, which clearly provides that if a 
property has been acquired by a Hindu female by 
a Will or gift, giving her only a “life int > it 
would remain the same ev after 
commencement of the Act 19 NS ouch a 
Hindu female cannot acqui Nine title.” 

Or has placed 


While deciding the said O 
reliance upon various previoùs judgments of this 


Court, including oN miv. Amru &amp; Ors., 
neet Lal @ Rangi v. Gokul 


AIR 1971 SC O 
&amp; Or A 976 SC 794; Sadhu Singh v. 
ib Narike &amp; Ors., AIR 2006 SC 


ES Jagan Singh (Dead) Through LRs. v. 


Gurdwar 


anti &amp; Anr., (2012) 2 SCC 628. (See 


also: Muniananjappa &amp; Ors. v. R. Manual 
&amp; Anr., AIR 2001 SC 1754; Sharad 
Subramanyan v. Soumi Mazumdar &amp; Ors., 
AIR 2006 SC 1993; and Gaddam 
Ramakrishnareddy &amp; Ors. v. Gaddam 
Ramireddy &amp; Anr., (2010) 9 SCC 602). 
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In Gangamma & Ors. Vs. G. Nagarathnamma & 
Ors., MANU/SC/1118/2009 : (2009) 15 SCC 
756, the Supreme Court has held as under:- 

"4. The suit properties consist of both 
agricultural lands and urban properties and the 


plaint case is that they are ancestral properties 


belonging to the joint family. The further plaint 


case is that though some of the properties stand 
in the name of the first defendant, th e 
bought benami in her name by the late @anganna 
out of the income from agricultu and the 
income of the first plaintiff's nd who was 
working as an accounta rivate firm and 
drawing salary. He also had a leather business 
and had earning fr nning a taxi. Thus he 
was contributin to eight thousand rupees 
every mon Xe family and out of such income 
the suit “Op ies were purchased. 

i e first defendant being a housewife 
hadnð income to purchase properties. However, 
later on relationship between Plaintiff 1 and her 
husband and Defendant 1 became strained and 
Plaintiff 1 and her husband had to leave the 
ancestral house. The plaint case is that out of the 
properties those at Items 1 to 4 are joint family 


properties. 
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9. Section 14(1) of the Hindu Succession 
Act, 1956 (hereinafter referred to as "the Act") has 
a bearing on the issue. As the properties at Items 
1 and 2 are recorded in the name of the appellant, 
in the absence of any evidence to the contrary in 
this case, the appellant by operation of Section 
14(1) of the said Act is the full owner of those 
properties. In the facts of this case discussed 
above it has to be accepted that those p s 
are not joint properties but the S is the 
sole owner of those properties. 

10. The principle laid do XQ) ction 14(1) 


of the said Act has been courts in a very 


overrides the old 1 


comprehensive mann ce the said Act 
QQ. 


tridhana in respect of 
properties poss by a female Hindu. In 
Eramma v, \ ae Ramaswami, J. speaking 
for the,C eld that Section 14(1) of the Act 
conte es that a female Hindu, who in the 
abs€nge of the said provision would have been a 
limited owner of the property, will now become 
full owner by virtue of the said section. Such 
female Hindu will have all powers of disposition 
to make the estate heritable by her own heirs and 
not revertible to the heirs of the last male holder. 

11. Again, in Punithavalli Ammal v. Minor 


Ramalingam | a three-Judge Bench of this Court 
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reiterated the position that the said Act has 
overriding effect and confers full ownership on 
Hindu female and made it very clear that rights 
conferred under Section 14(1) to a Hindu female 
are not restricted or limited by any rule of Hindu 
Law. In the opinion of the Court in Punithavalli 
[MANU/SC/0396/ 1970 : (1970) 1 SCC 570: AIR 
1970 SC 1730] the said section makes a«clear 


departure from all texts of Hindu laws a’ s 


and those texts and rules cannot O for 
circumventing the plain mean’) 


of the said Act. QY 


In fact, the Supreme RQ in Jagannathan 


ion 14(1) 


Pillai Vs. Kunji dam Pillai & Ors. 
MANU/SC/04198 7 : 1987 (2) SCC 572 has 
held that ing Section 14 of the Act, 1956, 
the legisl as done away with the concept of 
limitediownership in respect of property owned by 

female all together. To obviate hair- 
splitting, the legislature has made it abundantly 
clear that whatever be the property possessed by 
a Hindu female, it will be of absolute ownership 
and not of limited ownership notwithstanding the 
position obtaining under the traditional Hindu 


law. 


A gift to legal fraternity - Sridhara Babu N Advocate 





1448 


In Vankamamidi Venkata Subba Rao Vs. 
Chatlapalli Setharamaratna 
Ranganayakamma, MANU/SC/0800/1997 

1997 (5) SCC 460, the Apex Court held that it is 
a well settled legal position that if the right of a 


Hindu woman under any instrument is in 


recognition of pre-existing right, the limited right 
though prescribed under the instrument gets 
enlarged into an absolute right by ope or 


Section 14(1) of the Act, 1956. 
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CHAPTER-12 
KARTHA AND MANAGER 


PERMANENT INJUNCTION CANNOT BE 
GRANTED AGAINST KARTHA OF JF - BUT 
TEMPORARY INJUNCTION CAN BE GRANTED 
UPON MERITS 1988 SC 

Sushil Kumar & Anr vs Ram Prakash Ors 
1988 AIR 576, 1988 SCR (2) 623 There e 
difficulty for the sustainability of the suit for 
injunction. Temporary injunctio ND sted 
under sub-section (I) of sectio the Specific 


Relief Act, 1963. A decree O etual injunction 
( 


of section 37. Such 


is made under sub-section 
an injunction can g ted upon the merits of 
the suit. The inj 


n would be to restrain the 
defendant ally from commission of an act 
contrary rights of the plaintiff. Section 38 
of ofS cific Relief Act governs the grant of 
pespetual injunction The grant of such 
a relief will have the effect of preventing the father 
permanently from selling or transferring the 
property belonging to the joint Hindu family even 
if there is a genuine legal necessity. If such a suit 
for injunction is held maintainable, the effect will 
be that whenever the father as Karta of the joint 


Hindu coparcenary property will propose to sell 
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such property owing to a bona fide legal necessity, 
any coparcener may come up with such a suit for 
permanent injunction and the father will not be 
able to sell the property for legal necessity till that 
suit is decided. In case of waste or ouster, an 
injunction may be granted against the manager 
of the joint Hindu family at the instance of the 
coparcener, but a blanket injunction restraining 
the manager permanently from aliena e 
property of a joint Hindu family even if the case 
of legal necessity, cannot be gra V 

a suit for permanent injunctio er section 38 
of the Specific Relief Act One against 
the father or Manager of thé joint Hindu family 
property, an in junc O 

coparcener has 4 


annot be granted as the 


ually efficacious remedy to 


the prep Thus the relief 
sou. r was to restrain by permanent 


inh ion the Karta of the Joint Hindu Mitakshra 


get the v ettaside and recover possession of 


family from selling or alienating the property. The 
defendant No. 1 as Karta of the joint Hindu family 
had undoubtedly the power to alienate the joint 
family property for legal necessity or for the 
benefit of the estate as well as for meeting 
antecedent debts It is well-settled that in 


a Joint-Hindu Mitakshara family, a son acquires 
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by birth an interest equal to that of the father in 
the ancestral property. The father by reason of his 
paternal relation and his position as the head of 
the family is its manager and he is entitled to 
alienate the joint family property so as to bind the 
interests of both the adult and minor coparceners 
in the property, provided that the alienation is 
made for legal necessity or for the benefit ef the 
estate or for meeting an E- an t 
CED, .<ciesentucenns In a suit for eS, 


under section 38 of the Specifi Act by a 


coparcener against the father nager of the 


joint Hindu family proper junction cannot 
be granted as the Oi er has got equally 


efficacious remedy the sale set aside and 
recover possessi he property In a Hindu 
family, th rt or Manager occupies a unique 
positiog. as greater rights and duties. He 
must hookvafter the family interests. He is entitled 
t sSession of the entire joint estate. He is also 
entitled to manage the family properties. In other 
words, the actual possession and management of 
the joint family property must vest in him 

The managing member or Karta has not only the 
power to manage but also the power to alienate 
joint family property. The alienation may be either 


for family necessity or for the benefit of the estate. 
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Such alienation would bind the interests of all the 
undivided members of the family, adults or 
Minors. ........ Although the power of disposition 
of joint family property has been conceded to the 
manager of joint Hindu family, the law raises no 
presumptions as to the validity of his 
transactions. His acts could be questioned in the 
court of law. The other members of the family 
have a right to have the transaction decla d, 


if not justified. When an alienation is @hallenged 


as unjustified or illegal, it would e alienee 
to prove that there was legal °F ity in fact or 
that he made proper “SO de enquiry as to 


the existence of such .necéssity and satisfied 

himself as to the exi ce of such necessity. If 

the alienation F to be unjustified, it would 
u 


be declare NEN ch alienations would be void 
except to Occ of the manager's share, in 
Ma ag. ombay and Central provinces. The 
hee could get only the manager's share. In 
other provinces, the purchaser would not get even 
that much. The entire alienation would be 

A coparcener cannot interfere in these 
acts of management. A father-Karta in addition to 
the aforesaid powers of alienation has also the 


special power to sell or mortgage ancestral 


property to discharge his antecedent debt not 
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tainted with immorality. If there is no such need 
or benefit, the purchaser takes risk and the right 
and interest of the coparcener will ramming 
unimpaired in the alienated property. No doubt 
the law confers a right on the coparcener to 
challenge the alienation made by Karta, but that 
right is not inclusive of the right to obstruct 
aliention. Nor could the right to ob ct 
alienation be considered incidental to th o 
challenge the alienation. The coparcerter cannot 
claim the right to interfere wi vy act of 
management of the joint fami rs; he is not 


entitled for it. fetta NW nnot move the 


Court to grant relief by tion restraining the 
Karta from alienati xg Dreoprcenay property. 


WITH TH ENT OF OTHERS EVEN A 
JUNIOR ER OF THE FAMILY CAN ACT 
AS 


Manager of business is not necessarily the Karta 
of the HUF. The Apex court in Narindra Kumar J. 
Modi Vs.CIT AIR 1976 SC 1953 has held that with 
the consent of others, even a junior member of 


the family can act as Karta. 
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A similar view is taken in the case of M/S. Nopany 
Investments (P) Ltd. vs. Santokh Singh (HUF), 
reported in MANU/SC/8184/2007 : AIR 2008 
SC 673. Orissa High Court in the case of Harihar 
Sethi and Anr. vs. Ladukishore Sethi and Ors., 
reported in MANU/OR/0024/2002 : AIR 2002 
Orissa 110 at paragraph 10 held as under:- 


"However, it is no more res integra that a senior 


member of the family may give up his rig a 
junior member of the family can act as Karta with 
consent of all the other members. NP 
case, the defendants who D3 


the plaintiff acted as and family, though 
he is not the eldest member,*have totally failed to 


present 


a claim that 


prove the said fact ucing cogent evidence. 
In the absence evidence, it is not possible 
to accept t omtention raised by the appellants 
that the tiff, though he was not the senior 
me b& the family, acted as the Karta...." 


J. Veerabhadrappa vs. Joint Hindu Family 
Firm of Jantakal Gadilingappa and Ors. 2007 
(4) KCCR 2494 : MANU/KA/7118/2007 - 
Position of karta is acquired by birth, regulated 
by seniority, subject to his capacity to act, is 
terminable either by resignation or 


relinquishment. On the death of karta, the next 
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senior most member of the family will 
automatically be the karta till such time that the 
family decides to confer the authority on specified 
member of the joint Hindu family to represent it 
A senior member may also give up his right anda 
junior member of the family can act as karta with 


the consent of all the other members. 


Muniyappa vs. Ramaiah 
MANU /KA/0063/1996 - ILR 1996 1883 - 
The Court concluded that even a j member 


can be a Manager of the joi ily with the 


consent of the other me stated that the 
alienation was admitte by the Manager of the 


t 
joint family which w, ce a voidable transaction 
at the instance ne ior member. Therefore, the 


Manager i t to alienate the property. It 
ee the sale being only voidable 


unl sas avoided by an action, the alienee is 


citi to continue in possession. It mentioned 
that the remedy of the Defendant is to file a suit 
and to recover his share which he had already 
initiated by filing O.S. And without pursuing his 
remedies in that suit, he is not entitled to 
interfere with the possession of the Plaintiff who 
is in possession of the plaint schedule property 


under a sale deed executed by the joint family 
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manager. Hence, the Plaintiff was entitled for a 
permanent injunction. ....... manager of a Joint 
Hindu Family is entitled to alienate the joint 
Family property for joint family necessity or for 
the benefit of the estate, in certain circumstances. 
Whether the manager is the father or not, will not 
make any difference. If such an alienation is 
made by the manager of the Joint Hindu Family 
of joint family property, the sale would ot 
only his share in the property but the share of the 
other coparceners as well. No the other 
coparceners may be entitled e a suit for 


partition and recover thei if the alienation 


was not for family her or for the benefit of 


the estate. The Ns such cases will also lie 


on the alienee ve family necessity or the 
benefit to tfefeState to uphold the alienation by 


the mana But that right of a coparcener does 
not figcNeompetency of the manager to alienate 
Wr family property. When once such 
alienation is made, the alienee is entitled to be in 
possession of the property and right of any other 
coparcener is to sue for partition and recover 
possession of his share in the joint family 
properties. The sale being only voidable unless it 
is avoided by an action, the alienee is entitled to 


continue in possession. The position may be 
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different if one coparcener alienates his share 
alone, but once the alienation is made by the 
manager of the property, it will be effective until 
it is properly avoided by the non-alienating 


coparcener by filing a suit for partition. 


POWER OF KARTA OF JOINT FAMILY 


Supreme Court said in Sarda Prasad v: a 


Prasad. AIR 1961 SC 1074. There No held, 


that under the Hindu law, the f a joint 
family represents the member KOAN and 
has the power and duty e action, which 
binds the members ofthe family in connection 
with all matters re the management. The 
Court said:-- me e Hindu law the kartha of 
a Hindu joi ily 

of the fa nd has the power and duty to take 
acti nMch binds the family in connection with 


represents all the members 


a ers of management of the family property. 
Clearly, therefore, when in respect of a 
transaction of property possession has to be 
received by the several members of the family, it 
is the Kartha's duty and power to take possession 
on behalf of the entire family, including himself, 
the members of the family who are sui juris as 


well as who are not." 
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KARTA'S RIGHT TO SELL JOINT FAMILY 
PROPERTY 


Section 8 of the Hindu Minority and 
Guardianship Act, 1956 is not applicable in 
respect of a joint Hindu family property, which is 
sold/disposed of by the Karta involvi an 
undivided interest of the minor in the s t 
family property. It is to be borne in ‘mind that 
Section 8 of the Hindu SS, and 
Guardianship Act, 1956 pr N9 a natural 
guardian of Hindu minor Oe by sale, gift, 
exchange or otherwise < of the immovable 
property of ng Gh without prior 


sanction /permi of the Court. This 
restriction, tM natural guardian in respect of 
the prep f the minor applies only to the 


n lude the minor's undivided share in the 


ZZ. absolute property of the minor. It does 


joint family property as there cannot be a natural 
guardian in respect of such property which is 
specifically excluded as per Section 6. 

Hon'ble Supreme Court Sri Narayan Bal 
and others V. Sridhar Sutar and others in AIR 
1996 Supreme Court 2371 wherein it is held 


hereunder: Under Section 8 a natural guardian of 
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the property of the Hindu minor, before he 
disposes of any immovable property of the minor, 
must seek permission of the Court. But since 
there need be no natural guardian for the minor's 
undivided interest in the joint family property, as 
provided under Sections 6 and 12 of the Act, the 
previous permission of the Court under Section 8 
for disposing of the undivided interest the 
minor in the joint family property is not d. 
The joint Hindu family by itself is a legal entity 
capable of acting through its NS, other 
adult members of the family i nagement of 
the joint Hindu family pr us Section 8 in 
view of the express ter Re 6 and 12, 
would not be appli (ey where a joint Hindu 
family property i /disposed of by the Karta 


said joint u family property. 


involving é ivided interest of the minor in the 


€ nnot be gainsaid that term ‘Natural 

an' as mentioned in Section 6 of the Act is 

a guardian for the separate property of the minor 
and not in respect of his interest in joint family 
property, in the considered opinion of this Court. 
Under the old Hindu law, in the case of a joint 
Hindu family governed by Mitakshara law, it is 
the karta or the manager of the joint family who 


has the power to deal with the property of the 
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joint Hindu family, which comprises of minor 
children also. The manager may be in some cases 
a member of the joint family other than the father. 
Section 6 of the Act by excluding the interest in 
the joint family property recognises the old Hindu 
law principle in regard to joint family property of 
the minor as per decision Pattayi V. Subbayya in 
1980 HLR 500 (Mad). 

Under the Hindu law, the father ha al 


powers of alienation of joint famil roperty 
including the minor son's share ei for legal 
necessity or for the benefit of W 

even sell the joint family Uy 


minor son's share for Or harge of antecedent 


tate. He can 
including the 
debts, which are ainted by illegality or 
immorality as p < 
Korada MaliésWara Raoin 1999 (2) HLR 257 
(AP). Iti settled that under Hindu Law the 


ision Ramaraja (V.V.V.) V. 


fathereha® special powers of alienation of joint 
fi yļ property including the son's share either 
for legal necessity or for the benefit of the estate. 
He can also sell joint family property including 
the son's share for the discharge of antecedent 
debts, which are not Avyavaharika i.e., which are 
not tainted by illegality or immorality. 

Court in Jagdish Mandal v. State of Orissa 
and others, (2007) 14 SCC 517: “Power of judicial 
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review will not be invoked to protect private 
interest at the cost of public interest, or to decide 


contractual disputes.” 


A SALE OR MORTGAGE OF FAMILY 
PROPERTY BY THE MANAGING MEMBER AND 
ITS VALIDITY 


Sidheshwar Mukherjee vs Bhubneshwa d 
Narainsingh 1953 AIR 487, 1954S 177 A 
father can by incurring a debt, Nah the 
same be not for any purp NO M or 


beneficial to the family, as it is not for 


he interests of his sons 


illegal or immoral hor lay the entire joint 


family property incl 
open to be take ecution proceedings upon 
a decree fo soon of debt. The father can, 
so long A e family continues undivided, 
alie afi entirety of the family property for the 
d ge of his antecedent personal debts 
subject to their not being illegal or immoral. In 
other words, the power of the father to alienate 
for satisfying his debts is co-extensive with the 
right of the creditors to obtain satisfaction out of 
family property including the share of the sons in 


such property. Where a father purports to burden 


the estate by a mortgage for purposes not 
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necessary and beneficial to the family, the 
mortgage qua mortgage would not be binding on 
the sons unless the same was for the discharge of 
an antecedent debt. Where there is no 
antecedency, a mortgage by the father would 
stand in the same position as an out and out sale 
by the father of family property for a purpose not 
binding on the family under which he receives the 
sale price which is utilised for his person s. 
After the joint status of the family is disrupted by 
a partition, the father has no ri S with 
the family property by sale or, O even to 
discharge an anteceden nor is the son 


the father. Antecedent 


under any legal or i, obfigation to discharge 


the post-parti- tion 
debt in this con eans a debt antecedent in 
fact as well%ds time. The debt must be truly 
anO a not part of the mortgage which 
is „impeached. The prior debt must be 
i dent of the debt for which the mortgage is 
created and the two transactions must be 
dissociated in fact so that they cannot be 


regarded as part of the same transaction. 


CONCLUSION 
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A sale or mortgage of family property by the 
managing member is valid on the ground of 
justifying family necessity where it is: 

(a) For the payment of decree debts and other 
debts binding on the family. 

(b) To pay off the claims of Govt on account of 
Land Revenue, cesses, taxes and other dues. (c) 
For the payment of rents due to the landlogd or 


the payment of decrees for arrears t 


obtained by land lord against family. 

(d) For the maintenance of mem 2 family. 
(e) For the purpose of defrayi AO cree of 
the first marriage of t rr and of 
daughters born in the ne : 


(f) For the expen the necessary family 
ceremonies in ing funeral and annual 
shradha. 

(g) For,t penses of necessary litigation in 
con dio with the recovery or protection of the 
j LO or the establishment of adoption of his 
minor son. 

(h) For the expenses of defending the head of the 
family or any member against a serious criminal 
charge. 

(i) For the purpose of carrying on an ancestral 


trade or business. 
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(j) To raise money to avert a sale or destruction of 
the whole or any part of the family property. 

(k) For the expenses of necessary repairs to the 
family residential house or family properties and 
for the protection of fields and lands belonging to 


the family from floods etc., 


RIGHT ON THE COPARCENER TO CHALLENGE 
THE ALIENATION MADE BY KARTAT 
THAT RIGHT IS NOT INCLUSIVESOF THE 
RIGHT TO OBSTRUCT ALIEN 


Sushil Kumar & Anr v rakash & Ors 
1988 AIR 576, 1988_SCR’ (2) 623 It is well- 
du Mitakshara family, 


settled that ina ak‘ 
a son acquires Oy an interest equal to that 


of the fathef e ancestral property. The father 


by reason is paternal relation and his position 
as t ead of the family is its manager and he is 
ent to alienate the joint family property so as 
to bind the interests of both the adult and minor 
coparceners in the property, provided that the 
alienation is made for legal necessity or for the 
benefit of the estate or for meeting an E- 
antecedent debt. The power of the Manager of a 
joint Hindu family property is analogous to that 


of a Manager for an infant heir In a suit 
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for permanent injunction under section 38 of the 
Specific Relief Act by a coparcener against the 
father or Manager of the joint Hindu family 
property, an in junction cannot be granted as the 
coparcener has got equally efficacious remedy to 
get the sale set aside and recover possession of 
the property. Sub-section (h) of section 38 of the 
Specific Relief Act bars the grant of such an 
injunction. eesse.. The grant of such a ill 
have the effect of preventing t father 
permanently from selling or tr SS... the 
property belonging to the joint SO sony even 

(Oy If such a suit 


if there is a genuine legal hö) 
for injunction is held intafnable, the effect will 


be that whenever ne fG as Karta of the joint 


Hindu coparcen 


such a oWang to a bona fide legal necessity, 


operty will propose to sell 


any copa 


r may come up with such a suit for 
per. ert injunction and the father will not be 
a sell the property for legal necessity till that 
suit is decided. In case of waste or ouster, an 
injunction may be granted against the manager 
of the joint Hindu family at the instance of the 
coparcener, but a blanket injunction restraining 
the manager permanently from alienating the 
property of a joint Hindu family even in the case 


of legal necessity, cannot be granted. 
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MANU/KA/0063/ 1996 : I.L.R. 1996 KAR 1883 
in the case of MUNIYAPPA VS. RAMAIAH 
paragraph No. 12 of the judgment, wherein it has 
been held that when once such alienation is 
made, the alienee is entitled to be in possession 
of the property and right of any other coparcener 
is to sue for partition and recover possession of 
his share in the joint family properties. le 
being only voidable unless it is avoided by an 
action, the alienee is entitled Sin, in 
possession. The position may XO a if one 
coparcener alienates his alone, but once 


property, it will be 


the alienation is made. by the manager of the 
Ove until it is properly 


avoided by the ogy nating coparcener by filing 


a Suit for se 


+ 
co gnor CANNOT OBJECT TO 
A TIONS VALIDLY MADE BY HIS FATHER 
OR OTHER MANAGING MEMBER BEFORE HE 
WAS BORN 


THE HON'BLE MR. JUSTICE AJIT J.GUNJAL of 
Karnataka High Court in the case of Siddesha 
S/O Somashekarappa vs Smt Honnamma on 


10 September, 2012 A son or the other 
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coparcenor cannot object to alienations validly 
made by his father or other managing member 
before he was born or begotten, because he could 
only by birth obtain an interest in the property, 
which had not validly passed out of the family 
before he comes into legal existence. If at the time 
of the alienation there was no one in existence 


who assent was necessary, or if those whoqwere 


then in existence consented a coparcen n 


existence, at that date cannot Ke; on the 


ground that there was no "O for the 
transaction. 

Balmukand vs JOIN Quar PROPERTY 
COULD NOT AGRE BE PARTED WITH BY 
THE MANAGER E GROUND OF BENEFIT 


WHEN IT IS OPPOSED BY 
MBERS OF THE FAMILY 


KL Vat & Ors AIR 1964 SC 1385. Managers 
discretion regarding legal necessity or benefit of 
the estate can be subjected to judicial review. The 
appellant entered into a contract with the karta 
for the purchase of property belonging to a joint 
Hindu family. This property consisted of a 
fractional share belonging to the family in a large 


plot of land. Earnest money was paid to the karta. 
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As the karta did not execute the sale deed the 
appellant instituted a suit for specific 
performance. The other members who are the 
brothers of the karta and who were adults at the 
time of the contract were also impleaded in the 
suit as defendants. The suit was resisted on the 
ground that there was no legal necessity and that 
the contract for sale was not for the benefit ef the 
family. Held:(i) For a transaction to be d 
as one which is of benefit to the family need not 
necessarily be only of a defensi cter, but 
what transactions would be oo enefit of the 
e 


facts and 


family would depend 
circumstances of ea ©: each case the 
“ies Mn 


Court must be sati m the material before 


it that it was “Pe such as conferred or was 
necessaril ed to confer benefit on the 
family at Op it was entered into. (ii) No part 
of t eft family property could be parted with 
o red to be parted with by the manager on the 
ground of alleged benefit to the family when the 
transaction is opposed by the adult members of 
the family. (iii)In the present case the appropriate 
pleas were not raised by the plaintiff nor the 
necessary evidence led. The granting of specific 


performance is always in the discretion of the 


court. In the facts and circumstances of the case 
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the courts below were justified in refusing to 
order specific performance and the appeal is 


dismissed. 


GIFT BY A MANAGER EVEN OF A SMALL 
EXTENT OF JOINT FAMILY PROPERTY TO A 
RELATIVE OUT OF LOVE AND AFFECTION IS 
VOID AS IT IS NOT A GIFT FOR US 
PURPOSES 


Guramma Bhratar chanson äniapea 


1964 AIR 510, 1964 SCR 7 The sole 
surviving member of a Ccenary has an 
absolute power to alienate the family property, as 
at the time of alienati ere is no other member 
who has joint i t in the family. If another 
member w, ofceived in the family or inducted 
therein,b ption the power of the manager was 
circ c and if the alienations were 

e by the manager or father for a purpose not 
binding on the estate, they would be voidable at 
the instance of subsequently born son or adopted 
SON: cecypesesalecs that a gift to a stranger of joint 
family property by the manager of the family is 
void as he has not the absolute power of disposal 
over the joint Hindu family property that the 


Hindu Law texts conferred a right upon a 
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daughter or a sister, as the case may be, to have 
a share in the family property at the time of 
partition. The right was lost by efflux of time. But 
it became crystallized into a moral obligation. The 
father or his representative can make a valid gift 
by way of reasonable provision for the 
maintenance of the daughter, regard being had to 
the financial and other relevant circumstanees of 
the family. By custom or by convenien h 


gifts arc made at the time of man N the 


right of the father or his SPRY 


such a gift is not conin 
occasion. It is a moral NO and it continues 


to subsist till it is discharged Marriage is only a 


to make 


e marriage 


customary occasio ch a gift. But the moral 


obligation can bé discharged at any time, either 
during the tal of the father or thereafter. 
Applying oresaid principles, the deed of gift 


made & ther to the daughter, i.e. 8th defendant 


i present case, was within his right and 


certainly reasonable. 
JOINT FAMILY PROPERTY SALE BY KARTA - 


POWERS- PROCEDURE TO BE FOLLOWED BY 
OPPOSING CO-PARCENER 2007 SC 
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Justice Dr. Arijit Pasayat & Justice S. H. Kapadia 
in case of SUBHODKUMAR & ORS. .Vs. 
BHAGWANT NAMDEORAO MEHETRE & ORS. 
Reported in AIR 2007 SC 1324, A Karta of 
Hindu Undivided Family had five sons. The Karta 
and four sons entered into an agreement of sale 
with respondents for selling part of their ancestral 
lands and thereafter executed a sale deedq The 
fifth son opposed the transaction and ent o 
a separate agreement of sale for selling4gart of the 
sold lands with appellants. T V aat. 
plaintiff filed a suit for possessį Ga before 
trial court contending tha: reement entered 


into by the opposing son With the appellants- 
QOrsvoricated antedated 


defendants was 

document. The apres contested the suit 
contendin NEN heir agreement of sale was 
genuing Ce in point of time: that they were 
not wér f the agreement executed by the Karta 
Ss of the respondents: and that the 


transaction was not for legal necessity. The trial 


court decreed the suit holding that the 
transaction was for legal necessity. The appellate 
court also dismissed the appeal but held that the 
legal necessity for possession was not a fact in 
issue' The High Court dismissed the second 


Appeal of the appellants holding that the 
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transaction was on account of legal necessity. In 
appeal to this court, the appellants contended 
that there was no legal necessity for the Karta and 
his four sons to execute the conveyance in favour 
of the respondents; that the conveyance was 
executed without the consent of one of the 
coparceners; that the opposing son entered into a 
conveyance with them in respect of his undivided 
share and was it earlier in point e. 
Dismissing the appeal, the Court. HEL®: A karta 


has power to alienate for valu t family 


property either for estoy or all the 
h 


coparceners of the ee e alienates for 
legal necessity intere hen the Karta, however, 


st. 
conveys by way of dent transaction, the 


alienation is v e to the extent of the 


undivided e of the non-consenting 
coparcęn either the opposing son nor his 
succe Wats instituted a suit for partition 
a demarcation of their share by metes and 
bounds. In the suit for possession filed by the 
respondents, the issue of legal necessity becomes 
irrelevant. A mere declaration that transaction 
was imprudent or was not for legal necessity in 
such a suit cannot give any right to the appellants 
to get their share without taking appropriate 


proceedings in accordance with law. The legal 
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necessity in the present suit for possession was 


not a "fact in issue". 


KARTHA ALONE COULD REPRESENT THE 
MINOR MEMBER AND, IN FACT, HE ALONE 
COULD REPRESENT BY HIMSELF THE 
ENTIRE FAMILY 

The next decision is the one in the case of Kona 
Adinarayana v Dronavalli Venkata S a, 
AIR 1937 Mad. 869; and it was held ð the said 
case that, where the eldest b f a joint 


Hindu family as kartha entere a contract of 


sale of an item of joint f. operty, wherein 


he signed it for himself andas representing the 

minor brother, the ntion that the contract 

could not be WOP ave been entered into on 

behalf of A ily and all the members of the 
© 


family w not parties as the minor was 


sep rafel represented by the kartha was 
vo by the Court by holding that the kartha 
alone could represent the minor member and, in 
fact, he alone could represent by himself the 
entire family and, therefore, the kartha must be 
deemed to have represented the entire family and 


the other brother signing it is only by way of 


concurrence. 


A gift to legal fraternity - Sridhara Babu N Advocate 





1474 


VOID AND VOIDABLE ACTS 


In Words and Phrases by Justice R.P. Sethi the 
expression ‘void' and “'voidable' read as under: 
"Void- Black's Law Dictionary gives the meaning 
of the word "void" as having different nuances in 
different connotations. One of them is of course 
"null or having no legal force or binding effect". 
And the other is "unable in law, to sup e 
purpose for which it was intended". Aftég referring 
to the nuances between void Son the 
lexicographer 26 pointed out NO wine "The 
word ‘void' in its strict se, means that 
which has no force and eff€éct, is without legal 
efficacy, is ren ht 


has no legal or 


ing enforced by law, or 


g force, but frequently the 


liberal mn g of voidable'. The word ‘void' is 


word is < and construed as having the more 


used i Niate in the sense of utterly void so as 
towlfe incapable of ratification, and also in the 
sense of voidable and resort must be had to the 
rules of construction in many cases to determine 
in which sense the legislature intended to use it. 
An act or contract neither wrong in itself nor 
against public policy, which has been declared 
void by statute for the protection or benefit of a 


certain party, or class of parties, is voidable only". 
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(Pankan Mehra and Anr. v. State of Maharashtra 
and Ors. (2000 (2) SCC 756). 

Per Fazal Ali, J- The meaning of the word 
"void" is stated in Black's Law Dictionary (3rd 
Edn.) to be as follows: "Null and void; ineffectual; 
nugatory; having no legal force or binding effect; 
unable in law to support the purpose for which it 
was intended; nugatory and ineffectual soẹthat 
nothing can cure it; not valid". n 


Madhava Menon v. State of Bompa 1 SCR 


228). OQ 
The expression "void" Von veral facets. 
ns, decrees are 


One type of void acts, "NO 
those which are wholly witMout jurisdiction, ab 


initio void and Orsi the same no 


declaration is n 


ry, law does not take any 


collateral ceeding or otherwise. Judicial 


notice of NS e and it can be disregarded in 
Review. ofMdministration Action, 5th Edn., para 
5 See also Judicial Remedies in Public Law 
at page 131; Dhurandhar Prasad Singh v. Jai 
Prakash University and Ors. (2001 (6) SCC 534) 
The other type of void act, e.g. may be 
transaction against a minor without being 
represented by a next friend. Such a transaction 


is a good transaction against the whole world. So 


far as the minor is concerned, if he decides to 
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avoid the same and succeeds in avoiding it by 
taking recourse to appropriate preceding the 
transaction becomes void from the very 
beginning. Another type of void act may be one, 
which is not a nullity, but for avoiding the same, 
a declaration has to be made. (Government of 
Orissa v Ashok Transport Agency and Ors (2002 
(9) SCC 28) 

The meaning to be given to the wo d" 
in Article 13 of the Constitution is no@onger res 
integra, for the matter stands d by the 
majority decision of the toy n Keshavan 

B 


Madhava Menon v. The 2 ombay (1951) 
SCR 228. We have to ly the ratio decidendi in 


a 
that case to the el the present case. The 


impugned Act w 


isting law at the time when 
the Constitf&&fiomcame into force. That existing 
law impdgseq on the exercise of the right 
gu antic in the citizens of the India by Article 
1 restrictions which could not be justified 
as reasonable under clause (6) as it then stood 
and consequently under Article 13, that existing 
Law became void "to the extent of such 
inconsistency". As explained in Keshavan 
Madhava Menon's case (supra) the Law became 
void in toto or for all purposes or for all times or 


for all persons but only "to the extent of such 


A gift to legal fraternity - Sridhara Babu N Advocate 





1477 


inconsistency", that is to say, to the extent it 
became inconsistent with the provisions of Part 
III which conferred the fundamental rights on the 
citizens. 

It did not become void independently of the 
existence of the rights guaranteed by Part III. 
(Bhikaji Narain Dhakras and Ors. v. The State of 
Madhya Pradesh and Anr. (1955 (2) SCR 5 


The word "void" has a relative rat n 


an absolute meaning. It only convey the idea 
that the order is invalid or illegal Sivan 
Laws of England, 4th Edn. (Re ~Q Vol. 1(1) in 

OF "If an act of 


para 26, p.31 it is "O : 
decision, or an order_or Other instrument is 


invalid, it should, i ciple, be null and void 
for all purposes; R has been said that there 
are no degrègs f nullity. Even though such an 
act is wro ag § nd lacking in jurisdiction, however, 
it sub Dand remains fully effective unless and 
u is set aside by a court of competent 
jurisdiction. Until its validity is challenged, its 
legality is preserved". (State of Kerala v. M.K. 
Kunhikannan Nambiar Manjeri Manikoth, 
Naduvil (dead) and ors. (1996 (1) SCC 435). 

"Voidable act" is that which is a good act unless 
avoided, e.g. if a suit is filed for a declaration that 


a document is fraudulent, it is voidable as the 
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apparent state of affairs is the real state of affairs 
and a party who alleges otherwise is oblige to 
prove it. If it is proved that the document is 
forged and fabricated and a declaration to that 
effect is given, a transaction becomes void from 
the very beginning. There may be voidable 
transaction which is required to be set aside and 
the same is avoided from the day it is so setside 
and not any day prior to it. In cases, wh al 
effect of a document cannot be taken away 
without setting aside the sa xy... be 
treated to be void but on obviously 
voidable. Government ssa v. Ashok 


Transport Agency and op 002 (9) SCC 28)". 


KARTAS CO NCY TO ALIENATE 
COPARCE, OPERTY 


+ 
AI dsc 3529 THIMMAIAH VS NINGAMMA 


T rta is competent or has the power to 
dispose of coparcenary property only if (a) the 
disposition is of a reasonable portion of the 
coparcenary property and (b) the disposition is for 


a recognised pious purpose. 


This Court in Guramma V. Mallappa AIR 1964 


SC 510 has envisaged three situations of voidable 
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transactions. It was held that a managing 
member may alienate joint family property in 
three situations namely: (i) legal necessity, or (ii) 
benefit of the estate or (iii) with the consent of all 
the coparceners of the family. Where the 
alienation is not with the consent of all the 
coparceners, it is voidable at the instance of the 


coparcener whose consent has not been obtained. 


In this connection, a reference may made in 
the case of State Bank of Indi amandi 
Ram reported in AIR 1969S W it was held 
thus:- "According to the Or. School of 
Hindu Law all the pr non a Hindu Joint 
Family is held in c A. ownership by all the 
coparceners in t asi-corporate copacity. The 
textual A of the Mitakshara Lays down in 


express, t that the joint famil;y property is 


livi nd thereafter to be both. The incidents of 


iG inf Pest from the joint family members then 


coparcernership under the Mitakshara Law are: 
first the lineal male descendants of a person upto 
the third generation, acquire on birth ownership 
in the ancestral properties of such person; 
Secondly that such descendants can at any time 
work out their rights by asking for partition; 


thirdly, that till partition each member has got 
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ownership extending over the entire property co- 
jointly with the rest; forthly, that as a result of 
such co-ownership the possession and enjoyment 
of the properties is common fifthly that no 
alienation of the property is possible unless it 
before necessity, without the concurrence of the 
coparceners, and sixthly; that the interest of a 
deceased member lapses on his death tq the 
survivors. A coparcenary under the Mi a 
School is a creature of law and cannot arise by 
act of parties except in so far th i the 
adopted son becomes a co- NJ. with his 
adoptive father as r the ancestral 


properties of the O The concept of 


coparcener as give e Mitakshara School of 


Hindu Law as al mentioned above, is that of 


a joint familyf pfeperty wherein all the members 
of the, A share equally. In this 


o Court in the case of State of Maharashtra 


con oie a reference may be made to a decision 
1 


vs. Narayan Rao Sham Rao Deshmukh & Ors. 
reported in (1985) 2 SCC 321 in which Their 
Lordships have held as follows: " A Hindu 
coparcenary is however, a narrower body than the 
joint family. Only males who acquire by birth an 
interest in the joint or coparcenary property can 


be members of the coparcenary or coparceners. A 
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male member of a joint family and his sons, 
grandsons and great grandsons constitute a 
coparcenary. A coparcener acquires right in the 
coparcenary property by birth but his right can 
be definitely ascertained only when a partition 
takes place. When the family is joint, the extent 
of the share of a coparcener cannot be definitely 
predicated since it is always capab of 


fluctuating." 


In N.R. Raghavachariar's scope Law 
Principles and precedents " ition (1987) 


at page 230 under eset ‘Rights of 


the rights of a copa :- (1) Right by birth (2) 


Right by surviv ip, (3) Right to partition, (4) 


Coparceners' it is said oy "The following are 


Right to joi oSsession and enjoyment, (5) Right 
to restr nauthorized acts (6) Right of 


alie ato (7) Right to accounts and (8) Right to 
nla Ät acquisition" 


Likewise, S.V. Gupta, author of Hindu Law, Vol. 
1, Third Edition (1981) at page 162, the learned 
author deals with the rights of a coparcener. He 
says thus:- "Until partition, coparcener is entitled 
to:- (1) join possession and enjoyment of joint 


family property (2) the right to take the joint 
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family property by survivorship, and (3) the right 


to demand partition of the joint family property" 


The position in Hindu law is that whereas the 
father has the power to gift ancestral movables 
within reasonable limits, he has no such power 
with regard to the ancestral immovable property 
or coparcenary property. He can, however ea 
gift within reasonable limits of a al 


immovable property for "pious rposes". 


However, the alienation must b act inter 


vivos, and not by will. This Oy as extended 


the rule and held that © was competent 
to make a gift of i ble property to a 


daughter, if the gift asonable extent having 
regard to the pr T es held by the family. This 
Court conside the question of extended 
meaning in numerous decisions for "pious 
pur s"*¥in Kamla Devi vs. Bachulal Gupta [ 

CR 452]. In the said case a Hindu widow 
in fulfilment of an ante-nuptial promise made on 
the occasion of the settlement of the terms of 
marriage of her daughter, executed a registered 
deed of gift in respect of 4 houses allotted to her 
share in a partition decree, in favour of her 
daughter as her marriage dowry, after two years 


of her marriage. The partition decree had given 


A gift to legal fraternity - Sridhara Babu N Advocate 





1483 


her the right to the income from property but she 
had no right to part with the corpus of the 
property to the prejudice of the reversioners. Her 
step sons brought a suit for declaration that the 
deed of gift was void and inoperative and could 
not bind the reversioners. The trial court and the 
High Court dismissed the suit holding that the 
gift was not valid. This Court accepted the eal 
and held that the gift made in favou e 


daughter was valid in law and bindifag on the 
reversioners. This point was agai Sa in 
depth by this Court in O. Bhratar 
Chanbasappa Deshmu “oe another vs. 
Malappa 1964 (4) SC oO a OQ it was held:- "The 


legal position may, ummarized thus: The 
Hindu law teye S a right upon a 
daughter S Ca as the case may be, to have 
a sharç i e family property at the time of 
partitién. Fhat right was lost by efflux of time. But 
it e crystallized into a moral obligation. The 
father or his representative can make a valid gift, 
by way of reasonable provision for the 
maintenance of the daughter, regard being had to 
the financial and other relevant circumstances of 
the family. By custom or by convenience, such 
gifts are made at the time of marriage, but the 


right of the father or his representative to make 
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such a gift is not confined to the marriage 
occasion. It is a moral obligation and it continues 
to subsist till it is discharged. Marriage is only a 
customary occasion for such a gift. But the 
obligation can be discharged at any time, either 
during the lifetime of the father or thereafter. It is 
not possible to lay down a hard and fast rule, 
prescribing the quantitative limits of such @ gift 


as that would depend on the facts of e e 


and it can only be decided by Courts, regard being 
had to the overall picture of t S of the 
family estate, the number o AOM to be 

OF charges and 


provided for and other ~O 
other similar circumstances. If the father is 


within his rights to a gift of a reasonable 
extent of the fa operty for the maintenance 
of a daug ACN niat be said that the said gift 
must bç only by one document or only at a 
single põðint of time. The validity or the 
r bleness of a gift does not depend upon the 
plurality of documents but on the power of the 
father to make a gift and the reasonableness of 
the gift so made. If once the power is granted and 
the reasonableness of the gift is not disputed, the 


fact that two gift deeds were executed instead of 


one, cannot make the gift anytheless a valid one." 


A gift to legal fraternity - Sridhara Babu N Advocate 





1485 


In M.V.S. Manikayala Rao vs. M. 
Narasimhaswami & Ors. [(AIR 1966 SC 470], 
Court held: "Now, it is well settled that the 
purchaser of a coparcener's undivided interest in 
joint family property is not entitled to possession 
of what he has purchased. His only right is to sue 
for partition of the property and ask for allotment 
to him of that which on partition might be found 


to fall to the share of the coparcener who e 


he had purchased." © 


KARTA RIGHTS TO CARRY INESS AND 
PLEDGE JOINT FAMILY TY 


Firm Of Bhagat Q Mohanlal vs The 
Commissioner 1 IR 374, 1956 SCR 143 It 


is well sett when the karta of a joint Hindu 
family en into a partnership with strangers, 
the mbers of the family do not ipso facto 
b partners in that firm. They have no right 
to take part in its management or to sue for its 
dissolution. The creditors of the firm would no 
doubt be entitled to proceed against the joint 
family assets including the shares of the non- 
partner copareeners for realisation of their debts. 
But that is because under the Hindu Law, the 


karta has the right when properly carrying on 
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business to pledge the credit of the joint family to 
the extent of its assets, and not because the 
junior members become partners in the 


business. 


THERE CAN BE A VALID PARTNERSHIP 
BETWEEN A KARTA AND A COPARCENER 
WHEN THE COPARCENER PUTS INTO &ąTHE 
PARTNERSHIP HIS SEPARATE PROPE 


In Lachhman. Das case [1948 35, the 

Privy Council in holding that t an be a valid 

partnership between a k (OF a coparcener 

when the coparcener QD: the partnership 

his separate proga made the following 
A 


observations (p. fter careful consideration, 


general, 
rea nto istinguish the case of a stranger from 
ho a coparcener who puts into the 


partnership what is admittedly his separate 


iples they cannot find any sound 


their ro. ips ‘cannot accept this view and on 


property held in his individual capacity and 
unconnected with the family funds. Whatever the 
view of a Hindu joint family and its property might 
have been at the early stages of its development, 
their Lordships think that it is now firmly 


established that an individual coparcener, while 
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remaining joint, can possess, enjoy and utilise, in 
any way he likes, property which was his 
individual property not acquired with the aid of or 
with any detriment to the joint family property. It 
follows from this that to be able to utilise this 
property at his will, he must be accorded the 
freedom to enter into contractual relations with 
others, including his family, so long asait is 
represented in such transactions by a te 
personality like its manager. In such case he 
retains his share and interest i S of 
the family, while he simulta ND enjoys the 
benefit of his separate pr nd the fruits of 


its investment. To be able to do this, it is not 


necessary for him arate himself from his 


family. " Q 


Xa CO-PARCENARY CAN BE 
RTA 


Court in the case of Sri Narayan Bal & Ors. vs. 
Sridhar Sutar & Ors., (1996) 8 SCC 54, 
construing the provisions of applicability of 
Section 8 to a case of transfer of the undivided 
interest of a Hindu minor in a joint family 
property held that the joint Hindu family by itself 
is a legal entity capable of acting through its Karta 
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and other adult members of the family in 
management of the joint Hindu family property 
and that Section 8 in view of the express terms of 
Sections 6 and 12, would not be applicable where 
a joint Hindu family property is sold/disposed of 
by the Karta involving an undivided interest of the 
minor in the said joint Hindu family property. In 
that connection, this Court made the follewing 
observations : Each provision, n 
particular Section 8, cannot be Wewed in 
isolation. If read together the A wy of the 


legislature in this beneficial 1 


manifest. Ordinarily the not envisage a 
natural guardian of Å undivided interest of a 


Hindu minor, other e undivided interest in 
joint family pr U is alone contemplated 
under Se Y whereunder his powers and 
duties a} ined. Section 12 carves out an 
exc nto the rule that should there be no 
a ember of the joint family in management 
of the joint family property, in which the minor 
has an undivided interest, a guardian may be 
appointed; but ordinarily no guardian shall be 
appointed for such undivided interest of the 
minor. The adult member of the family in the 


management of the joint Hindu family property 


may be a male or a female, not necessarily the 
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Karta. The power of the High Court otherwise to 
appoint a guardian, in situations justifying, has 
been preserved. This is the legislative scheme on 
the subject. Under Section 8 a natural guardian 
of the property of the Hindu minor, before he 
disposes of any immovable property of the minor, 
must seek permission of the Court. But since 
there need be no natural guardian for the minors 
undivided interest in the joint family pro , as 
provided under Sections 6 and 12 of the Act, the 
previous permission of the cour ection 8 


for disposing of the eget, erest of the 
T 


minor in the joint PO 
required 


O 


SUIT ON BEHA q JOINT FAMILY CAN BE 
FILED BY UAL 


operty is not 


+ 
Ve af \s. Anitha and Ors.: MANU/KA/ 


9 019 - When a partition of ancestral 
property of Hindu Joint Family takes place, a 
member of a joint family entitled to a share takes 
it absolutely if on the date of partition, he has no 
son or daughter, and he continues to hold it 
absolutely till a son or daughter is born. But 
when there is threat to his title or to the branch 


he represents, he can either individually if he 
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alone is the absolute owner, or representing his 
branch, bring a suit for declaration of title or for 
any other’ relief depending upon the 


circumstances. There is no any such prohibition. 


KARTHA AND MINOR 


M. Arumugam vs. Ammaniammal and Ors.: 
MANU/SC/0015/2020 A Karta is the m of 
the joint family property. He is not th ardian 
of the minor members of the jai S3 What 
Section 6 of the Act provides oe 


guardian of a minor NY e his guardian 
for all intents and purposes*except so far as the 


the natural 


. This would mean that the 
natural 1am cannot dispose of the share of 
the minor e joint family property. The reason 
is tha Karta of the joint family property is the 

ager of the property. However, this principle 
would not apply when a family settlement is 
taking place between the members of the joint 
family. When such dissolution takes place and 
some of the members relinquish their share in 
favour of the Karta, it is obvious that the Karta 
cannot act as the guardian of that minor whose 


share is being relinquished in favour of the Karta. 
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There would be a conflict of interest. In such an 
eventuality it would be the mother alone who 
would be the natural guardian and, therefore, the 
document executed by her cannot be said to be a 
void document. At best, it was a _ voidable 
document in terms of Section 8 of the Act and 


should have been challenged within three years 


of the Plaintiff attaining majority. 
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CHAPTER-13 
WOMENS RIGHTS TO SHARE 


MYSORE HINDU WOMEN'S’ RIGHT TO 
PROPERTY ACT, 1933 AND THE PROVISIONS 
OF HINDU SUCCESSION ACT, 1956 

THE HON'BLE MR.JUSTICE N. ANANDA of HIGH 
COURT OF KARNATAKA in the case of S 
Siddagangaiah vs Smt Lalithamma d 
on 7 September, 2012 Ina decision orted in 
JT 2000 (9) SC 516 (in the case o i aiah and 
Ors. -vs- Ningamma and Anr.) preme Court 
dealing with the provisio ction 8 (1) (a), 1 
(d) of the Mysore Hindu*’Women's Right to 


Property Act, 1933 < e provisions of Hindu 


Succession Act, VPP 


2005 has y “It is not in dispute that the 


nd also Act as amended by 


Mysore, deals with Hindu Mitakshara 
copareen rights. This is also clear from the 
defafiition of 'Hindu' in section 3 (c) of the Mysore 
Act. Section 4 of the 1956 Act gives overriding 
effect to the 1956 Act in so far as any law 
governing Hindus, is inconsistent with the 
provisions of the 1956 Act. Reading the proviso to 
section 6 of the 1956 Act with section 8 of the 
Mysore Act, it is clear that where the female 


members sought to be protected under Section 8 
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of the Mysore Act are in fact Class I heirs of a 
deceased coparcener, his interest in the joint 
family property cannot pass by survivorship at 
all. Thus the question of it passing subject to the 
rights of any class of females under Section 8(1) 
(d) of the Mysore Act does not also arise. This 
would mean that Section 8(1) (d) of the Mysore 


Act has been superseded by the proviso to Section 
6 of the 1956 Act to the extent stated.” = 
Annamma -vs- Pattamma IL 

It is no doubt true that the P 


(Mysore Hindu Law Wo 
states that the Act is_intended to amend the 


Hindu Law as to ef Bin of Women and in 


certain other res . The preliminary portion of 


the Act tats the definition of certain 
expressio words used in the body of the Act. 
The of Snsists of five parts. First part deals with 
t iñheritance'. It consists of two Sections 
namely Sections 4 and 5. Section 4 provides 
‘order of succession', when a male Hindu dies 
intestate. Section 5 lays down "General Rules as 
to order of preference". Part II deals with the 
'separate property’, 'partition' and ‘adoption’. It 
consists of Sections 6 to 9. We may point out here 


itself that in the case of partition of joint family 
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property between a person and his son/sons and 
among brothers, Section 8 specifically provides as 
to who are the female heirs who are entitled to 
shares in the joint family properties. It specifically 
names those heirs, whereas we do not find such 
naming of heirs in Sub-section (2) of Section 6 of 
the Act. Part III deals with "Women's Full Estate". 
Part IV deals with "Women's Limited Estate"@Part 


V deals with "Maintenance". In this cas e 
not concerned with Parts-Ill, IV and V¢of the Act 
because we are not concerned wi NP cone of 
Women's Full estate, Women's Ne) estate and 

Or and Section 


maintenance. ........... In © 
4 of the Act, we do not find any ambiguity or 


uncertainty so as t ack on the intendment 
of the Legislat the Statute. As already 
pointed o NOW Section (2) of Section 6 only 
provides A e separate property by a person 
in event of dying intestate will pass by 
sůefeşsion to his own heirs male or female. As 
such it does not specify as to who are those male 
or female heirs. Therefore, we have to fall back on 
Section 4 of the Act. The interpretation placed by 
us that Section 6(2) has to be read with Section 4 
of the Act does not affect the object and 


intendment of the Act, nor does it in any way 


defeat the same. 
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SHARE OF THE FEMALE MEMBER ON SUCH 
PARTITION WAS IN ADDITION TO ANY SHARE 
WHICH SHE MAY GET AS AN HEIR OF THE 
DECEASED COPARCENER 


The decision in Gurupad Khandappa Magdum 
Vs. Hirabai Khandappa Magdum & Ors. [4978 
(3) SCR 671] is an authority for the pr n 
that where a female is entitled to aẹ share in 
coparcenary property on partiti sy, virtue 
of Explanation I to Section 6 C: Act, she 
continues to be so entitl ite the fact that 


no partition may O have taken place prior 


to the as . This Court held that 


Explanation I t ion 6 covered a situation 
where a HiftduNcoparcener dies without actual 
partition g taken place. In such event, the 
Co ti ave to assume that a partition had in 
ves place immediately prior to the death of 
the coparcener concerned and grant shares on 
the basis of such notional partition. This Court 
also held that the share of the female member on 
such partition was in addition to any share which 
she may get as an heir of the deceased 


coparcener. [See also State of Maharashtra V. 
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Narayan Rao 1985 (3) SCR 358; AIR (1985) SC 
716, 721]. 


DAUGHTERS BORN PRIOR TO 1956 ARE NOT 
CO-PARCENERS 


THE HON'BLE MR. JUSTICE N. KUMAR AND 
THE HON'BLE MR. JUSTICE H. S. KEMPANŅA of 
Karnataka High Court in the case of B aj 


Guddappa Maliger vs NS 
Doddabeerappa Decided on 31 3 


1956 Act came into force 
Section 6(a) of 1956 Act, they cannot be 


considered as copa s having equal share in 


the joint family, erties. Therefore, the law 
applicable oe prior to amendment in 2005 
where sO (a) was substituted by old Section 


6. Sectiom® 6 of the Act made it clear, if a male 


dies who is a coparcener at the time of 
death, leaving behind female heir, his share 
devolves by succession and not by survivorship. 
Therefore, these three daughters born prior to 
1956 cannot be treated as coparceners and are 
not entitled to equal share with the brothers. But 
in the share of their father they are entitled to 


equal share with their brothers. .......... 
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DAUGHTER OF A CO-PARCENAR WHO IS 
BORN AFTER THE ACT CAME INTO FORCE 
ALONE WILL BE ENTITLED TO A RIGHT IN 
THE CO-PARCENARY PROPERTY AND NOT A 
DAUGHTER WHO WAS BORN PRIOR TO 
17.6.1956 


Pushpalatha N.V. vs. V.Padma, I o 
Kar.1484 has addressed the questi of the 
status of a daughter of a coparc V 

17.6.1956 and the effect of t nded Act on 
such a female heir and ld thus:- "56. 
Therefore, it follows ae Act when it was 


prior to 


had no intention of 


enacted, the as. 
conferring nie are conferred for the first 


time on e relative of a Co-parcener 


including ughter prior to the commencement 
of th t. Therefore, while enacting this 
Ss ted provision of Section 6 also it cannot 
be made retrospective in the sense applicable to 
the daughters born before the Act came into force. 
In the Act before amendment the daughter of a 
Co-parcener was not conferred the status of a Co- 
parcener. Such a status is conferred only by the 
Amendment act in 2005. After conferring such 


status, right to Co-parcenary property is given 
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from the date of her birth. Therefore, it should 
necessarily follow such a date of birth should be 
after the Act came into force, i.e., 17.6.1956. 
There was no intention either under the 
unamended Act or the Act after amendment to 
confer any such right on a daughter of a Co- 
parcener who was born prior to 17.6.1956. 
Therefore, in this context also the opening words 
of the amending section assumes imp e. 
The status of a Co-parcener is confégred on a 
daughter of a Co-parcenar o rom the 
commencement of the Amend ct, 2005. The 
right to property is ange om the date of 
birth. But, both these rights*’are conferred under 
the Act and, veg P necessarily follows the 


daughter of a C enar who is born after the 


in the Go 
wh weds rn prior to 17.6.1956. 


feenary property and not a daughter 


Act came infeffotee alone will be entitled to a right 


IF SUCCESSION OPENED PRIOR TO THE 
AMENDMENT ACT OF 2005 THE PROVISIONS 
OF THE AMENDMENT ACT WOULD HAVE NO 
APPLICATION 
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Supreme Court in the case of Sheela Devi & Ors. 
v. Lal Chand & Anr. (2006) 8 SCC 581 The 
question which arose therein was vesting of right 
of a coparcener of a mitakshra family under the 
old Hindu Law vis-`- vis Hindu Succession Act, 
1956. The contention raised therein that the 
provisions of the Amendment Act, 2005 will have 
no application as the succession had openęd in 
1989 was negatived, holding: “T ct 
indisputably would prevail over the ®ld Hindu 
Law. We may notice that the Parla t, with a 
view to confer right upon the (Oy heirs, even 
O 


in relation to the joint ~O perty, enacted 
Hindu Succession Act, 2005. Such a provision 


was enacted as far On 1987 by the State of 
Andhra Prades succession having opened 


in 1989, e Vy the provisions of Amendment 
Act, 20056 d have no application.” 


SPECTIVE OPERATION OF 
AMENDMENT ACT MAY PROMOTE THE 
MISCHIEF OF DISHONEST LITIGATIONS BY 
CLAIMING AN INTEREST IN A 
COPARCERNERY PROPERTY HITHERTO 
NEVER CLAIMED 
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THE HON'BLE MR.JUSTICE ANAND 
BYRAREDDY of HIGH COURT OF 
KARNATAKA in the case of Swamy vs 
Thimmamma Decided on 16 April, 2013 
Observed:- If the Act was restrospective we do not 
see how daughters born only after 1956 would be 
entitled to claim interest in a coparcenery 
property and not daughters before 1956 al 


observed in that judgment when a pro is 


substituted for an earlier provi by an 
amendment of the Act it woul Da the 
date of the unamended Act. T W. ld be from 

Or. would get 


1956. Hence, if from NOD 
her interest by birth very retrospectivity 


bestowed upon the ee it would apply equally 


to daughters b ven prior to 1956. This 
analogy is D academic since the 


amendin tute is made to come into effect 


fortified in our view by the proviso which 


y afeecitied date i.e., 9 September 2005 and 


seeks to expressly curtail the mischief envisaged. 
(a) It may be mentioned that Section 6 creates 
substantive rights in favour of a daughter as a 
coparcener; it would, therefore, be ordinarily 
prospective. 

(b) there are no express words showing 


retrospective operation in the Statute and in fact 
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the express words are "on and from" denoting 
prospectivity. 

(c) the plain normal grammatical meaning of the 
words "shall become" and "shall be deemed" 
shows the future tense and the total absence of 
any past participle. The words must be given the 
grammatical meaning as per the grammatical 
tense. 

(d) The section is incapable of two mea > it 
cannot mention that all the daughters bern before 
the amendment would be inclu st 


hat only 


daughters born after the am nt would be 


included. Since two J ngs are not 
contemplated, it wo rule’ out interpretations 


ul 
which are required? if/legislations which are 


capable of two ings. 


(e) The abs t making all the daughters born 
before 0 ter the commencement of the 
am t Act included in the amendment Act 

not only be directly against and 
diametrically different from the express provision 
of making the section applicable to daughters 
who shall be coparceners by birth only on and 
after the amendment, but would make the 
applicability of the Act so all-perversive that the 
entire populace who are Hindus and have any 


HUF property of the family would be 
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encompassed setting at naught’ various 
transactions entered in to by coparcerners 


creating vested rights as in this case. 


Commissioner of Wealth Tax, Kanpur and Ors. 
v. Chander Sen and Ors., [1986] 3 SCC 567, "It 
is clear that under the Hindu law, the moment a 
son is born, he gets a share in the father's 
property and becomes part of the copa‘ 

His right accrues to him not on the déath of the 
father or inheritance from the f: with the 
very fact of his birth. N , therefore 
whenever the father property from 
whatever source from the grandfather or from any 
other source, be it ed property or not, his 
son should have e in that and it will become 


part of the 61 indu family of his son and 


grandson other members who form joint 


Hin amily with him. But the question is: is the 
pesiti affected by Section 8 of the Hindu 
Succession Act, 1956 and if so, how? The basic 
argument is that Section 8 indicates the heirs in 
respect of certain property and Class I of the heirs 
includes the son but not the grandson. It 
includes, however, the son of the predeceased 
son. It is this position which has mainly induced 


the Allahabad High Court in the two judgments, 
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we have noticed, to take the view that the income 
from the assets inherited by son from his father 
from whom he has separated by partition can be 
assessed as income of the son individually. Under 
Section 8 of the Hindu Succession Act, 1956 the 
property of the father who dies intestate devolves 
on his son in his individual capacity and not as 
karta of his own family. On the other hand the 


Gujarat High Court has taken the contra 


In Eramma v. Veerupana and een (1966) 
SC 1879, Court observed: "I ar from the 
express language of the iofi that it applies 


holder who dies aft commencement of the 


only to coparcenary A. of the male Hindu 


Act. It is manife the language of Section 8 
must be c in the context of Section 6 of 
the Act, cordingly hold that the provisions 
of S otf of the Hindu Succession Act are not 
r spective in operation and where a male 
Hindu died before the Act came into force i.e. 
where succession opened before the Act, Section 


8 of the Act will have no application." 


Court in G. Sekar v. Geetha (2009) 6 SCC 99 
pronounced by one of us (Hon'ble S.B. Sinha,J.), 


the effect of amendment in the Hindu Succession 
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Act, 1956 by reason of the Hindu Succession 
(Amendment) Act, 2005 insofar as therein Section 
23 has been omitted, was considered. It was held 
as under : &quot;21. The said property belonging 
to Govinda Singh, therefore, having devolved 
upon all his heirs in equal share on his death, it 
would not be correct to contend that the right, 
title and interest in the property itselfqwas 
subjected to the restrictive right cont n 
Section 23 of the Act. The title by «“eason of 
Section 8 of the Act devolved ng 


daughters as well as the yr 
t 


They had, thus, a “O ain a suit for 
partition. Section 23 e Act, however, carves 


pon the 


inda Singh. 


of ath 
out an exception AS d to obtaining a decree 


for possession i 


ia in a case where dwelling 
house wa oSsessed by a male heir. Apart 
therefre right of a female heir in a property 
of herefather, who had died intestate is equal to 
h rother. Section 23 of the Act merely restricts 
the right to a certain extent. It, however, 
recognises the right of residence in respect of the 
class of females who come within the purview of 
the proviso thereof. Such a right of residence does 
not depend upon the date on which the suit has 
been instituted but can also be subsequently 


enforced by a female, if she comes within the 
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purview of the proviso appended to Section 23 of 


the Act.&quot; 


Venkata Reddy v. Pethi Reddy AIR 1963 SC 
992 the Constitution Bench was called upon to 
consider the question as to what meaning should 
be given to the expression ‘final decision' 
occurring in the first proviso to Section 28A ef the 


Provincial Insolvency Act, 


A decision sy. to be 
final when, so far as the cour ing it is 


concerned, it is unalterable e y resort to 


such provisions of the ©) vil Procedure as 


permit its reversal, ie ion or amendment. 


Similarly, a final de would mean a decision 
which would ope% L res judicata between the 


parties if ifs F sought to be modified or 


reversed Cyrene an appeal or a revision or 
are ief plication as is permitted by the Code. 
aG inary decree passed, whether it is in a 
mortgage suit or a partition suit, is not a tentative 
decree but must, in so far as the matters dealt 
with by it are concerned, be regarded as 
conclusive. No doubt, in suits which contemplate 
the making of two decrees a preliminary decree 


and a final decree -- the decree which would be 


executable would be the final decree. But the 
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finality of a decree or a decision does not 
necessarily depend upon its being executable. 
The legislature in its wisdom has thought that 
suits of certain types should be decided in stages 
and though the suit in such cases can be 
regarded as fully and completely decided only 
after a final decree is made the decision of the 


court arrived at the earlier stage also has a finality 


attached to it. It would be relevant to o 
Section 97 of the Code of Civil nN which 


provides that where a party © ed by a 
preliminary decree does not W% rom it, he is 
rectness in any 


precluded from PNG 
appeal which may be preferred from the final 


A. clearly indicates that 


ered by it, a preliminary 


C n Phoolchand v. Gopal Lal AIR 1967 SC 
1470 "We are of opinion that there is nothing in 
the Code of Civil Procedure which prohibits the 
passing of more than one preliminary decree if 
circumstances justify the same and that it may 
be necessary to do so particularly in partition 
suits when after the preliminary decree some 


parties die and shares of other parties are thereby 
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augmented. We have already said that it is not 
disputed that in partition suits the court can do 
so even after the preliminary decree is passed. It 
would in our opinion be convenient to the court 
and advantageous to the parties, specially in 
partition suits, to have disputed rights finally 
settled and specification of shares in the 
preliminary decree varied before a final decgee is 
prepared. If this is done, there is r 
determination of the rights of parties te the suit 
on the question in dispute and w difficulty 
in holding that in such Sr is a decree 


deciding these disputed ni sf so, there is no 
reason why a reliminary decree 


correcting the share mca suit cannot be 


passed by the c 


o far therefore as partition 


event tr ires after the preliminary decree 


suits are ON O we have no doubt that if an 
which N sitates a change in shares, the court 
G should do so; and if there is a dispute in 
that behalf, the order of the court deciding that 
dispute and making variation in shares specified 
in the preliminary decree already passed is a 
decree in itself which would be liable to appeal. 
We should however like to point out that what we 


are saying must be confined to partition suits, for 


we are not concerned in the present appeal with 
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other kinds of suits in which also preliminary and 


final decrees are passed 


THE HINDU WOMEN'S RIGHT TO PROPERTY 
ACT 1937 WAS NOT APPLICABLE IN 
RELATION TO AGRICULTURAL LAND. 


Chinthamani Ammal Vs. Nandagopal Gounder 
and Anr Coram: S.B. SINHA MAR Y 
KATJU 2007 (4) SCC163 , The legal position 
that the appellant could not clai ght, title 
and interest whether in terms provisions of 


the Hindu Women's Righ perty Act, 1937 


in dispute. The Hindu 


or as a successor of 7 father, if the joint status 


was not severed, i 

Women's Right t voy Act was not applicable 
in relation, NOs land. The State made 
an amen in that behalf in the year 1947 
wh tee, only a widow became entitled to claim 
limited ownership in the share of her husband. 
The mother of the appellant i.e. wife of 'K', thus, 
did not derive any right, title and interest in the 
property of her husband in the year 1943, when 
he expired. Furthermore, admittedly, she left the 


family and married another person in the year 


1945 and thus the question of her deriving any 
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benefit in terms of the 1947 amendment also did 


not arise. 


HINDU WOMENS RIGHT TO PROPERTY AFTER 
STATE AND CENTRAL AMENDMENTS 


Sugalabai vs Gundappa A. Maradi And Ors. on 
18/9/2007. KARNATAKA HIGH  C@QURT 
JUDGMENT BY JUSTICE V. Jagannath 

Question of law of considerable importance being 
raised concerning the questio ng to a 
married daughter also being gye to be treated 


f the marriage 


as a co-parcener irresp 


taking place prior to a nataka Amendment 
e 


Act, 1990 coming i or afterwards, in view 


of the amer WOY ee to the Hindu 
Successio CA (for short 'the Principal 
a by PO ate of Karnataka by The Hindu 

Ds (eases Amendment) Act, 1990 
( <> Act No. 23/1994), with effect from 
30th July 1994 and the subsequent amendment 
brought to the Principal Act by the Central 
Government by the Hindu Succession 


(Amendment) Act, 2005 (C.A. 39/2005) with 
effect from 9.9.2005. 


INTERPRETATION OF STATUTE 
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The settled principles of interpretation of statutes 
as laid down by the Apex Court and referred to by 
a Division Bench of Karnataka High court in the 
case of Mercury Press v. Ameen Shacoor ILR 
2002 Kar 2304, the principles laid down by the 
Apex Court In Mahadeolal Kanodia v. The 
Administrator General of West Bengal, AIR@960 
SC 936 : (1960)1 SCJ 15 : (1960)3 SCR e 


Supreme Court referred to the followingyfour well- 


settled principles of interpretati utes: 


(1) Statutory provisions which Yan or take away 
1 


substantive rights are oO ly prospective. 
They can be retrospective if Made so expressly or 


by necessary impli Os and the retrospective 
operation must imited only to the extent to 
which it h eâ so made either expressly or by 
necessa lication; 

(2) imtention of the Legislature has to be 
gatMeved from the words used by it, giving them 
their plain, normal, grammatical meaning; 

(3) If any provision of a legislation, the purpose of 
which is to benefit a particular class of persons is 
ambiguous so that it is capable of two meanings, 
the meaning which preserves the benefits should 


be adopted; 
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(4) If the strict grammatical interpretation gives 
rise to an absurdity or inconsistency, such 
interpretation should be discarded and an 
interpretation which will give effect to the purpose 
will be put on the words, if necessary, even by 
modification of the language used. 

The Supreme Court has however added a rider by 
warning that while applying the third e of 
interpretation relating to ambiguity, the n 
their anxiety to advance the beneficent #Qurpose of 
legislation, must not howev i to the 


temptation of seeking ambiya ere there is 


none. 

In Commissioner of In Qa v. Indian Bank 
Limited , 1965 AI , 1965 SCR (1) 833 the 
Supreme Court Or ated: In our opinion, in 


language e Act. If there is ambiguity in the 


ay , we must adhere closely to the 


terms N provision, recourse must naturally be 
h ell established principles of construction, 
but it is not permissible first to create an artificial 
ambiguity and then try to resolve the ambiguity 
by resort to some general principles. 

The principles are so succinctly stated in 
American Jurisprudence, quoted with approval in 
S.R. Bommai v. Union of India A.I.R. 1994 S.C. 
1980. While it has been held that it is duty of the 
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courts to interpret as statute as they find it 
without reference to whether its provisions are 
expedient or inexpedient. It has also been 
recognised that where a statute is ambiguous and 
subject to more than one interpretation, the 
expediency of one construction or the other is 
properly considered. Indeed, where the 
arguments are nicely balanced, expedienc ay 
trip the scales in favour of a p r 
construction. It is not the function of@ court in 
the interpretation of statutes, indicate the 
wisdom of the law. The mere f: t the statute 
leads to unwise results i OF on to justify 
the Court in rejecti O meaning of 


n 
unambiguous wor O giving to a statute a 


meaning of wl anguage is not susceptible, 
e 


or in restri 


scope of a statute. By the 
same tok n omission or failure to prove for 
conti ics, which it may seem wise to have 
p d for specifically, does not justify any 
judicial addition to the language of the statute. To 
the contrary, it is the duty of the Courts to 
interpret a statute as they find it without 
reference to whether its provisions are wise or 
unwise, necessary or unnecessary, appropriate or 


inappropriate, or well or ill conceived. 
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Rule of interpretation are meant to ascertain the 
true intent and purpose of the enactment and set 
right any anomaly, inconsistency or ambiguity, 
while giving effect to it. The several rules of 
interpretation when juxtapositioned may give an 
impression that they are ' inconsistent with each 
other. Further, the same provision, when 
interpreted with reference to different Rules of 


interpretation may lead to different results “PRis 


is because the Rules of interpretation @re meant 
to set right different types of de SS, is not 
possible to apply all rules O vette 
together, to a provision ~ An appropriate 


rule of interpretation I e chosen as a tool 


depending upon t ture of the defect in 


drafting which be set right. The Rules of 
interpreta E o be applied in interpreting the 
statutes, & here is ambiguity, inconsistency, 
absur A~ r redundancy. Where the words are 


Cc g unambiguous, there is little need to 


open the tool kit of Interpretation. 


REPUGNANCY OF THE PROVISION OF 
SECTION 6-A(D) OF THE KARNATAKA ACT 
WILL TAKE EFFECT FROM THE DATE ON 
WHICH THE CENTRAL AMENDMENT ACT OF 
2005 CAME INTO FORCE 9.9.2005 
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As regards this, it is useful to refer to the decision 
of this Court in the case of Ramappa Gudadappa 
Gudadannavar v. Chandangouda Neelangowda 
Goudar 1960 MYS LJ 476. In the said case, this 
Court has observed that the provisions of the 
Hindu Succession Act, 1956 are not retrospective 
in their operation arid in a case where succegsion 
had already opened and the estate in n 
had already vested in persons in accordance with 
the law which was in force bef S$ 
Succession Act, 1956 came oa 


succession cannot be ENO and the vesting 
which has taken nnot be divested. 


e Hindu 


ce, the said 


Following the sgl n laid down by this 


hand, the repugnancy of 


court, in the ca 


the provisio ofSection 6-A(d) of the Karnataka 
Act will Qe from the date on which the 
Central Amendment Act of 2005 came into force 
i. 9.2005 and further, the Central Act itself 
makes it clear in the proviso to Section 6(1) that 
nothing contained in the said sub-Section 6(1) 
shall affect or invalidate any disposition or 
alienation including any partition or 
testamentary disposition of property which have 


taken place before 20th December 2004. It thus 


becomes obvious that cases, which are covered by 
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the said proviso, however will not be affected by 
the change in the law brought about by the 
Central Amendment Act of 2005. 

But, as regards the pending proceedings are 
concerned, the law laid down by the Apex Court 
in the case of United Bank of India, Calcutta v. 
Abhijit Tea Co. Pvt. Ltd. and Ors. [2000] 7 SCC 
357, will have to be taken note of. In thẹęsaid 


decision, the Apex Court has observed this Tis 


well settled that it is the duty of a Aeee 
it is trying original proceedin aring an 
appeal, to take notice of the O in the law 


affecting pending actions cee effect to the 


same. If the law „stats that after its 


commencement, nag Drs be "disposed of or 


"no decree shal assed" or "no court shall 


exercise PANG jurisdiction". The Act applies 
even ta oO pean proceedings and has to be 
tak Á ial notice by the Civil Courts. 

F ORDERS 

(1) The provision of Section 6-A(d) of the 
Karnataka (Amendment) Act 1990 is repugnant 
to the Central Amendment Act of 2005 insofar as 
the position of a daughter married prior to coming 


into force of the Karnataka Amendment Act, 


1990, is concerned and as such, the Central 
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Amendment Act of 2005 which makes no such 
discrimination will prevail over the State Act. 

(2) To the extent the provision of Section 6-A(d) of 
the Karnataka Amendment Act 1990 is 
repugnant to the Central Amendment Act, 2005, 
the said provisions of Section 6-A(d) of the 
Karnataka Amendment Act 1990 is declared void 
and it shall cease to have any effect. 

(3) The Central Amendment Act of 200 

has been brought into force from 9.9. 


not have any effect insofar as a 


alienation including any, 
testamentary cmp (O erty which had 
taken place, before th > day of December, 


2004 

(4) In respect (dine proceedings i.e. 
suits /appe provisions of Section 6-A(d) of 
the Karn Atal a Amendment Act 1990, to the 
ext t 18 repugnant to the Central Amendment 
A 005, shall cease to have any effect and the 
said pending proceedings shall be governed by 
the Central Amendment Act of 2005 which has 
been brought into force from 9.9.2005. 


Bombay High Court in the case of Ms. Vaishali 
Satish Ganorkar & Anr vs Mr. Satish 
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Keshaorao Ganorkar & ... on 30 January, 2012 
- Bench: Justice R. S. Dalvi 

The subtitle of a section is required to be 
considered in the interpretation of the section and 
hence the devolution of the interest is condition 
precedent for any claim in coparcenary interest. 

Even de hors the subtitle the section is 
required to be interpreted to see whether a 
daughter of a coparcener would have an st 
in the coparcenery property by virtue of\her birth 
in her own right prior to the ent Act 
having been brought into It may be 
mentioned that prior to "OY ment Act (aside 
from the State Amendment” Act of 1995 which 
amended Section the HSA) indeed the 


daughter was coparcener; she had no 


interest by virtue of her birth in 


therefore 
suc Jery. This she got only "on and from" 
mencement of the amendment Act i.e, on 


and from 9 September 2005. The basis of the 


interest x parcenery property. She had, 


right is, therefore, the commencement of the 
amendment Act. The daughter acquiring an 
interest as a coparcener under the Section was 
given the interest which is denoted by the future 
participle "shall". What the section lays down is 


that the daughter of a coparcener shall by birth 
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become a coparcener. It involves no past 
participle. It involves only the future tense. 
Consequently, by the legislative amendment 
contained in the amended Section 6 the daughter 
shall be a coparcener as much as a son ina 
coparcenery property. This right as a coparcener 
would be by birth. This is the natural ingredient 
of a coparcenery interest since a coparcenery 
interest is acquired by virtue of birth and e 
moment of birth. This acquisition (not devolution) 
which until the amendment Act ight and 


entitlement only of a son i coparcenary 


property, was by the am t conferred also 
on the daughter by birth? The future tense 
QO 


denoted by the w, hall" shows that the 
daughters born d from 9 September 2005 
would get — entitlement and benefit, 
together e liabilities. It may be mentioned 
tha it the daughters born prior to the 
a ent were to become coparceners by birth 
the word "shall" would be absent and the section 
would show the past tense denoted by the words 
"was" or "had been". The future participle makes 
the prospectivity of the section clear. 

Similarly in sub clause (a) of the amended Section 
6 the word "become" shows what was 


contemplated to be in the future on and after the 
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date the amendment came into force. It is from 
that date that the daughter would "become" a 
coparcener, which she was not until then. If she 
was to be taken to be the coparcener since even 
prior to the coming into force of the Act the word 
"become" in sub clause A of Section 6 would have 
been instead "was". Reading the 


operative part of the section alongside the sub 


clause (a) shows that the daughter "shall e 


a coparcener by virtue of her S$ in a 


coparcenery property. This ense is 
consistent with the operativ W. "on and 
from". Hence on and fro tember 2005 a 
daughter shall become a” coparcener in a 
coparcenery proper irth. The words "was" 
or "had been" tye ld be inconsistent with the 
words "on, aafd “irom”. .............. The words "on 
and from" ‘arg indeed unique. They show the date 
fro hi the amendment would come into 
e JThe footnote of the section itself shows 
w.e.f 9 September 2005 hence on and w.e.f 9 
September 2005 a daughter shall become a 
coparcener in coparcenery property by virtue of 
her birth. That would be acquisition of interest in 
a coparcenery property though not devolution. 

Similarly in the latter part of the section 


after sub clause (c) the reference to a Hindu 
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Mitakshara coparcener which would be deemed 
to include the daughter is also in the future tense 
denoted by the words "shall be". Had the section 
being retrospective and was to be effective for all 
daughters born prior to the date the amendment 
was effected or prior to the succession having 
opened, the reference to the daughter as a 
copercener in a Hindu Mitakshara family would 
be shown to have been deemed "alwa e 
included" a reference to the daugħter of a 
COparcener. sess... The sectio ON 
a proviso. The proviso is to A of 
application of the section O ai cases, 
precisely the kind of mi Qa is made in the 
suit of the oo} selves. The section has 
a limited effect. is because for as many as 
about 50 er the HSA came into force in 


1956 vari indu families having coparcenery 


and@aljenations which had to be saved. Under the 


Ni have made various dispositions 


proviso any disposition including a testamentary 
disposition and any alienation including a 
partition made prior to 20 December 2004 
(presumably when the Act was tabled in 
Parliament and which was only about 9 months 
prior to the coming into force of the amendment 


Act) were saved from the effect of the section. 
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Hence for such disposition and alienation made 
prior to 20 December 2004 the daughter of the 
copercener would not be entitled to claim her 
interest in the coparcenery property. .............. A 
reading of Section as a whole would, therefore, 
show that either the devolution of legal rights 


would accrue by opening of a succession on or 


after 9 September 2005 in case of daughtersgborn 
before 9 September 2005 or by birth itse e 
of daughters born after 9 NS, upon 


them. Supreme Court in the ca eela Devi 
& Ors. Vs. Lal Chand & Anr. xO SCC 581 
followed thereafter in th of G. Sekar Vs. 
Geetha & Ors. (2009) 6.SCC°99. It was held that 
the date of the openi the succession was the 
relevant date ant uccession opened prior to 
the amen ct of 2005 the provisions of the 
amendm ct would have no application 
bec nents under the succession would vest 
u e successors from the date the succession 
opened. ........ If the Act was restrospective we do 
not see how daughters born only after 1956 
would be entitled to claim interest in a 
coparcenery property and not daughters before 
1956 also. As observed in that judgment (Division 
Bench of the Karnataka High Court in the case 
of Pushpalatha N. V. Vs. V. Padma AIR 2010 
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Karnataka 124) when a provision is substituted 
for an earlier provision by an amendment of the 
Act it would apply from the date of the 
unamended Act. That would be from 1956. 
Hence, if from 1956 the daughter would get her 
interest by birth by the very retrospectivity 
bestowed upon the section it would apply equally 
to daughters born even prior to 1956.«@This 
analogy is, however, academic si e 
amending Statute is made to come igto effect 
from a specified date i.e., 9 Sep Shoe and 
we are fortified in our view by Ga which 


seeks to expressly curtail chief envisaged. 


In the case of Q nder Singh Vs. State of 


Haryana AIR nN 62 the Supreme Court 


considered the ctivity of the J.J.Act, 2000. 
It noted t ppointed date of the Act being 
1 April was the date from which the 
pro iG or the Act would come into force. "the 
AAS is prospective in its operation". 

It can be seen that the Supreme Court 
considered the prospectivity by virtue of the fact 
that the legislature expressly specified the date 
from which the amended Act would come into 
force. It, therefore, held that the amended Act 
would come into force from that date and not from 


an earlier date. In para 11 of the Judgment the 
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Supreme Court observed that the purpose of such 
Act would have to be seen and the act cannot be 
extended beyond the purpose for which it is 
created, or beyond the language of the provision 


by which it is created. 


Hari Ram Vs. State of Rajasthan & Anr. 
2009(6) SCALE 698 the Supreme ourt 
explained the explanation to Section 20 o ?J. 
Act 2006 thus: "The Explanation ich was 
added in 2006, makes it very S in all 
pending cases, which would de not only 
trials but even subseque edings by way of 
revision or appeal, th 

of a juvenile woul 

Section 2, even e juvenile ceased to be a 
juvenile o ore 1st April, 2001, when the 


Juvenile ice 21 Act, 2000, came into force, 


an th€ Btovisions of the Act would apply as if the 


said’ provision had been in force for all purposes 
and for all material times when the alleged offence 
was committed. In fact, Section 20 enables the 
Court to consider and determine the juvenility of 
a person even after conviction by the regular 
Court and also empowers the Court, while 
maintaining the conviction, to set aside the 


sentence imposed and forward the case to the 
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Juvenile Justice Board concerned for passing 
sentence in accordance with the provisions of the 
Juvenile Justice Act, 2000." 

Such would be the express provision for a 
legislation to be held to be retrospective or 
retroactive in operation. In its absence, similar 
intent of the legislature must be at least latently 


apparent. That aspect is missing in the amended 


HSA. Experience such as the one in t e 
demonstrates the wisdom of the No in 
providing its ambit. ............. 


HSA mere protection is WF ted to the 
t 


daughters; they are NOD antive right to 
be treated as coparceners “upon devolution of 


amended 


ce 

interest to them an > otherwise by virtue of 
their birth. This p would effect vested rights, 
as in this , When alienations and dispositions 
have bee e. Hence retrospectivity such as to 
make the ‘Act applicable to all the daughters born 
e ior to the amendment cannot be granted 
when the legislation itself specifies the posterior 
date from which the Act would come into force 
unlike the anterior date in the Orissa Tenants 
Protection Act 1948. The law as it 
stands upon the admitted facts show no such 


rights. Hence the appellants’ appeal itself is 
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dismissed. The grant of ad-interim relief is 


refused. 


2005 AMENDMENT BRINGS GENDER 
EQUALITY 


It has been held in the case of Pravat Chandra 
Pattnaik & Ors. Vs. Sarat Chandra Pa & 
Anr. AIR 2008 Orissa 133 that ANa 


Section was enacted for ewe gender 


discrimination that pty eading to 
oppression and negation XY ndamental right 
of equality to women O to‘render social justice 


by giving them eq us in the Society. The 
Act came into fo AS 9th September 2005 and 
the statut r oO under Section 6 of Hindu 
Successi t, 1956 thereof created a new right. 
The rovisions are not expressly made 

spective by the legislature. The Act is clear 
and there is no ambiguity. Therefore, words 
cannot be interpolated. They do not bear more 
than one meaning. The Act is therefore, 
prospective. It creates a substantive right in 
favour of the daughter. The daughter gets a rights 
of a coparcener from the date when the amended 


Act came into force. Consequently, the contention 
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that only the daughters who were born after 
2005 would be treated as coparceners was not 
accepted. It specifically clarifies that the daughter 
gets a right as a coparcener from the year 2005 
whenever she may have been born. She can claim 
a partition of the property which was not 
partitioned earlier. However, the judgment 
specifies a rider. That is in view of the proviso to 
Section 6(1) of the Act. "But if the sa s 
effected earlier i.e., prior to 20th oe 2004 


the same should not be RAQ 


Qaan Reddy Vs. 


Miss. R. Kantha, d/o 
Union of India & R 2010 Karnataka 27 


"It follows, there at the provisions of the Act 


can be e e@ when the right to succession 
opens an t before. The petitioner's father is 
said teibe™alive and hence her right to succession 
aSefcg-parcener has not opened." In that case the 
Plaintiff/Petitioner applied for partition of the 
coparcenery property whilst her father was alive 
under Section 6 of the new Act of 2005 upon the 
premise that she, as a coparcener, was entitled to 
all the rights of coparcener including partition. 
Her father was alive at that time. It was held that 


Section 6 of the new Act of 2005 was the law 
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relating to intestate succession which regulates 
the succession of properties of all Hindus by its 
heading itself which speaks of "devolution" of 
interest. It was held that "Devolve" means to pass 
from a person dying to a person living. Hence, the 
right of a daughter to be treated like a son should 


be construed only with regard to the share that 
"devolves" on her when her right to succegsion 
opens having regard to the scope and snk oF 
Act itself. © 

Q 


In the case of Sheela Dewi . Vs. Lal Chand 
& Anr. (2006) 8 SCC 581 the Court considered 
the estate of one B m who died in the year 
1989. He was o e 5 sons of Tulsi Ram and 
one of the rs of the coparcenery property. 
He left,b two sons and three daughters. 
Ba had inherited 1/5th share of the 
preferty of his father and 1/20th share through 
another brother who had died intestate without 
issues. The succession between the two brothers 
and their descendants was in issue. The 
applicability of the Section 6 of the Hindu 
Succession Act of 1956 was under consideration. 


Though that is a different matter, observation in 


paragraph 21 of the judgment relates to the new 
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Act of 2005. It was inter alia observed that the 
succession was opened in 1989 and hence the 
provisions of the amendment Act 2005 would 
have no application. Thereupon Section 6(1) of 
the old Act of 1956 which related to succession 
on the death of a coparcener in the event the heirs 
were only male descendants came to be 


considered. 


WOMEN WHO DIED BEFORE 2005 AND 
BEFORE HER FATHERS DEAT THERE 
IS ONLY SON, SUCCES THROUGH 


SURVIVORSHIP `O 


Bombay High Cou rine case of Sadashiv 
Sakharam Pati s vs Chandrakant Gopal 
Desale & 6 September, 2011, Bench: 
Justice,R alvi 

née Sakharam had three children: two 
d ers, Narmadabai and Muktabai and one 
son, Sadashiv. The two daughters predeceased 
him. His son succeeded him. Muktabai died in 
1978. Narmadabia, the other daughter died in 
1987 prior to Sakharam who died on 4th October 
1995. Sadashiv, claiming to be the sole heir and 
successor of Sakharam, got the Revenue records 


altered showing a mutation entry dated 3rd 
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December 2002 reflecting his name. ............. The 
son of Muktabai filed the suit claiming the share 
of Muktabai in the properties of her father 
Sakharam. He claims that the properties of 
Sakharam are ancestral properties or properties 
purchased from the proceeds of the sale of 
ancestral properties. Sadashiv, who is the 
Defendant No.1 in the suit, claims tha& the 
properties were purchased by S 
alongwith Sadashiv himself and are,@therefore, 
his self acquired properties. The S are 
stated to have been bequeathe m under the 
registered Will dated 11t nee 1989. The 


that Sakharam oN queathable interest, the 


son of Muktabai claims ee e Will is bogus and 


S properties which he 
could not isposed off by Will. The other 
heirs Qf abai and Narmadabai similarly 
clai properties of their deceased mothers. 
LD Upon the case that they are ancestral 
properties, the heirs claim that Muktabai was a 
coparcener under Section 6 of the Hindu 
Succession Act 1956 as amended by the Hindu 
Succession (Amendment) Act 39 of 2005. It is 
claimed that Muktabai being a daughter of a 
coparcener viz: Sakharam became a coparcener 


by her birth in her own right as did Sadashiv. 
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Sadashiv claims that even if the 
properties are ancestral properties Muktabai or 
Narmadabai were not coparceners and cannot 
claim any interest therein. It is his contention 
that only on and from 9th September 2005 on 
which date the Amendment Act 39 of 2005 came 
into force that the daughter who was then living 
would become a coparcener. Muktabai as las 
Narmadabai died not only prior to the Ac 
come into force, but even prior to their 


succession of Sakharam opene 


1995 when he expired. On an 
estate had to be ‘mee n and from that 


date his coparcernary_interést in the ancestral 
property would dev survivorship. So far as 
his intestate su on is concerned, Sadashiv 
as also the n of Muktabai and Narmadabai 
would ta ir Shares from 1995. Neither of the 
childr Nimed her share. In fact, Sakharam 
d state leaving behind a registered Will. 
Seven years after his death the mutation entry 
came to be made. Sadashiv was shown as the 
owner of the suit lands. None challenged the 
ownership or the mutation entry within three 
years of the death of Sakharam and also within 
three years of the mutation entry having been 


made respectively. ....... Sadashiv entered into an 
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assignment for development of his properties with 
the other Defendants on 24th December 2004 
followed by a registered development agreement 
on 10th March 2005. The development 
commenced from 30th May 2005. A public notice 
dated 10th May 2006 was not objected by any 
party. The initial claim has been made only in the 


suit filed in 2010. 


In the case of Sugalabai Vs. Gundappa A. 

Maradi & Ors. ILR 2007 KA the first 

three words of the aforesaid Wan came to be 
ar 


considered and interpret agraph 24. It 
has been observed tha > Ohi "on and from" 
mean "immediat and after" -_ the 
commencement Act. It is observed that in 
other wor s‘s00n as the amending Act came 
into fere e daughter of the coparcener 
bec mgeNey birth, a coparcener in her own right 
he manner as the son. In that case the 
change in law came into effect during the 
pendency of the Appeals. It was held that the 
changed law applied to pending Appeals and 
consequently, the said Appeal. Hence the 
daughter in that case was held to be the 
coparcener. It was observed that there was 


nothing in the Act which showed that only those 
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born on and after the commencement of the Act 
would become coparceners. Hence it was held 
that even a daughter who was born prior to the 
amendment Act became a  coparcener 
immediately on and after the Amendment Act. 
This is the case where the daughters had 
already expired prior to the coming into force of 


the amendment Act and prior to any litigation, 


her son having filed the suit himself. is 
nothing in the Section which shows that it would 
apply to all females retrospecti Sains a 
daughter who had expired prio V coparcener 
himself, prior to any liti oye prior to the 
amendment Act itself. ‘lie a daughter was also 


to be included the oo would come 


to be includ he children and 
grandchil all deceased females would 
claim we) share in the estate of their 
gra ants and great grandparents through 
thes other. It would have to be seen whether 
the legislation is capable of such an absurd 
interpretation. The words "on" and 
"from" show and suggest that on a date prior to 
the Act coming into force the daughter (female) 
would not be included as a_ coparcener. 


Consequently, all daughters born to coparceners 


in a Hindu joint family living at the time the Act 
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came into force would become coparcener. 
Daughters (females) who had expired a day prior 
thereto, unfortunately, could not, because they 
would be covered by the law prior to the 
amendment. If such interpretation is not given 


the words "on" and "from" "the commencement of 
the Hindu Succession (Amendment) Act, 2005" 
would lose their significance all togetherand 


would be rendered otiose. .............. Thi ct 


is essentially decipherable from the 4groviso to 
Section 6(1) of the Act cited abo S 
has been specifically enacted t KoM a cu-toff 

E to claim her 


date for the daughter of ‘Oo 
right as a coparcener, including her right of 


partition which is r ed by any disposition or 
alienation madef/pftior to 20th December 2004. 
Hence wh thie Act came into force on 9th 
Septempb 4 partition could be claimed by a 
da r,vif the coparcenery property was not 
p ined about nine months prior thereto. This 
shows that the earlier dispositions and 
alienations could not be challenged so that whilst 
the daughter was not a coparcener and certain 
rights were created they would stand. This is to 
lend stability to facts and circumstances that may 
have prevailed in innumerable families having 


joint family properties prior to the creation of the 
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new right in favour of the daughter. ........ It 
would, therefore, have to be seen when in this 
case the daughters of Sakharam would become 
coperceners. Both the daughters had died prior to 
Sakharam and definitely prior to the Act coming 
into force. Consequently, on and from 9th 
September 2005 they were not living to be 
coparceners in their own right in the game 
manner as Sadashiv had. Had they been n 
9th September 2005 they would OQ the 


same right in their father's prey) 
is, therefore, that it is rightly “tp ed on behalf 


is son. It 


of the Defendants in WO at Sakharam's 
succession opened on 4th October 1995 on that 


date his daughters ai and/or Narmadabai 


were not coparc . His coparcenery property 


would dev. survivorship to his only son 
sadashiv COS 


co ren property as specified in the sub- 
she Psdin of Section 6 would take place only 


to the son........ The words in the sub-title 


devolution of interest in the 


"devolution of interest" also therefore, show that 
for an interest to devolve upon a person that 
person must be alive. No devolution of interest in 
coparcenery property can take place upon a 
deceased coparcener. On the date of the death of 


Sakharam his daughters were not even 
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coparceners; they were not even alive. No 
devolution of interest upon them could take 

We are not concerned with the 
interpretation of the old Section 6 which was the 
issue in the case of Sheela Devi (supra). We are 
concerned with only the aspect of the applicability 
of the amendment Act on the date the succession 


opened. Since it was held that the new Act would 


not apply when succession opened prio e 
date on which it came into force - in N case in 
1989 - the Court considered O 6 of the 


GALliGr AGL, ‘nib nccnauucaneoncausesee the Plaintiff 
had shown a legal right in F. of Sakharam 
he cannot proceed wi V suit and derail 
various transfers ef earlier. The filing of the 
suit decades a akharam died, mutation 
entries ca o ke made and also five years after 
the amen t itself came into force would even 


oth Nec barred by the law of limitation. ........ 


PUSPHALATHA CASE BEFORE HIGH COURT 


Division Bench of the Karnataka High Court in 
the case of Pushpalatha N. V. Vs. V. Padma 
AIR 2010 Karnataka 124 which has held that 
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the section is retrospective and that all the 
daughters no matter when they were born and no 
matter when the succession opened were entitled 
to equal share along with the sons of the 
coparcener. The Court considered the law before 
the amendment, the mischief and the difficulty 
that the law did not provide for and the remedy 
therefor. In paragraph 15 of the judgment, the 


Court held that the construction "whic d 
suppress the mischief and advance yo” 


and "which would suppress a. ©) ions and 
evasions for continuance of th ief' were to 


be upheld so that they “ie force and life 


makers of the Act" The observation in 


to cure the remedy, OY. to true intent of the 
paragraph 52 judgment in the case of 
Pushpalat a) relates to when the daughter 
would get right under the amended Section 6 
of theeActshows that it was by birth "leaving no 
séefe For interpretation". The further observation 
in paragraph 53 of the judgment is that such a 
right is given to a daughter born after 1956. 

In paragraph 44 of the judgment the Court 
considered the settled rules of interpretation of 


the Statutes embedded in various judgments of 


the Supreme Court thus: 
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(a) statutory provisions of substantive rights are 
ordinarily prospective. 

(b) retrospective operation must be given only 
when it is made expressly or by necessary 
implication. 

(c) the intention of the legislature has to be 
gathered from the plain words giving them a plain 
grammatical meaning. (d) if the legislatiom has 
two meanings, the meaning which preshe 
benefits should be adopted. 

(e) interpretation giving rise 

inconsistency should be disca 

(See Mahadfolal Kanodi © Administrator 
General of West BengaLAIR £960 SC 936) 

(a) It may be ment that Section 6 creates 


substantive rig favour of a daughter as a 


coparcener; ould, therefore, be ordinarily 
a 


(b) n are no express words showing 
r spective operation in the Statute and in fact 
the express words are "on and from" denoting 
prospectivity. 

(c) the plain normal grammatical meaning of the 
words "shall become" and "shall be deemed" 
shows the future tense and the total absence of 


any past participle. The words must be given the 
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grammatical meaning as per the grammatical 
tense. 

(d) The section is incapable of two meanings; it 
cannot mention that all the daughters born before 
the amendment would be included and that only 


daughters born after the amendment would be 


included. Since two meanings are not 

contemplated, it would rule out interpretations 

which are required in legislations oe 

capable of two meanings. 

(e) The absurdity of making NY chters 

born before or after the ter ment of the 
a 


amendment Act meen mendment Act 
would not only be. diréctly against and 


diametrically differe the express provision 
of making the i applicable to daughters 
who shall cOparceners by birth only on and 
after the endment, but would make the 
ap jodbtiey of the Act so all-perversive that the 
ketene who are Hindus and have any 
HUF property of the family would’ be 
encompassed setting at naught’ various 


transactions entered in to by coparcerners 


creating vested rights as in this case. 


HINDU WOMEN RIGHT TO PROPERTY AS CO- 
PARCENER 
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JUSTICE ANIL R. DAVE & JUSTICE ADARSH 
KUMAR GOEL in the case of PRAKASH & ORS. 
VS PHULAVATI & ORS. MANU/SC/1241/2015 
: (2016) 2 SCC 36 held as follows:- 

The text of the amendment itself clearly 
provides that the right conferred on a ‘daughter 
of a coparcener’ is ‘on and from the 
commencement of Hindu Su n 
(Amendment) Act, 2005’. Section 6(3} talks of 
death after the amendment for 4 icability. 
In view of plain language o atute, there 
is no scope for a different 4 tation than the 
one suggested by the &. e amendment. An 


tive provision is always 


amendment of a s 
prospective cng ies expressly or by 
necessary Aent it is retrospective. 

In Syren case, there is neither any 


expre Nas for giving retrospective effect 


t amended provision nor necessary 
intendment to that effect. Requirement of 
partition being registered can have no 
application to statutory notional partition on 
opening of succession as per unamended 
provision, having regard to nature of such 


partition which is by operation of law. 
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The proviso keeping dispositions or 
alienations or partitions prior to 20th December, 
2004 unaffected can also not lead to the 
inference that the daughter could be a 
coparcener prior to the commencement of the 
Act. The proviso only means that the 
transactions not covered thereby will not affect 
the extent of coparcenary property whic ay 
be available when the main provi is 


applicable. Similarly, Explanation hasto be read 


harmoniously with the substanti ision of 
Section 6(5) by being limited (2 ansaction of 
partition effected “er ecember, 2004. 


Notional partition, by_its Very nature, is not 
covered either un (Moviso or under sub- 
section 5 or u the Explanation. 

In this ba ownd, we find that the proviso to 
Section, 6 d sub- section (5) of Section 6 
clearly ifttend to exclude the transactions 
refefrod to therein which may have taken place 
prior to 20th December, 2004 on which date the 
Bill was introduced. Explanation cannot permit 
reopening of partitions which were valid when 
effected. Object of giving finality to transactions 
prior to 20th December, 2004 is not to make the 


main provision retrospective in any manner. 
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In no case statutory notional partition 
even after 20th December, 2004 could be 
covered by the Explanation or the proviso in 
question. 

Accordingly, we hold that the rights 
under the amendment are applicable to living 
daughters of living coparceners as on 9th 
September, 2005 irrespective of when ¢guch 
daughters are born. Disposition ora n 
including partitions which may h taken 
place before 20th December, vy 
applicable prior to the said oe 


unaffected. Any "NO of partition 
effected thereafter ill be governed by the 


per law 


will remain 


Explanation. 0 


In S. Sai Reddyycase ((1991) 3 SCC 647), the 
question Tor consideration was whether even 
afte D iininary decree is passed determining 
t res in partition, such shares could be 
varied on account of intervening events at the 
time of passing of the final decree. In the said 
case, partition suit was filed by a son against his 
father in which a preliminary decree was 
passed determining share of the parties. Before 
final decree could be passed, there was an 


amendment in the Hindu Succession Act (vide 
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A.P. Amendment Act, 1986) allowing share to 
the unmarried daughters. Accordingly, the 
unmarried daughters applied to the court for 
their shares which plea was upheld. The said 
judgment does not deal with the issue involved 
in the present matter. It was nota case where 
the coparcener whose daughter claimed right 
was not alive on the date of the commencement 
of the Act nor a case where shares of th s 


stood already crystalised by operatioĥ of law to 
S 


which the amending law "NO 
Same is the position in Prema a 


((2011) 6 SCC 462 & (201 C 788). 


nduri cases 


In Narayan Rao one Ghes 2 SCC 321), it was 
observed that e 


er notional partition, the 
joint famil ues. The proposition laid down 
in this j ent is also not helpful in deciding 
the N 

A ment itself shows that the right 


n involved herein. The text of the 


conferred by the Amendment is on a ‘daughter 
of a coparcener’ who is member of a coparcenary 
and alive on commencement of the Act. 

We are unable to find any reason to hold that 
birth of the daughter after the amendment was 
a necessary condition for its applicability. All that 


is required is that daughter should be alive and 
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her father should also be alive on the date of the 


amendment. 


Mangammal and Ors. vs. T.B. Raju and Ors.: 
MANU/SC/0440/2018 

Court in Prakash and Ors. v. Phulavati and 
Ors., MANU/SC/ 1241/2015 : (2016) 2 SCC 36, 


Court while dealing with the identical matteqheld 


at Para 23 as under: 23. Accordingly, d 
that the rights under the =“ are 


applicable to living mex) living 
coparceners as on 9th tember, 2005 


irrespective of when cng are born 


Court in Danammardiman Surpur and Anr. 
v. Amar and MANU/SC/0064/2018 : 
2018 (1) 7 dealt, inter-alia, with the 
dispute, ughter's right in the ancestral 
property. fn the above case, father of the daughter 
dieď iğ 2001, yet court permitted the daughter to 
claim the right in ancestral property in view of the 
amendment in 2005. On a perusal of the 
judgment and after having regard to the peculiar 
facts of the Danamma (supra), it is evident that 
the Division Bench of this Court primarily did not 
deal with the issue of death of the father rather it 


was mainly related to the question of law whether 
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daughter who born prior to 2005 amendment 
would be entitled to claim a share in ancestral 
property or not? In such circumstances, in our 
view, Prakash and Ors. (supra), would still hold 
precedent on the issue of death of coparcener for 
the purpose of right of daughter in ancestral 
property. Shortly put, only living daughters of 
living coparceners would be entitled to claim a 
share in the ancestral property. 

Hence, without touching any other aspect in the 
present case, we are of the, wi hat the 
Appellants were not the coparc in the Hindu 
Joint Family Property 4 Oy of the 1989 
amendment, hence, th OQ; been entitled to 
claim partition an Ora possession at the 


very first instan the most, they could claim 


maintena marriage expenses if situation 
warrante 


I it Chauhan v. Surinder Singh and 
others, MANU/SC/0692/2013 : AIR 2013 SC 
3525 in para 11, it has been held as under: "11. 
We have bestowed our consideration to the rival 
submission and we find substance in the 
submission of Mr. Rao. In our opinion 
coparcenary property means the property which 


consists of ancestral property and a coparcener 
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would mean a person who shares equally with 
others in inheritance in the estate of common 
ancestor. Coparcenary is a narrower body than 
the Joint Hindu family and _ before 
commencement of Hindu Succession 
(Amendment) Act, 2005, only male members of 
the family used to acquire by birth an interest in 


the coparcenary property. A coparcene o 


definite share in the coparcenary AS but he 


has an undivided interest in it.a e has to 
bear in mind that it enlarg Orin. and 
diminishes by births in t yr is not static. 
We are further of the ‘sO that so long, on 
partition an ancest operty remains in the 
hand of a single n, it has to be treated as a 
separate p and such a person shall be 
entitled tg dispose of the coparcenary property 
treati NO be his separate property but if a son 
i equently born, the alienation made before 
the birth cannot be questioned. But, the moment 
a son is born, the property becomes a 
coparcenary property and the son would acquire 


interest in that and become a coparcener 


1 Applying this ratio after 2005 amendment son also 
includes daughter. 
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WOMENS RIGHT TO PROPERTY OF HER 
HUSBAND 


The Hon'ble Mr.Justice R.S.Ramanathan of 
Madras High Court, in the case of K.Karai 
Gowder (Died) vs G.Siddan, Decided on 13 
November, 2013 Summarized the legal principles 


on the subject as follows:- 

i) The right of maintenance of S is a 
preexisting right against O usband, 
irrespective of the fact, whet husband is 


possessed of any separat ty, or ancestral 


property and it can be A, nforted even against the 


husband's mans 

ii) When the a as been given to wife under 
an instru ieu of her maintenance, it is in 
recognifi Ay pre-existing right and when the 
wife wd is in possession of the property, on 
pe of coming into force of the Hindu 
Succession Act, 1956, the limited interest, stated 
in that instrument, would enlarge into absolute 
estate. 

iii)When the wife is in possession of the property, 
not pursuant to any legal right, or, in recognition 


of her preexisting right, that interest will not be 


enlarged into absolute estate. 
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WOMENS RIGHT TO MAINTENANCE 


On detailed analysis of the authorities and the 
Shastric Hindu Law on the subject in the case of 
V. Tulasamma and Ors. vs. Sesha Reddy 
(Dead) by Lrs.: 1977 (3) SCR 261 - 
MANU/SC/0380/1977 the follewing 
propositions laid with respect to the i e 
and characteristics of a Hindu womariis right to 
maintenance: 


(1) that a Hindu woman's righ intenance is 


a personal obligation so the husband is 
concerned. and it is his ae o maintain her even 


if he has no propert e husband has property 
then the right e widow to maintenance 
becomes a le charge on his property and 
any pegs o succeeds to the property carries 
with i Nezal obligation to maintain the widow; 
( gh the widow's right to maintenance is not 
a right to property but it is undoubtedly a pre- 
existing right in property, i. e. itis ajus and rem 
not jus in rem and it can be enforced by the widow 
who can get a charge created for her maintenance 
on the property either by an agreement or by 


obtaining a decree from the civil court: 
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(3) that the right of maintenance is a matter of 
moment and is of such importance that even if 
the joint property is sold and the purchaser has 
notice of the widow's right to maintenance, the 
purchaser is legally bound to provide for her 
maintenance: 

(4) that the right to maintenance is undoubtedly 


a pre-existing right which existed in the Hindu 


Law long before the passing of the Act o or 


the Act of 1946. and is, therefore, a aye 


right: 

(5) that the right to maintena ws from the 
social and temporal relats p between the 
husband and the wife by virtue of which the wife 
becomes a sort of c r in the property of her 


husband, thou r co ownership is of a 


subordina aene: and 
(6) that w a Hindu widow is in possession of 


the nép ty of her husband, she is entitled to 
rétain}the possession in lieu of her maintenance 
unless the person who succeeds to property or 
purchases the same is in a position to make due 
arrangements for her maintenance. 

It is true that a widow's claim for 
maintenance does not ripen into a full-fledged 
right to property, but nevertheless it is 


undoubtedly right which in certain cases can 
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amount to a right to property where it is charged. 
It cannot be said that where a property is given to 
a widow in lieu of maintenance, it is given to her 
for the first time and not in lieu of a preexisting 
right. The claim to maintenance, as also the right 
to claim property in order to maintain herself, is 
an inherent right conferred by the Hindu Law 
and, therefore, any property given to her in lieu of 
maintenance is merely in recognition of t m 
or right which the widow possessed fi before. 
It cannot be said that such i S, been 
conferred on her for the first ti NO. of the 


document concerned an the existence of 


the document the ar, had*no vestige of a claim 


or right at all. On s established that the 
instrument mer, cognized the pre-existing 
right, the ould acquire absolute interest. 
Secondly, xplanation to Section 14(1) merely 
me ties he various modes by which a widow 
camagquire a property and the property given in 
lieu of maintenance is one of the modes 
mentioned in the Explanation. Sub-section (2) is 
merely a proviso to Section 14(1) and it cannot be 
interpreted in such a manner as to destroy the 
very concept of the right conferred on a Hindu 
woman Under Section 14(1) Sub-section (2) is 


limited only to those cases where by virtue of a 
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certain grant or disposition a right is conferred on 
the widow for the first time and the said right is 
restricted by certain conditions. In other words, 
even if by a grant or disposition a property is 
conferred on a Hindu male under certain 
conditions, the same are binding on the male. The 
effect of Sub-section (2) is merely to equate male 


and female in respect of grant conferri a 


restricted estate. 
Summarising the conclusions VS which 


Fazal Ali, J., reached Te haustive 
consideration of the texts OF authorities 
d them thus: 


mentioned by him, he "O 
(1) The Hindu female's right fò maintenance is not 


an empty formalit n illusory claim being 
conceded as a vagy grace and generosity, but 
is a tangibl@yri against property which flows 
from the iritual relationship between the 
hus d“and the wife and is recognised and 
eny d by pure Shastric Hindu Law and has 
been strongly stressed even by the earlier Hindu 
jurists starting from Yajnavalkya to Manu. Such 
a right may not be a right to property but itis a 
right against property and the husband has a 
personal obligation to maintain his wife and if he 


or the family has property, the female has the 


legal right to be maintained therefrom. If a charge 
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is created for the maintenance of-a female, the 
said right becomes a legally enforceable one. At 
any rate, even without a charge the claim for 
maintenance is doubtless a pre-existing right so 
that any transfer declaring or recognising such a 
right does not confer any new title but merely 
endorses or confirms the pre-existing right. 


(2) Section 14(1) and the Explanation thereto 


have been couched in the widest possib s 
and must be liberally construed yo of 


females so as to advance the O he 1956 
Act and promote the aes. ends sought 
d legislation. 


to be achieved by this O 
(3) Sub-section (2) of Sectio 14 is in the nature 


of a proviso and h ield of its own without 
interfering with Se. of Section 14(1) 
materially.. Wife ‘proviso should not be construed 
as to destroy the effect of the main 
Nor the protection granted by Section 
r in a way so as to become totally 
inconsistent with the main provision. 
(4) Sub-section (2) of Section 14 supplies to 
instruments, decrees, awards, gifts, etc., which 
create independent and new titles in favour of 
females for the first time and has no application 
where the instrument concerned merely seeks to 


confirm, endorse, declare or recognise pre- 
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existing rights. In such cases a restricted estate 
in favour of a female is legally permissible and 
Section 14(1) will not operate in this sphere. 
Where, however, an instrument merely declares 
or recognises a pre-existing right, such as a claim 
to maintenance or partition or-share to which the 
female is entitled, the Sub-section has absolutely 
no application and the female's limited interest 
would automatically be enlarged into an 

one by force of Section 14(1) and the 

placed, if any, under the docum 

be ignored. Thus where a pro 


transferred to a female ineli maintenance or 


a share at partition, G instrument is taken out 


of the ambit of Sub- ion (2) and would be 
governed by Sect (1) despite any restrictions 
placed on INGdvers of the transferee. 

(5) The or express terms like "property 
ac ingg a female Hindu at a partition", "or in 


li&offmaintenance" "or arrears of maintenance", 
etc., in the Explanation to Section 14(1) clearly 
makes Sub-section (2) inapplicable to these 
categories which have been expressly excepted 
from the operation of Sub-section (2). 

(6) The words "possessed by" used by the 
Legislature in Section 14(1) are of the widest 


possible amplitude and include the state of 
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owning a property even though the owner is not 
in actual or physical possession of the same. 
Thus, where a widow gets a share in the 
property under a preliminary decree before or at 
the time when the 1956 Act had been passed but 
had not been given actual possession under a 
final decree, the property would be deemed to be 


possessed by her and by force of Section 14(4) she 


would get absolute interest in the property™Ttis 
equally well settled that the me; of the 
widow, however, must be vee’) 

1 


claim, right or title, because Oy 


contemplate the posse of any rank 
trespasser without any zight‘or title. 


stige ofa 


on does not 


g 
(7) That the word lactea estate" used in 
Section 14(2) arg Mader than limited interest as 
indicated it\SeCtion 14(1) and they include not 
only limit d} erest, but also any other kind of 
limi al Nhat may be placed on the transferee. 


BEFORE NOTIONAL PARTITION ALL THE 
CONSEQUENCES WHICH FLOW FROM A REAL 
PARTITION HAVE TO BE LOGICALLY WORKED 
OUT 

M. Arumugam vs. Ammaniammal and Ors.: 
MANU/SC/0015/2020 - When we read Section 


6 of the Succession Act the opening portion 
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indicates that on the death of a male Hindu, his 
interest in the coparcenary property shall devolve 
by survivorship upon the surviving members of 
the coparcenary and not in accordance with the 
Act. That would mean that only the brothers 
would get the property. However, the Proviso 
makes it clear that if the deceased leaves behind 
a female heir specified in Class-I of the Schedule, 
the interest of the deceased in the cop 


property shall devolve either by PEO or 
S 


by intestate succession under t sion Act 


and not by survivorship. The g portion of 


Section 6, as it stood at NO ant time, clearly 
indicates that if male ss dants were the only 


survivors then they automatically have the 


rights or PENA the coparcenary property. 
Females h D the coparcenary property 
at met 

wome N the proviso clearly stated that if there 


was to protect the rights of the 


i a I female heir, the interest of the 
deceased would devolve as per the provisions of 
the Act and not by survivorship. The first 
Explanation to Section 6 makes it absolutely clear 
that the interest of the Hindu coparcener shall be 
deemed to be his share in the property which 
would have been allotted to him if partition had 


taken place immediately before his death. In the 
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present case, if partition had taken place 
immediately before the death of Moola Gounder 
then he and Defendant Nos. 1 and 2 would have 
been entitled to 1/3 share each in the property. 
Nothing would have gone to the female heirs as 
per the law as it stood at that time. However, 
since partition had not actually taken place, and 
there were Class-I female heirs, 1/3 shake of 
Moola Gounder was to devolve on the Clas§- al 


heirs in accordance with a of the 


Succession Act. Ne) 


In Gurupad Khandapp um v. Hirabai 
Khandappa Magdum and Ors. 
MANU/SC/0407/1 (1978) 3 SCC 383, the 
main issue was hat share a Hindu widow 
would get Nore of Sections 6 and 8 of the 
successiog . Court held that the partition 
whichewaS a deemed partition cannot be limited 


t e/time immediately prior to the death of the 


deceased coparcenary but "all the consequences 


which flow from a real partition have to be 


logically worked out, which means that the share 
of the heirs must be ascertained on the basis that 
they had separated from one another and had 
received a share in the partition which had taken 


place during the life time of the deceased." 
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In Commissioner of Wealth Tax, Kanpur and 
Ors. v. Chander Sen and Ors. 
MANU/SC/0265/1986 : (1986) 3 SCC 567, the 
dispute related to a joint family business between 
a father and son. This business was divided and 
thereafter, carried by a partnership firm of which 
both were partners. The father died leaving 
behind his son, two grandsons and it 
balance in the account of the firm. The®ssue that 

S in the 


arose was whether the credit 


account left behind by the F d was to be 
O 


treated as joint family p 


was to be distributed A ass-I legal heirs in 


r the property 
accordance with Segoti of the Succession Act. 
This Court held A revossion Act supersedes 
all Mitaksh&y aw. The relevant portion of the 
judgmentf(reads as follows: 22. ... It would be 
diffi Denold today the property which devolved 
o Hindu Under Section 8 of the Hindu 
Succession Act would be HUF in his hand vis-a- 
vis his own son; that would amount to creating 
two classes among the heirs mentioned in class I, 
the male heirs in whose hands it will be joint 
Hindu family property and vis-a-vis son and 
female heirs with respect to whom no such 


concept could be applied or contemplated. It may 
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be mentioned that heirs in class I of Schedule 
Under Section 8 of the Act included widow, 


mother, daughter of predeceased son etc. 


In Appropriate Authority (IT Deptt.) and Ors. 
v. M. Arifulla and Ors. (2002) 10 SCC 342 the 
issue which arose was whether the property 
inherited in terms of Sections 6 and 8 the 
Succession Act was to be treated as the y 
of co-owners or as joint family property. The 
Court held as follows: 3. ... Thi >... held 
in CWT v. Chander Sen that a rty devolving 
Under Section 8 of the ~O ccession Act, is 
e 


the individual property rson who inherits 
the same and not t Orne HUF. 


M. Arum s. Ammaniammal and Ors.: 
MANU/S 5/2020 - Applying the principles 
laid_d in the aforesaid cases, it is apparent 
t ter the death of Moola Goundar, his 
interest in the coparcenary property would 
devolve as per the provisions of Section 8 since he 
left behind a number of female Class-I heirs. 

15. There is another reason to take this 
view. Section 30 of the Succession Act clearly lays 
down that any Hindu can dispose of his share of 


the property by Will or by any other testamentary 
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disposition which is capable of being so disposed 
of by him. The explanation to Section 30 clearly 
provides that the interest of a male Hindu in 
Mitakshara coparcenary shall be deemed to be 
property capable of being disposed of by him 
within the meaning of Section 30. This means 
that the law makers intended that for all intents 
and purposes the interest of a male Hin in 
Mitakshara coparcenary was to be virt e 
his self-acquired property. Furthermoré, when we 
conjointly read Section 30 with O 9, which 


eirs succeed 


provides that when two or 1 
together to the property ND state, they shall 
p 


take the property per capita and as tenants in 
common and not int tenants. This also 


clearly te the property was not to be 
treated as d@\yoint family property though it may 
be held j by the legal heirs as tenants in 
co ill the property is divided, apportioned 
O with in a family settlement. 

16. Even assuming that the property was a 
joint family property then also we cannot accept 
the submission that the Karta i.e., Defendant No. 
1 was the natural guardian of the minor Plaintiff. 
The Karta is the manager of the Hindu Undivided 


Family and acts on behalf of the entire family. 


True it is that Section 6 of the Act is not 
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applicable in respect of undivided interest of a 
minor in the joint family property but here we are 
dealing with a situation where all the family 
members decided to dissolve the Hindu 
Undivided Family assuming there was one in 


existence. 


HINDU WIDOWS RIGHT TO GET SHA 
HINDU JOINT FAMILY 

Ram Nath Sao since deceased thr. 

Ors. vs. Goberdhan Sao sinc 

L.Rs. and Ors. : MANU/ 

Fuchan Mahto died in th 40. At the time 
of his death, the Hi N Rights to 
Property Act, 1937 after referred to as "the 
1937 Act") was O e. Section 3(2) of the 1937 


Act whic NA evant for the present case 
provided llows: 3(2) When a Hindu governed 


by ni hool of Hindu law other than the 


aga school or by customary law dies 
having at the time of his death an interest in a 
Hindu joint family property, his widow shall, 
subject to the provisions of Sub-section (3), have 
in the property the same interest as he himself 
had. ........ Under Section 3(2) of the 1937 Act, on 
the death of Fuchan Mahto his widow/wife 


Puniya Devi became entitled to a share in the 
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joint family property. However, the share of 
Puniya Devi would remain undetermined till such 
time when there is a partition in the family. This 
is what has been held by this Court in Potti 
Lakshmi Perumallu v. Potti Krishna Venamma 
MANU/SC/0308/1964 : (1965) 1 SCR 26. The 
relevant paragraph in the said judgment to the 
above effect is extracted below: According tę the 
theory underlying the Hindu law the wi a 
deceased Hindu is his surviving %alf and, 
therefore, as long as she is aliy must be 
deemed to continue to exist i Nn This 
surviving half had under du law texts no 
right to claim a partition ofthe property of the 
family to which he and belonged. But the 
Act of 1937 hase erred that right upon her. 
When the s that she will have the same 


right ag usband had it clearly means that 


she ul@ be entitled to be allotted the same 
shefe Aas her husband would have been entitled 
to had he lived on the date on which she claimed 
partition. 

On the date of death of Fuchan Mahto, his 
son Mithu Sao did not have any male issue. 
However, the joint family in question can be 
understood to have continued with Mithu Sao as 


the 'Karta' and the property continued to belong 
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to the joint family. The above view would find 
support from the decision of this Court in Gowli 
Buddanna v. Commissioner of Income Tax, 
Mysore, Bangalore MANU/SC/0110/1966 

(1966) 3 SCR 224, relevant portion of which is 
extracted below: Property of a joint family 
therefore does not cease to belong to the family 
merely because the family is represented@by a 


single coparcener who possesses rights n 


owner of property may possess. In the case in 
hand the property which yiel y 
originally belonged to a Hind V 
On the death of Budd ae 


included a widow and T Dn in the family 


income 
ided family. 
e family which 
was represented b danna alone but the 
property still pres to belong to that 
undivided 1 D income received therefrom 
was asi income of the Hindu undivided 
The position, therefore, prior to the 

into force of the Hindu Succession Act, 
1956 was that the joint family continued on the 
death of Fuchan Mahto with Mithu Sao as the 
sole coparcener and the joint family properties 
continued to belong to the family and furthermore 


Puniya Devi continued to have a share in the 


property. 
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TRANSFERS EFFECTED BEFORE 20-12-2004 
CANNOT BE INVALIDATED 

Saraswathi Gopinath vs. Uma Ram 
MANU/KA /1807/2012 (DB) - Reading of 
Section 6 provides for parity of right in the co- 
parcener property among the male and female 
members of the Hindu joint family. The daughter 
of the co-parcener becomes a co-parcener by 
birth in her own-rights and liabilities in t e 
manner as the son. However, Section 


not affect or invalidate any 


alienation or partition 

disposition, which has NO ace before 20th 

December 2004. nh. ge employed in the 
ous 


provision is una and clear. The 
intention was \. the earlier disposition, 
alienation neluding any partition or 
testamen isposition of the property, which 
has take place before 20th December 2004. In 
t ant case, admittedly as per the settlement 
deed dated 13-4-1970, the property has been 
settled in favour of the sole co-parcener. Section 
6 of the Hindu Succession Act protected the 
alienation or testamentary disposition made prior 
to 20th December 2004 even if we hold that the 
suit schedule properties are the joint family 


properties. The Hon'ble Supreme Court in a 
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judgment reported in MANU/SC/1216/2011 

2011(6) KLJ 307 (SC) GANDURI 
KOTESHWARAMMA AND ANOTHER v/s 
CHAKIRI YANADI AND ANOTHER clearly held 
that Section 6(1) will not invalidate dispossession 
or alienate including any partition or 
testamentary disposition taken place before 20th 
December 2004. The Division Bench of this gourt 
in a judgment reported in MANU/KA/01 O 
: ILR 2010 KAR 1484 cited supra has clearly held 
that Section 6(1) will not affe Severn 
made prior to 20th December O ina 
judgment reported in /0581/2009 : 
AIR 2009 SC 2649 inthe tase of SEKAR v/s 
GEETHA AND OT the Apex Court clearly 
held that "Neith 1956 Act nor the 2005 Act 


seeks to Ne vesting of a right where 
successiog Dp already been taken place. The 
ope ain of the said statute is no doubt 
Mv in nature." In view of the declaration 
of law by the Hon'ble Supreme Court and also this 


Court, the plaintiffs are not entitled for any share 


in the suit schedule property. 
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CHAPTER-14 
LIMITATION AND ESTOPEL 


WHEN PLAINTIFF WAS EXCLUDED FROM THE 
FAMILY PROPERTIES AND CONSEQUENTLY 
THE EXCLUSION IS RIGHTLY HELD TO BE 
PROVED - SUIT IS BARRED 


THE HON'BLE MR.JUSTICE N 
SHANTANAGOUDAR of HIGH CQURT OF 
KARNATAKA in the case of Smt. ni vs Sri 
Subbraya Decided on 6 Nov , 2012 On 
the basis of such admissi Or, to the effect 
that the plaintiff wen © with her mother 


deserting the defe about more than 30 
years prior to NO g of the suit and that the 
e 


plaintiff w Ve d from the joint family about 
30 years Ò o the filing of this suit, the Courts 
bel ga rightly held that the suit is barred by 


limitation under Article 110 of the Limitation Act, 


under which, suit for partition shall be filed 


within 12 years from the date of exclusion. In the 


matter on hand, admittedly the plaintiff went 
along with her mother voluntarily when she was 
aged about six years and since then she is 
residing separately from the defendant. Moreover, 


the plaintiff has issued notice to the defendant 
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through one Ramesh claiming partition and such 
request of the plaintiff was refused by the 
defendant. Inspite of the same, no suit is filed by 
the plaintiff for partition. Thus it is clear that the 
plaintiff was excluded from the family properties 
and consequently the exclusion is rightly held to 
be proved by the courts below. From the above, it 
is clear that the Courts below are justified in 


dismissing the suit as barred by limitati 


In case of Radhoba Baloba Va Wiers v. 
Aburao Bhagwantra XO Shirole 
MANU/PR/0049/1929 : 9 PC 231; the 
Privy Council has obseryed aS under: "There is no 
definition of the "exclusion" in the 


Limitation Act a question whether a person 
upon the 
toe céd is an essential element. It is necessary, 
GOR. for the Court to be satisfied that there 


was an intention on the part of those in control 


of the particular case. An intention 


has been g from joint family, must depend 


and possession of the joint family property to 
exclude the person and that exclusion was to his 


knowledge." 


In the case of Shri Veerayya Mahantayya 
Koppad & Ors. v. Smt. Geetha W/o. Gangadha 
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Hiremath & Ors., reported in 
MANU/KA/2245/2007 : ILR 2008 KAR 1773; 
"when there is no foundation laid to prove the 
factum of exclusion, the limitation under Art. 110 
will not start unless it is shown that a person was 
excluded from a joint family property to enforce 
his rights to share therein. ............... Has also 
referred to the decision of the Apex Court incase 
of Sadasivan v. K. Doraiswamy, rep n 
MANU/SC/0445/1996 : AIR 1996 @SC 1724 
dealing with the question of excluşi V 
by a coparcener under Arts. AO) 65 of the 
Limitation Act, has O., exclusion 
possession of a or Ws not amount to 


ssession 


inst other cosharers 


adverse possess 
unless such po n is exercised by ousting 


the other a " 


v. ul Lal Rudra Partab Narain Singh and 


< 
In aC of (Thakur) Nirman Singh and others 


others, reported in MANU/PR/0071/1926 : AIR 
1926 PC 100; "it is an error to suppose that the 
proceedings for the mutation of names are 
judicial proceedings in which the title to and the 
proprietary rights in immovable property are 
determined. They are nothing of the kind, as has 


been pointed out times innumerable by the 
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Judicial Committee. They are much more in the 
nature of fiscal inquiries instituted in the interest 
of the State for the purpose of ascertaining which 
of the several claimants for the occupation of 
certain denominations of immovable property 
may be put into occupation of it with greater 
confidence that the revenue for it will be paid. 

It was also observed therein that orders in 
mutation proceedings are not evidence e 
successful applicant was in possessiôņ as sole 
legal owner in a proprietary. S to the 
exclusion, for example, of all i of the other 
members of the 2 -owners or for 


maintenance or otherwise, aS revenue authorities 
have no nig 
validity of such im". 


D 


pronounce upon the 


+ 
IT onvy IN THE EVENT OF OUSTER OF A 
S R FROM THE JOINT FAMILY 
PROPERTIES, THE LIMITATION STARTS 
RUNNING 


THE HON'BLE MR. JUSTICE N. KUMAR AND 
THE HON'BLE MR. JUSTICE H. S. KEMPANNA of 


Karnataka High Court in the case of Smt 
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Sulochana Manvi vs Chitriki Shivayogappa 
Decided on 8 August, 2012 
Though the plaintiff was married in the year 1954 


and she ceased to be a member of the joint family, 


the suit having been filed on 17.03.2004, nearly 
after 60 years, it is contended the suit is barred 
by limitation. In the Limitation Act, no period is 
prescribed for filing a suit for partitionąand 
separate possession. The reason is, the r a 
sharer in a joint family continues till t roperty 
is divided by meets and cer 


event of ouster of a sharer fr 


ly in the 
joint family 
properties, the Limitatio running and a 
suit by such sharer has NO within 12 years 
from the date of ou there is no ouster and 
if there is no p ion, if the property is held in 
joint, eve SE Witition takes place among few 
ee the sharer; in so far as the 
sai afe is concerned, the partition is not 
biading and he can bring a suit for partition. 
Rightly the trial Court has held the suit for 
partition is not barred and the said finding does 


not call for interference and is in accordance with 


law. 


In the case of Shri Veerayya Mahantayya Koppad 
& Ors. v. Smt. Geetha W/o. Gangadha Hiremath 
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& Ors., reported in MANU/KA/2245/2007 ; ILR 
2008 KAR 1773 - "when there is no foundation 
laid to prove the factum of exclusion, the 
limitation under Art. 110 will not start unless it 
is shown that a person was excluded from a joint 
family property to enforce his rights to share 
therein. Court has also referred to the 


decision of the Apex Court in case of Sadasivan v. 


K. Doraiswamy, reported n 
MANU/SC/0445/1996 : AIR 1996 @SC 1724 
dealing with the question of excluşi V 
by a coparcener under Arts. V 65 of the 
Limitation Act, has (Or. exclusion 
possession of a or Ws not amount to 


ssession 


adverse ON, inst other cosharers 
unless such po n is exercised by ousting 


the other “ " 


+ 
PA Tfi SUIT FILED AFTER LAPSE OF 27 


Y FROM THE DATE OF REGISTERED 
RELEASE DEED 

THE HON'BLE MR.JUSTICE D.V.SHYLENDRA 
KUMAR AND THE HON'BLE MR.JUSTICE 
B.MANOHAR of Karnataka High Court in the case 
of Smt Saraswathi Gopinath vs Ms Uma Ram 


Decided on 3 August, 2012 
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In view of the declaration of law by the Hon'ble 
Supreme Court and also this Court, the plaintiffs 
are not entitled for any share in the suit schedule 
property. Apart from that the plaintiffs have not 
objected for alienating the other joint family 
properties and they have failed to prove that the 
suit schedule property was purchased by the first 
defendant from and out of the nucleus ofęjoint 


family fund. Hence it is di O 


believe that the plaintiffs were not SS of the 


execution of registered settlement n favour 


settlement deed. Un 

Limitation Act, the as to be filed within 12 
years from the alienee taking possession 
of the pro y.Wurther, the amendment to the 
Hindu § sion Act came into force on 30-7- 
199 &dwithin three years of coming into force 
slo they ought to have filed the suit. In the 
instant case, suit has been filed on 12-12-1997 
that is beyond three years. Hence, the suit filed 
by the plaintiffs is barred by limitation. Further, 
the plaintiffs themselves have admitted that they 
have got one more sister and she was not made 
party to the suit and also two children of the 


second defendant who have also got share in the 
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properties were not made parties to the suit. 
Hence, the suit filed by the plaintiffs is non- 
joinder of necessary parties. For all these reasons, 
the appellants have to succeed in the appeal. The 
Trial Court without considering all these aspects 
of the matter mainly on the ground that there is 
no transfer or alienation of the suit schedule 
property permanently and in view of the 
amendment to the Hindu Successi e 
plaintiffs are entitled for their MOS suit 


schedule property, without ee) e cut off 


date fixed under proviso to 1 6(1) of the 
amended Act of 2005 AO ed the suit and 
held that the plaintiffs A entitled to their share 


in the suit oa rty. When the plaintiffs 


claim that ny schedule property was 
purchased e nucleus of the joint family 
properties for the plaintiffs to prove the 
same.However, no document has been produced 


a Trial Court without critically examining 


the evidence on record decreed the suit. 


ALIENATIONS MADE PRIOR TO 20-12-2004 
CANNOT BE RE-OPENED 


The Hon'ble Supreme Court in a judgment 


reported in 2011(6) KLJ 307(SC) GANDURI 
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KOTESHWARAMMA AND ANOTHER v/s 
CHAKIRI YANADI AND ANOTHER clearly held 
that Section 6(1) will not invalidate dispossession 
or alienate including any partition or 
testamentary disposition taken place before 20th 
December 2004. The Division Bench of Karnataka 
High court in a judgment PUSHPALATHA N.B. 
v/s V.PADMA AND OTHERS reported in ILRQ010 
KAR 1484, has clearly held that Section ill 
not affect the alienation made prioħ to 20th 
December 2004. Further in aj ep 

in AIR 2009 SC 2649 in the N v/s 
GEETHA AND OTHERS, x Court clearly 
held that "Neither "er. ct nor the 2005 Act 


reported 


seeks to reopen g of a right where 
succession had dy been taken place. The 


operation N said statute is no doubt 
prospesti > nature." 


P F INVALIDATING THE AWARD ON THE 
GROUND OF NON- REGISTRATION MAY NOT 
BE OPEN AFTER THE LAPSE OF THE 
PRESCRIBED PERIOD 


Kashinathsa v. Narsingsa, AIR 1961 SC 1077, 
the award of the court was accepted by the parties 


and subsequently ignoring such acceptance, a 
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suit was instituted by one of the parties. Defence 
was set up on the basis of such acceptance. An 
award was passed by the Arbitrators regarding 
division of properties. In the circumstances, it 
was held that the award passed by the Arbitrators 
was not required to be registered under Section 


17 of the Registration Act and that the partition 
thus effected based on the award dividing the 
family properties between the member 
family are binding on the parties. © 


Lachhman Dass v. Ram Lal an her (1989) 3 
SCC 99 , it was held NY the purpose of 
registration of a documenty Section 17 of the 
Registration Act nle 

it°was held that the plea of 


strictly construed and 
at the same ti 
invalidati ward on the ground of non- 


registrati y not be open after the lapse of the 


und€r)Sections 30 to 33 of the Registration Act. 


is period of limitation in an application 


SKILLFULLY MENTIONING IN THE PLEADINGS 
THAT THE PLAINTIFFS CAME TO KNOW 
ABOUT THE RELINQUISHMENT DEED ONLY 
ABOUT TWO MONTHS PRIOR TO THE FILING 
OF THE SUIT, THEY CANNOT AVOID THE 
LIMITATION PERIOD 
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JUSTICE V. JAGANNATHAN OF THE HIGH 
COURT OF KARNATAKA, IN A CASE OF 
SUSHEELAMMA VS. SHIVAKUMAR AND ORS, 
DECIDED ON NOV 19 2008, REPORTED IN 
2010 (2) KARLJ 195, 

The Trial Court had dismissed the suit as barred 


by limitation. But, the lower Appellate Courtheld 


it otherwise. The first relief s n 
the plaint is to declare the relinquishf@ent deed 
dated 13-3-1969 as invalid (t NS ces m 
Kannada is "Asindhu"). The s SOV sought 
is consequent to the firs being granted, 
the plaintiffs are OY eir separate share 


and possession fro of the suit property, 


which is put at and 33 guntas to each one 
of them, a XY or mesne profits, therefore, it 
is clear Ò he plaintiffs getting their share 
depends Ùpon declaring the relinquishment deed 
a id. The period of limitation 
prescribed under Article 58 of the Limitation Act, 
1963 to obtain any other declaration other than 
what is mentioned in Articles 56 and 57 is three 
years and the time starts to run when the right to 
sue first accrues. Therefore, it has to be found out 


as to when the right to sue first accrued to the 


PIAIOCHISY. spesasrveduiyiiacns the plaintiffs came to 
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know of the deed of relinquishment only two 
months prior to the filing of the suit and that, for 
two years prior to filing of the suit, the defendants 
have been trying to interfere with the plantitts 
possession of the suit property, the documents 
produced by the defendants viz., Exs, D. 1 to D. 
10 and Ex. D.12 which is the relinquishment 
deed, indicated that the khatha stood in the mame 


of the first defendant pursuant to the of 
relinquishment and_ the pan N not 


questioned the said khatha in AO) 
first defendant before any “1 : 


has also come in the evi P.W. 1-Vinoda, 
that, at the time of the_relinguishment deed i.e., 


e of the 


in the year 1969 e the fourth plaintiff, all 
other plaintiffs WPF ed more than 18 years and 
the learnedQJudge of the Trial Court has also 
referred e year in which each one of the 
plainti N tained majority and has observed in 
pawdgraph 18 of his judgment that all the 
plaintiffs had attained majority and the plaintiffs 
woke up to question the validity of the 
relinquishment deed after a lapse of more than 
three years from the date of their attaining 
majority. The learned Judge of the lower Appellate 
Court has not referred to this part of the 


reasoning of the Trial Court, in her judgment. 
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Further, the very same witness P.W. 1 
has also admitted in the course of his evidence 
that on 13-3-1969, defendants 3 and 4 executed 
the relinquishment deed in favour of Patel 
Mallegowda and has also stated further that in 
the very year in which the relinquishment deed 
was executed, the khatha also stood transferred. 


The witness has also further stated in the ceurse 


of his cross-examination that he and his s 
had a partition effected in the yêar 1982. 
In the light of the a Sidono 

on record, the learned Judge Oa Court, 
Op plaintiffs was 


therefore, held that the NJ 
hopelessly barred by he lower Appellate 


Court did not take Gio of examining the 
evidence na did not even refer to the 
reasons gi e Trial Court as regards the 
suit ree by limitation is concerned. 
the case on hand, the plaintiffs' main 

ev is to declare the relinquishment deed is 
invalid and the subsequent prayer is to grant 
their share in the suit item. Therefore, it cannot 
be said that the prayer seeking the 
relinquishment deed to be declared as invalid is 
an ancillary prayer but, in my view, the said 


prayer is the substantive prayer in the present 


SUG sevcouteian Therefore, by skillfully mentioning 
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in the pleadings that the plaintiffs came to know 
about the relinquishment deed only about two 
months prior to the filing of the suit, they cannot 
avoid the limitation period that is applicable to 
the case on hand having regard to the nature of 
the suit that is filed viz., suit for declaration of the 
relinquishment deed of the year 1969 as invalid. 

on the very day itself, khatha wagalso 
changed in the name of Patel Mallego d 
thereafter, the plaintiffs did not sO Hi little 

l 


finger when there was parton qoy 
family in the year 1982 and 


aintiffs" 
rmore, even 
after attaining the age of and long after 
that, the plaintiffs slept ovet their right, if they 
had any, and did n D.. suit to question the 


validity of the refit ishment deed within three 


years of “se e age of their majority. 


+ 
WH n( Tite DONEE WAS AWARE OF THE 
C CTER OF THE TRANSACTION WHEN 
HE EXECUTED THE DEED, LIMITATION FOR 
SETTING ASIDE THE DEED OF GIFT WOULD 
RUN FROM THE DATE OF THE GIFT 


In the case of Ramachandra Jivaji Kanago and 
Another v Laxman Shrinivas Naik and Another, 


AIR 1945 PC 54 : it has been held that the fact 
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that the transaction of gift was brought about by 
undue influence, does not necessarily mean that 
it was not made voluntarily within the meaning of 
Section 122 of the Transfer of Property Act, 1882 
and is, therefore, void. Where the donor wished to 
make a gift and acted voluntarily in making it, but 
the transaction was induced by undue influence, 
the gift is only voidable and requires to set 
aside before the property conveyed by i e 
claimed by the donee or anyone claiming through 


him and Article 91 applies to SA ase and 
r 


when the donee was aware oft acter of the 


transaction when he exec deed, limitation 


e under Article 91 time 


for setting aside the a of gift would run from 


the date of the gift 
runs from the d he knowledge. 

PARTY, ew TAKEN BENEFIT UNDER 
TH TRANSACTION WAS NOT NOW ENTITLED 
T RN ROUND AND SAY THAT THE 
TRANSACTION WAS OF A KIND WHICH THE 
OTHER .... PARTY COULD NOT ENTER INTO 
AND WAS THEREFORE INVALID 


As far as the decision in the case of Ram Charan 
Das v Girja Nandini Devi and Others, AIR 1966 
SC 323: is concerned, it has been held in the 
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said case that the Courts give effect to a family 
settlement upon the broad and general ground 
that its object is to settle existing or future 
disputes regarding property amongst members of 
a family and in this context, the word "family" is 
not to be understood in a narrow sense of being a 
group of persons of which law recognises as 
having a right of succession by having a claim to 
a share in the disputed proper e 
consideration for a family settlemefat is the 
expectation that such a settle result in 


establishing or ensuring ami nd goodwill 


amongst the relations. T deration having 
passed by each of the Z putants the settlement 


consisting of recogn, the right by each other 


cannot be permi Q be impeached thereafter. 
It was fur O in the said case that a 
party Oa taken benefit under the 
tra tion was not now entitled to turn round 
anhd’say that the transaction was of a kind which 


the other lady party could not enter into and was 


therefore invalid. 


APPLICABILITY OF THE RELEVANT ARTICLE 
OF THE LIMITATION ACT, 1963 WILL HAVE 
TO BE DECIDED ON THE BASIS OF THE 
PLEADINGS 
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In the case of Ramaiah v N. Narayana Reddy 
(deceased) by L.Rs, 2004(6) Kar. L.J. 164 (SC); it 
has been held by the Apex Court that applicability 
of the relevant article of the Limitation Act, 1963 
will have to be decided on the basis of the 
pleadings. But, by suppression of material facts 
and skillful pleading, the plaintiff cannot seek to 
avoid inconvenient article and, after o g 


thus, the Apex Court found in the cas@ before it 
that the suit was filed by the a D 1984 
without disclosing that samiyan was ousted 
from the property in and, therefore, 
applying Article 64, na a found that the 


suit had been filed 


and accordingly, s held barred by limitation. 


ars after dispossession 


mE FROM THE DATE OF 


Doa NOT FROM THE DATE OF 


E SSMENT ON STAMP PAPER 

DR. CHIRANJI LAL (D) BY LRS. VS HARI DAS 
(D) BY LRS. AIR 2005 SC 2564, Limitation Act, 
1963-Article 136- Decree passed in a partition 
suit-Period of limitation for execution of such 
decree commences from the date of the decree 


and not from the date of engrossment of the 
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decree on the stamp paper-Engrossment of the 
decree on stamp paper would relate back to the 
date of the decree-Indian Stamp Act, 1899- 
Section 35. In a suit for partition filed against the 
predecessor-in-interest of the appellants, final 
decree was passed on 7th August, 1981 in favour 
of the predecessor-in-interest of the respondents. 
There was no order of the Court directing, the 
parties to furnish stamp papers for the s 
of engrossing the decree. The Ko, papers 


required for engrossing the HRO. 
by respondents on 25th M 


rnished 
2 and the 


decree was engrossed th . The execution 


application was filed O March, 1994 in the 


High Court. The a t raised objection that 
the execution an was barred by 
limitation int WMewof Article 136 of the Act, but the 
execution Cot rejected the objection. That order 
wa ugh by the Division Bench in appeal, 
hei that unless and until the decree is 
engrossed on the stamp paper it is merely a 
judgment of the Court and there is no decree 
available for execution and therefore, the starting 
point of limitation in case of execution of a decree 
in partition suit is the date when the decree is 


engrossed on the requisite stamp papers as that 


would be the date when decree becomes 
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enforceable. Hence the present appeal. Limitation 
starts from the date of decree and not from the 
date of engrossment on stamp paper. 

The engrossment of the final decree in a 
suit for partition would relate back to the date of 
the decree. The beginning of the period of 
limitation for executing such a decree cannot be 
made to depend upon date of the engrossment of 
such a decree on the stamp paper. Th of 
furnishing of stamp paper is an uncértain act, 
within the domain, purview S, of a 
party. No date or period is fi ~O furnishing 


stamp papers. No rule ha hown requiring 


the court to call wy. give any time for 


furnishing of stamp . A party by his own act 

ishi a paper cannot stop the 
running o of limitation. None can take 
advantage (otis own wrong. The proposition that 
peri imitation would remain suspended till 
s paper is furnished and decree engrossed 


thereupon and only thereafter the period of twelve 


years will begin to run would lead to absurdity. 


SUIT FOR SHARE IN PROPERTIES WHICH ARE 
NOT JOINT FAMILY PROPERTIES 
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Indira Bai vs. Shyamasundar ILR 1988 KAR 
1095: MANU/KA/0246/1988 (DB) - The self 
acquired property, on death intestate, passes by 
succession to heirs. The property of the deceased 
so obtained is not the joint family property. The 
heirs succeed to it as tenants in common and not 
as joint tenants. Thus, they become co-owners, 
The share of the widow was subject to @ub- 
section (3) of Section 3 of 1937 Act ti u 
Succession Act, 1956 came into force. coming 
into force of the Act, she also bec ne 
owner of her share. a plaintiff 
(son) died intestate as O member as he 
died after filing the suitfor partition and after the 
coming into force o in therefore, his share 
in the suit prop rick is not a joint family 


the Act. The share in the suit 


property dete@lvéd according to the provisions of 
Chapter Ò 


n itakshara coparcenary property. It was a 


a by the deceased plaintiff No. 2 was 


self-acquired property of his father which he got 
by succession and not by inheritance. Therefore 
Section 6 of the Act was not applicable. Section 8 
of the Act was attracted. Accordingly, the share of 
the second plaintiff devolved upon the first 
plaintiff who is the only Class-l heir to the 


deceased plaintiff-2 as mentioned in the Schedule 
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to the Act. The brother and sisters of deceased 
plaintiff-2, are not Class-l heirs. Therefore, 
plaintiff-1 alone is entitled to succeed to the share 
in the suit properties left by deceased 2nd 
plaintiff. .... The right to claim a share given toa 
Hindu Widow is not taken away or lost on her 
claiming maintenance and obtaining an order or 
decree for maintenance. Awardinge of 
maintenance also does not take away th o 


claim share. On obtaining a share, sheill not be 


entitled to maintenance...Secti of the 


Hindu Women's Right to Oy Act, 1937 


specifically conferred wey the rights of 
claiming partition as le*owner, but she was 


ama 
to enjoy such pr A with limited interest 
otherwise know indu Women's Estate. This 
limited in NEN now enlarged into absolute 
sae Section 14(1) of the Act. 
The eN she is entitled to claim her share by 

of partition irrespective of the fact that she 
has been awarded maintenance. ....... Article 65 
Limitation Act, 1963, Governs suit for share in 
properties which are not joint family properties 
Unity of interest and possession continuing, suit 
only when there is threat to right. Refusal to be 


maintained, although in joint possession 


properties, is occurrence of such 
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As long as unity of interest 
and possession continues, it is open to file a suit 
only when there is a threat to her right. Such a 
threat could be said to have occurred only when 
she was refused to be maintained though she 
continued to remain in possession of the suit 
properties...The suit is governed by Article 65 of 
the Limitation Act, as it is a suit for partitioa and 
separate possession of the share of the pl n 


the suit properties which are not the jaint family 
properties Such a situation SF, on 27- 
1-1977 when she was com ~O, institute 
proceedings for mainten F Misc.Case 
No. 25/77. The suit wa D, 19-10-78 within 
twelve years from 2 7. Hence the suit is in 


time. Q 


FOR N SUIT THERE IS NO 
eS 
S.K. Lakshminarasappa and Ors. vs. B Rudriah 


and Ors.: MANU /KA/2737/2011 (DB) ILR 2012 
KAR 4129, Court has held as follows: "71. It was 


contended on behalf of alienees that though no 
limitation is prescribed for filing a suit for 
partition, that holds good only against the 


coparceners/co-sharers. The said principle has 


A gift to legal fraternity - Sridhara Babu N Advocate 





1586 


no application to the alienees who are third party 
strangers to the family. If the alienees are 
claiming title independent of the family members 
or co-parceners, there is merit in the said 
submission. When they claim title under the 
members of the family or co-parceners and when 
they are lawfully inducted into possession by 
them, the possession of the said family members 
and persons claiming under them woul e 
possession of the plaintiffs in the suityalso. Till 
the partition is effected by me bounds, 


ny portion of 


are put in exclusive possessi6n of a portion of the 
property, as the pr a. not divided by metes 
and bounds, th not claim exclusive title to 
the proper, ich is to be in their possession. 


Therefore plaintiffs are deemed to be in 


p ion of such alienees. The plaintiffs cannot 


maintain a suit against such alienees, it is 


pos esd in law, of the property, which is in the 
o. 


necessary for the plaintiffs to file a suit for general 
partition against the co-parceners or family 
members or co-sharers and include such alienees 
who are only proper parties in a suit for partition. 
Only if they get decree against co-sharers, family 


members or coparceners, they would be entitled 
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to possession from such alienees. Therefore, the 
suit that is being filed against the alienees is in 
fact a suit for partition filed against the members 
of the family, co-sharers and co-parceners and as 
admittedly no period of limitation is prescribed for 
filing such a suit, this suit is not barred by law of 


limitation in so far as alienees are concerned." 


CANCELLATION OF Document Sako 
LIMITATION © 


Prem Singh v. Birbal, repor C MANU/SC/ 
8139/2006 : AIR 2006 8, wherein the 
Supreme Court has observed as under: 


"Limitation statute of repose. It 


ordinarily bars “fey , but, does not extinguish 
a right. T QED ception to the said rule is to 
be found AÈ 27 of the Limitation Act, 1963, 
which As that at the determination of the 
péwidd) prescribed thereby, limited to any person 
for instituting a suit for possession of any 
property, his right to such property shall be 
extinguished. 


An extinction of right, as contemplated by 


the provisions of the Limitation Act, prima facie 


would be attracted in all types of suits. The 


Schedule appended to the Limitation Act, as 
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prescribed by the Articles, provides that upon 
lapse of the prescribed period, the institution of a 
suit will be barred. Section 3 of the Limitation Act 
provides that irrespective of the fact as to whether 
any defence is set out is raised by the defendant 
or not, in the event a suit is found to be barred by 
limitation, every suit instituted, appeal preferred 


and every application made after the presegibed 


period shall be dismissed. 


Article 59 of the Limitation Ay ees 
e 


specially when a relief is claim ground 
of fraud or mistake. It only e asses within 
its fold fraudulent "sO ns which are 
voidable transactions. 
A suit for c tion of instrument is 
N of Sec. 31 of the Specific 
Relief Act 1 re as under: "31. When 
cancelat ay be ordered:- (1) Any person 


agai om a written instrument is void or 


based on the pr 


või e, and who has reasonable apprehension 
that such instrument, if left outstanding may 
cause him serious injury, may sue to have it 
adjudged void or voidable; and the Court may, in 
its discretion, so adjudge it and order it to be 
delivered up and cancelled. (2) If the instrument 
has been registered under the Registration Act, 


1908, the Court shall also send a copy of its 
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decree to the officer in whose office the 
instrument has been so registered; and such 
officer shall note on the copy of the instrument 
contained in his books the fact of its 
cancellation." 

Section 31 of the Specific Relief Act, 1963 
thus, refers to both void and voidable document. 


It provides for a discretionary relief. 


When a document is valid, nd question 
arises of its cancellation. Whe ment is 
void ab initio, a decree for eo ide the same 


would not be necessary a me is non-est in 


the eye of law, as it wo y a nullity. 
Once, ee it is filed by a plaintiff 


for cancellation Nee it would be 


governed A 59. Even if Art. 59 is not 
attracted, residuary Article would be. Article 
59 of be attracted when coercion, undue 

emce, misappropriation or fraud which the 
plaintiff asserts is required to be proved. Article 
59 would apply to the case of such instruments. 
It would, therefore, apply where a document is 
prima facie valid. It would not apply only to 


instruments which are presumptively invalid." 
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Supreme Court in the matter of Jamila Begum 
(dead) through legal representatives v. Shami 
Mohd. (dead) through legal representatives 
and Anr. MANU/SC/ 1488/2018 : (2019) 2 SCC 
727 has held that registration of the sale deed 
reinforces valid execution of the sale deed. It was 
observed as under:- "16. Sale deed dated 
21.12.1970 in favour of Jamila Begumais a 
registered document and the registratio e 
sale deed reinforces valid execution the sale 
deed. A registered document a it a 
presumption that it was validl rea It is for 
the party challenging t ee of the 
transaction to show t ar transaction is not 


valid in law. 


Supreme sÈ the matter of Bayanabai 
Kawarę Ò ajendra S/o Baburao Dhote 

S 1481/2017 : (2018) 1 SCC 585 that 
Seetion 68 of the Evidence Act which deals with 


examination of attesting witnesses to prove 
execution of document does not apply to sale 
deed. 


Delhi High Court has held in the case of Jafar 
Imam Versus Devender Chauhan and others 
MANU/DE/3933/2014 : 2014 (3) ILR 1917 that 
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there would be no necessity to claim a declaratory 
relief qua subsequent transferee, while further 
holding that the relief of specific performance of 
agreement to sell is a substantive relief and the 
declaration of invalidity of the sale deed is only an 
ancillary relief and there was no necessity for the 
plaintiff to ask for cancellation of the sale deed. 
The Delhi High Court held as under:- 

"20. The legal position thus emerges is taf: 

(i) If in a suit the Plaintiff seeks the substantive 
relief of specific performance V the 
declaration of the invalidity o Q. deed in 
favour of the subsequent ees would be an 


ancillary relief. 


(ii) It is not AN 1 for the Plaintiff to ask 


for any such de on for cancellation of Sale 


Deed. 

(iii) It woe enough for the Plaintiff to have 
joi ubsequent transferees as co-Defendants 
s contend that the subsequent sale deeds 
were not binding on him. 

(iv) The proper form of decree is to direct specific 
performance of the contract between the vendor 
and the prior transferee and direct the 
subsequent transferee to join in the conveyance 
so as to pass on the title which resides in him, to 


the prior transferee. 
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(v) Subsequent transferee does not join in any 
special covenants made between the prior 
transferee and his vendor, all that he does is to 
pass on his title to the prior transferee. 

(vi) If the court reaches the conclusion that the 
title to the property has validly passed from the 
vendor and resides in the subsequent transferee. 
The sale to him would not be void butqonly 


voidable at the option of the earlier "cont 


(vii) If there are any special ONY, and 


conditions agreed upon in the Y5 
between the original purae 


those have to be ror the sale deed 
although it is only the yendor who will enter into 


for sale 


the vendor 


purchaser will not join 
in those special 
(viii) The ea and the purpose underlying 
a decree specific performance is that if a 
decreettorysuch a reliefis granted the person who 
has*agreed to purchase the property should be 
put in the same position which would have 
obtained in case the contracting parties, i.e., 
vendor and the purchaser had, pursuant to the 
agreement, executed a deed of sale and completed 


it in every way. 
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(ix) The relief of declaration prayed for against the 
subsequent transferees is not required to be 
valued in terms of money. 

(x) There would be no necessity of claiming any 
declaratory relief as against the subsequent 
transferee. Consequently, there will be no 
question of payment of court-fees in respect of 
said relief. The said relief claimed would be 


superficial and unnecessary in the fa d 


circumstances of the case." © 

Rabindra Nath Mukherje NO panchanan 
Banerjee (dead) WF L.Rs., 
MANU/SC/0322/199 5 (3) R.R.R. 520 by 
the Apex Court w ee it was observed that 
where the will oe n registered and Registrar 
has oe ificate on it that the same was 


read over e executant and admitted him, the 


Č Noone interested loses significance. 


In Md. Noorul Hoda v. Bibi Raifunnisa and Ors. 
reported in (MANU/SC/1414/1996 : 1996 (7) 
SCC 767), Court held that Article 59 of the 
Limitation Act would be applicable if a person 
affected is a party to a decree or an instrument or 
a contract which was questioned by initiation of 


a suit. Article 59 would apply to set aside the 
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decrees, instruments or contracts between the 
parties inter se. However, in the case of a person 
claiming title through a party to the decree or 
instrument or contract who seeks to avoid the 
instrument, contract or decree by a specific 
declaration, the starting point of limitation Under 
Article 59 would be the date of knowledge of the 
fraud and/or illegality which renders the decree 


and/or instrument and/or other docum 


The Supreme Court in the matter, Aadhar 
v. Manikrao and another MAN Oir 1999 
: (1999) 3 SCC 573 ha hat even if the 
whole of the price is not paid, but sale deed is 
executed and there gistered, if the property 
is of value of meget Rs. 100, the sale would 


be me 


+ 
Su eafo\Court in the matter of Lakhi Baruah 


and’others v. Padma Kanta Kalita and others 
MANU/SC/0334/1996 : (1996) 8 SCC 357 may 
be noticed herein profitably in which Their 
Lordships have held that presumption under 
Section 90 of the Evidence Act, 1872 does not 
apply to a copy or a certified copy even though 
thirty years old; but if a foundation is laid for the 


admission of secondary evidence under Section 
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63 of the Evidence Act, 1872 by proof of loss or 
destruction of the original and the copy which is 
thirty years old is produced from proper custody, 
then only the signature authenticating the copy 
may under Section 90 be presumed to be 
genuine. Their Lordships while highlighting the 
object of Section 90 of the Evidence Act, 1872, 
held that it is based on the principle of necessity 
and convenience and observed as undék- 

Section 90 of the Evidence Act, 1872 its founded 
on necessity and convenienc >. it is 
extremely difficult and someti AO) possible to 
lead evidence to prove ag s signature or 


execution of old documents*after lapse of thirty 


years. In order R te such difficulties or 


improbabilities QY 


document ctften 90 has been incorporated in 


the Evide ice) Act, 1872 which does away with the 


ove execution of an old 


strict of proof of private documents. 
P ption of genuineness may be raised if the 
documents in question is produced from proper 
custody. It is, however, the discretion of the court 
to accept the presumption flowing from Section 
90. There is, however, no manner of doubt that 
judicial discretion under Section 90 should not be 
exercised arbitrarily and not being informed by 


reasons. 
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16. So far as applicability of presumption 
arising from Section 90 of the Evidence Act, 1872 
in respect of copy of the old document is 
concerned, the earliest decision of the Indian 
Court was made in 1880 in Khetter Chunder 
Mookerjee v. Khetter Paul  Streeterutno 
MANU/WB/0046/1880 : ILR (1879-1880) 5 Cal 
886 : 6 CLR 199. Later on, in the decisiogs of 
various High Courts the presumptio er 
Section 90 was also made applica to the 
certified copy. The Privy Counci OSa of 
the authorities, however, di AON the 
decision rendered in Khe other decisions 
of the High Court, where the presumption was 
attached also to , as correct. It was 
indicated that in M of the clear language of 
Section 9 Nia of the particular 
aS. d be necessary for applying the 
statut resumption under Section 90. If the 
d nt produced was a copy admitted under 
Section 65 as secondary evidence and it was 
produced from proper custody and was over 
thirty years old, then the signature 
authenticating the copy might be presumed to be 


genuine; but production of the copy was not 


sufficient to justify the presumption of due 


execution of the original under Section 90. In this 
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connection, reference may be made to the 
decisions in Seethayya v. Subramanya 
Somayajulu MANU/PR/0077/1929 : LR (1928- 
29) 56 JA 146: AIR 1929 PC 115 and Basant 
Singh v. Brij Raj Saran Singh 
MANU/PR/0038/1935 : AIR 1935 PC 132 : 1935 
All LJ 847 : 39 CWN 1057 : 62 IA 180. In view of 


these Privy Council decisions, disproving the 


applicability of presumption under Secti o 


the copy or the certified copy of an A e 
in the subsequent decisions of NCS ourts, it 
has been consistently held ferent High 


Courts that production OÈ or a certified 
e ‘pr 


copy does not raise th esumption under 
Section 90. A 

17. The p q since the aforesaid Privy 
Council siðņs being followed by later 
decisions different High Courts, is that 
presu n under Section 90 does not apply to 
a r a certified copy even though thirty years 
old; but if a foundation is laid for the admission 
of secondary evidence under Section 63 of the 
Evidence Act, 1872 by proof of loss or destruction 
of the original and the copy which is thirty years 
old is produced from proper custody, then only 
the signature authenticating the copy may under 


Section 90 be presumed to be genuine." 
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Supreme Court in the matter of Dayamathi Bai 
(Smt) v. K.M. Shaffi MANU/SC/0580/2004 : 
(2004) 7 SCC 107, where the certified copy of the 
sale deed was admitted without any objection by 
the other side, Their Lordships have held that 
where a party gives certified copy in evidence and 
it was not objected by the other side to be marked 
as an exhibit and admitted in evidence, i ot 
be questioned on the ground that the feundation 
of secondary evidence has not b Son 
It was observed as under:- "14 NO none effect 

cil in the case of 


/PR/0002/1943 : 


AIR 1943 PC 83: 6% 607 in which it has 
been held that vP e objection to the mode of 


proof is n , the party cannot lie by until 


the case before a court of appeal and then 
complain Yor the first time of the mode of proof. 
T hen the objection to be taken is not that 
the document is in itself inadmissible but that the 
mode of proof was irregular, it is essential that 
the objection should be taken at the trial before 
the document is marked as an exhibit and 
admitted to the record. Similarly, in Sarkar on 
Evidence, 15th Edn., p. 1084, it has been stated 


that where copies of the documents are admitted 
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without objection in the trial court, no objection 


to their admissibility can be taken afterwards in 
the court of appeal. When a party gives in 
evidence a certified copy, without proving the 
circumstances entitling him to give secondary 
evidence, objection must be taken at the time of 
admission and such objection will not be allowed 


at a later stage." 


A gift to legal fraternity - Sridhara Babu N Advocate 





1600 


CHAPTER-15 
WILL, GIFT AND ADOPTION 


NOMINEE IS AN AGENT TO RECEIVE ON 
BEHELF OF DECEASED LRS 

Apex Court in case of Vishin N. Khanchandani 
vs. Vidya Lachmandas Khanchandani, (2000) 6 
SCC, 724, wherein it has been held to the effect 
that any amount paid to the nominee a id 


deductions becomes the estate of the@deceased. 


Such an estate devolves upon al who are 


entitled to succession W / custom or 
1 


testament of the eNO Older. 
Various High Court in.India in different cases, 


namely, a dhania v. Gangadhar 
Nathmall [AIR Pp Cal. 275], Life Insurance 
Corporatio, \ ae v. United Bank of India 
Ltd. [AIR en al 213], D. Mohanavelu Mudaliar 
v. n®lnsurance and Banking Corporation 
Lid Salem [AIR 1957 Mad 115], Sarojini Amma 
v. Neelakanta Pillai [AIR 1961 Kerala 126], 
Atmaram Mohanlal Panchal v. Gunvantiben [AIR 
1977 Guj. 134], Malli Dei v. Kanchan Prava Dei 
[AIR 1973 Orissa 83], Lakshmi Amma v. Saguna 
Bhagath [ILR 1973 Kant 827] have taken a view 


that the nominee under Section 39 of the 


Insurance Act is nothing more than an agent to 
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receive the money due under the life insurance 
policy. The money as such received remains the 
property of the assured during his life time and 
on his death forms part of his estate subject to 


the law of succession applicable to him. 


NOMINATION IN CO-OPERATIVE SOCIETY IS 
HERITABLE BUT NOT DIVISIBLE 


Supreme Court in the case of Gayatri De vs. 

Mousumi Cooperative Housin MY a & 

others reported in (2004) 5S . Has held to 

the effect that - wy ember of a Co- 
b 


operative Society governed by the Act is heritable 
like any other prop Orne deceased. However, 


such property i ee to partition among 


the heirs gal representatives like other 
immovab operty. Therefore, if there is no 
agr enfen among the heirs about the allotment 
ef reniership in favour of a particular heir 
and at the same time, even if there is any such 
agreement but such heir is ineligible to become a 
member under the provision of the Act, the 
society would distribute the value of the share of 
the deceased among the heirs and legal 


representatives of the deceased member and will 


transfer the membership to any other person 
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having the requisite qualification to become the 


member. 


CONSEQUENTIAL DIRECTION FOR DELIVERY 
OF POSSESSION CAN BE GIVEN IN FAVOUR 
OF THE PERSON HAVING VALID NOMINATION 


Usha Ranjan Bhattacharjee And ... vs Abinash 
Chandra Chakraborty JT 1997 (10) 5 
(1997) 10 SCC 344 In terms of determination of 


valid nomination the consequenti ction for 


delivery of possession can be OF in favour of 


the person having mews tion under the 
provisions of Section.70 ‘of the Cooperative 


Societies Act. The dd e as to the question of 
title is not to be ided within the limited scope 
and ambit e@tion 69 and 70 of the cooperative 
Societigs e, therefore, dispose of this appeal 
by eMag that in view of the finding by the 
ep that the respondent had obtained a valid 
nomination from the deceased Ranendra Kumar 
Acharya, the respondent is entitled to get the 
possession of the said flat in accordance with the 
provisions of Section 70 of the Cooperative 
Societies Act. But the dispute as to the title of the 


said flat should not be held to have been decided 
either by the Cooperative Tribunal or by the High 
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Court by the impugned judgment. Such question 
is kept open to be decided by an appropriate 
forum if such challenge is made before the 


appropriate forum. 


NOMINEE HOLDS BENEFITS AND 
SUCCESSION STARTS AS PER PERSONAL LAW 


Smt. Sarabati Devi & Anr vs Smt. Us i 
1984 AIR 346, 1984 SCR (1) Key mere 


nomination made under Secti of the 
Insurance Act, 1938 does no WO. effect of 
conferring on the nomine OP en interest 
in the amount payable ND life insurance 
policy on the d hrs the accused. The 
nomination onl cates the hand which is 
authorised e@eive the amount, on the payment 
of which they surer gets a valid discharge of its 
liabili Nader the policy. The amount, however, 
c claimed by the heirs of the assured in 
accordance with the law of succession governing 
them. ...... An analysis of the provisions of Section 
39 of the Act clearly established that the policy 
holder continues to hold interest in the policy 
during his life time and the nominee acquires no 
sort of interest in the policy during the life time of 


the holder. If that is so, on the death of the 
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policyholder the amount payable under the policy 
becomes part of his estate which is governed by 
the law of succession applicable to him such 


succession may be testamentary or intestate. 


GIFT OF UN-DIVIDED SHARE BY CO- 
PARCENER 


In a case before Supreme Court Sy... in 

Venkata Subbamma vs eet’) 1987 SC 

1775, it is explained in o TÝ ords “A gift 
O 


made by the coparcener ‘O ther should he 
construed as renunciati is undivided inter- 


n 
est in the coparcen D> sou of his brother and 


his sons, who w remaining coparceners. A 


gift was, t -“fore, valid and consent of other 
coparcen as immaterial.” It is, however, 
set şala that a coparcener may alienate his 
Oa interest in the coparcenary property for 
a valuable consideration even without the 
consent of other coparceners. Such recognition of 
alienations of copar- cenary property for valuable 
considerations has been one of gradual growth 
rounded upon the equity which the purchaser for 


value has to be allowed to stand in his vendor's 


shoes and to work out his rights by means of a 
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partition. ..... The personal Law of the Hindus 
governed by Mitakshara school of Hindu Law is 
that a coparcener can dispose of his undivided 
interest in the coparcenary property by a will but 
he cannot make a girt of such interest. ........... It 
is a settled law that a coparcener can make a gift 
of his undivided interest in the coparcenary 
property to another coparcener or to a stranger 
with the prior consent of other coarcene MEN 
a gift will be quite legal and valid 
parties are admittedly gover, 

Mitakshara School of Hindu “ye 


a coparcenary under th hara School of 


Hindu Law is commu ae terest and unity of 
J 


possession. A mem oint Hindu family has 
no definite shar coparcenary property, but 
he has ay ivided interest in the property 
which ds lial le to be enlarged by deaths and 
dimi igh by births in the family. An interest in 
t arcenary property accrues to a son from 
the date of his birth. His interest will be equal to 


that of his father.” 


HINDU RIGHT TO MAKE WILL OF UNDIVIDED 
CO-PARCENARY PROPERTY 
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THE HONBLE JUSTICE S. NAYAK AND THE 
HONBLE JUSTICE MANJULA CHELLUR of 
Karnataka High Court in the case of Smt. 
Radhamma And Ors. vs H.N. Muddukrishna And 
Ors. Reported in AIR 2006 Kant 68, 2006 (1) 
KarLJ 176 .... Prior to coming into force of the 
Hindu Succession Act, no coparcener could 
dispose of whole or any portion of his undiwided 
coparcenary interest by Will. Now, by of 
Section 30 of the Act, read with Explqnation, a 
coparcener derives a right to SS of his 
undivided share in Mitaks Nom family 
property by "Will" testamentary 
disposition, i.e., by virtue of law. Again, the Court 
has to see whether rcener was divided from 
the joint family ey o the execution of the Will 


and other, @ifctumstances. In other words, the 


facts agd mstances of each case would also 


hav. aring on this aspect. ........ Prior to Hindu 
StueCession Act coming into force, a coparcener 
was not entitled to either gift or Will his interest 
in the coparcenary property. That ban or embargo 
is removed so far as Will is concerned. His 
disability to gift away his undivided interest in the 
coparcenary property continues to remain the 
same even after the codification of Hindu Law, 


Only a small portion of the joint family property 
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can be gifted off by manager of the family for "pios 
purpose". asese.. Section 30 makes it clear that 
a Hindu testator may dispose of any property 
which is capable of being disposed of by him by 
Will or other testamentary disposition in 
accordance with Indian Succession Act of 1925. 
The Explanation again clarifies that it is only in 
respect of interest of a male Hindu in Mitakshara 
joint family property. The disability pre ill 
coming into force of Section 30 NS Act is 
removed so far as Will is conc à 

Having regard to the fact that O. cardinal 
principles of constructio is to the extent 


d in the Will unless the 


that it is legally ate effect should be given to 


every disposition oN 


law prevents O ng given to it, 

The relating to the capacity or the right 
ofa O a Will his share of property 
in cOparcenary property has seen a sea 


c subsequent to coming into force of Hindu 
Succession Act of 1956. Section 4(1)(a) and (b) of 
the Act is of relevance, which reads as under: 

4. (1) Save as otherwise expressly provided in this 
Act.-- 

(a) any text, rule or interpretation of Hindu Law 
or any custom or usage as part of that law in force 


immediately before the commencement of this Act 
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shall cease to have effect with respect to any 
matter for which provision is made in this Act; 
(b) any other law in force immediately before the 
commencement of this Act shall cease to apply to 
Hindus insofar as it is inconsistent with any of 
the provisions contained in this Act. 

46. By reading Section 4(1)(a) and (b), it is 
very clear if there is any express provision i the 
codified law, it is the duty of the Court to 10 
the said provision. In other words, ne shall 


govern the rights of the partiesgt there is 
radical alteration or ney from the 


previous law. If no me ade in the ‘Act’, 
the old law shall be applicable. Therefore, one has 


to necessarily look (Ore any provision in 


the Act, either, 


ifically or by necessary 
away his in the coparcenary property. 
7.¥After coming into effect of Hindu 


StueCession Act of 1956, it is the duty of the Court 


ane wers or enables a Hindu to Will 


to see the circumstances and the law prevailing 
on the date of the death of the testator in order to 
put a seal of validity and genuineness to the 
disputed Will. Section 30 of the Hindu Succession 
Act, 1956 reads as under: Section 30. 
Testamentary succession.-Any Hindu may 


dispose of by Will or other testamentary 
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disposition any property, which is capable of 
being so disposed of by him, in accordance with 
the provisions of the Indian Succession Act, 1925 
(39 of 1925) or any other law for the time being in 
force and applicable to Hindus. 

Explanation.--The interest of a male Hindu in 
Mitakshara coparcenary property or the interest 
of a member of a tarwad, tavazhi, illom, kutamba 
or kavaru in the property of the tarwad, i, 


illom, kutumba or kavani shall, notwithstanding 


anything contained in this Act oni ther law 
for the time being in force, Yon emed to be 
e 


property capable of a, ©) d of by him or 
by her within the meaning of this Sub-sections. 


oO 
A FATHER IN KSHARA FAMILY HAS A 
VERY LI GHT TO MAKE A WILL 
„Ò 

Val jaf ai Achi vs Nagappa Chettiar & Ors 
1 IR 1153, 1967 SCR (2) 448 A father in a 
Mitakshara family has a very limited right to 
make a will and Pallaniappa's father could not 
make the will disposing of the entire joint family 
property, though he gave the residue to his son. 
We are therefore of opinion,that merely because 
Pallanappa's father made the will and 


Pallaniappa probably as a dutiful son took out 
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probate and carried out the wishes of his father, 
the nature of the property could not change and 
it will be joint family property in the hands of 
Pallaniappa so far as his male issues are 
concerned. Further it is equally well settled that 
under the Mitakshara law each son upon his 
birth takes an interest equal to that of his father 
in ancestral property, whether it be movahle or 
immovable. It is very important to note e 
right which the son takes at his bi in the 
ancestral property is wholly inde NS. of his 
father. He does not claim thr O. father...." 
(see Mulla's Hindu Law, nth Edition, p. 
251, para 224). It follows’ therefore that the 

iy did not change in this 


character of the ~~ 
case because OY ill of Pallaniappa's father 


and it woul@&t 


e joint family property in the 
hands of Rall niappa so far as his male issue was 
con enĝe Further as soon as the respondent 
Apte he acquired interest in the joint 
family property in the hands of Pallaniappa and 
this interest of his was independent of his father 
Pallaniappa. In such circumstances even if 
Pallaniappa could be said to have made an 
election there can be no question of the 


respondent being bound by that election, for he is 


not claiming through his father. 


A gift to legal fraternity - Sridhara Babu N Advocate 





GIFT OF UNDIVIDED CO-PARCENARY 
PROPERTY VOID 


In Thamma Venkata Subbamma (dead) by Lrs. 
V. Thamma Rattamma and Others (1987 (3) 
SCC 294) wherein it has been held that a gift by 
a coparcener's undivided interest ine the 
coparcenary property either to a stranger is 
relation without the consent of e other 
coparcenary is void. ........... it erved as 


follows: "There is a long c of decisions 


holding that a gift by arcener of his 
undivided interest in O rcenary property is 


void. It is not ne to refer to all these 


decisions Instea may refer to the following 
statement tad Mayne's Hindu Law, eleventh 
Edn., KAS 2: "It is now equally well settled in 
all he Provinces that a gift or devise by a 
cõãpárgener in a Mitakshara family of his 
undivided interest is wholly invalid....A 
coparcener cannot make a gift of his undivided 
interest in the family property, movable or 
immovable, either to a stranger or to a relative 
except for purposes warranted by special texts. 


We may also refer to a passage from 


Mulla's Hindu Law, fifteenth edn., Article 258, 
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which is as follows: Gift of undivided interest. - 
(1) According to the Mitakshara law as_ applied 
in all the States, no coparcener can dispose of his 
undivided interest in coparcenary property by 
gift. Such transaction being void altogether there 
is no estoppel or other kind of personal bar which 
precludes the donor from asserting his right to 
recover the transferred property. He ay, 
however, make a gift of his interest a 
consent of the other coparceners. 

"7. The parties are admitt erned by 
the Mitakshara School of eye . The essence 

h 


shara School of 


of a coparcenary under t 


Hindu Law is commu ae terest and unity of 
J 


possession. A mem oint Hindu family has 
no definite shar coparcenary property, but 
he has ay ivided interest in the property 
which ds lial le to be enlarged by deaths and 
dimi igh by births in the family. An interest in 
t arcenary property accrues to a son from 
the date of his birth. His interest will be equal to 
that of his father.... 

15. The rigour of this rule against 
alienation by gift has been to some extent relaxed 
by the Hindu Succession Act, 1956. Section 30 of 
the Act permits the disposition by way of will ofa 


male Hindu in a Mitakshara coparcenary 
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property. The most significant fact which may be 
noticed in this connection is that while the 
legislature was aware of the strict rule against 
alienation by way of gift, it only relaxed the rule 
in favour of disposition by a will the interest of a 
male Hindu in a Mitakshara coparcenary 
property. The legislature did not, therefore, 
deliberately prove for any gift by a coparcen of 
his undivided interest in the cop 


property either to a stranger or 2 another 


coparcener. Therefore, the per of the 


Hindus, governed by Mitaksh ool of Hindu 


Law, is that a NI dispose of his 
undivided interest in th rcenary property by 


a will, but he canno e a gift of such interest. 

17. It is, y C a settled law that a 
coparcene oO a gift of his undivided 
interest ro coparcenary property to another 
copareéneér® or to a stranger with the prior consent 


o ther coparceners. Such a gift would be 


quite legal and valid." 


MANU/TN/0162/1957 : AIR 1957 Mad 330 
(DB) [Palvanna Nadar Vs. Annamalai Ammal], 
wherein it has been reiterated that a gift to a 


relation is not for pious purposes and that the 
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special powers of a father do not extend beyond 


purposes warranted by special texts. 


COPARCENAR CAN MAKE A GIFT OF HIS 
UNDIVIDED INTEREST IN THE 
COPARCENARY PROPERTY TO ANOTHER 
COPARCENER OR TO A STRANGER WITH THE 


PRIOR CONSENT OF ALL OTHER 
COPARCENERS 

2008 (11) SCR 904 Balji gh . Vs 
Rattan Singh It is, however, QF d law that a 


coparcenary can make his undivided 
interest in the coparcenary “property to another 
coparcener or toas r with the prior consent 


of all other copar@erers. Such a gift would be 


quite legal S id. 


S SSION MATTERS 


+ 
ve IN INSURANCE POLICY AND 


Section 39 of the Insurance Act, 1938 enables 
the holder of a policy, while effecting the same, 
to nominate a person to whom the money 
secured by the policy shall be paid in the event of 
his death. The effect of such nomination was 


considered by this Court in Vishin N. 
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Khanchandani & Anr. Vs. Vidya Lachmandas 
Khanchandani & Anr. [(2000) 6 SCC 724] 
wherein the law has been laid down in the 
following terms: "...The nomination only 
indicated the hand which was authorised to 
receive the amount on the payment of which the 
insurer got a valid discharge of its liability under 
the policy. The policy-holder continued to hage an 
interest in the policy during his lifetime 


nominee acquired no sort of interest i 


during the lifetime of the policy- 
death of the policy-holder, t 


under the policy became N9 i i 
was governed by the law of stccession applicable 


to him. Such suet ay be testamentary or 
intestate. Sectio did not operate as a third 
kind of s sstion which could be styled as a 
statutory ‘tes ament. A nominee could not be 
treated aS>being equivalent to an heir or legatee. 
The*amount of interest under the policy could, 
therefore, be claimed by the heirs of the assured 


in accordance with the law of succession 


governing them." 


GIFT OF ANCESTRAL PROPERTY BY KARTA -— 
UNDER REASONABLE LIMITS 
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This Court in Ammathayee alias Perumalakkal 
and Another V. Kumaresan alias Balakrishnan 
and Others AIR 1967 SC 569 summarised the 
Hindu Law on the question of gifts of ancestral 
properties in the following words: Hindu law on 
the question of gifts of ancestral property is well 
settled. So far as moveable ancestral property is 
concerned, a gift out of affection may be made to 
a wife, to a daughter and even to a son, d 


the gift is within reasonable limits. gift for 


example of the whole or almost le of the 


ancestral moveable property Ks e upheld as 


a gift through affection. But so far as 
immovable ancestral e is concerned, the 


prop 

power of gift is muc or circumscribed than in 
the case of movof% ncestral property. A Hindu 
father or ther managing member has power 
to make of ancestral immovable property 
withi odbc limits for pious purposes; Now 

generally understood by pious purposes 
is gift for charitable and/or religious purposes. 
But this Court has extended the meaning of pious 
purposes to cases where a Hindu father makes a 
gift within reasonable limits of immovable 
ancestral property to his daughter in fulfilment of 
an antenuptial promise made on the occasion of 


the settlement of the terms of her marriage, and 
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the same can also be done by the mother in case 


the father is dead. 
ESSENTIALS OF VALID ADOPTION 


AIR 2006 SC 3275, M. Gurudas & Ors. VS 
Rasaranjan & Ors. To prove valid adoption, it 
would be necessary to bring on records that¢here 
had been an actual giving and taking cé y. 
Performance of 'datta homam' was ifaperative, 
subject to just exceptions. Abo Sa 
hereinbefore, the question Or.. as to 

vr permissible 


whether adoption of a da 
in law. In Mulla's Principles of Hindu Law, 


Va "488. Ceremonies 


relating to adopti 
(1) The cer: nites relating to an adoption are (a) 
the physi ct of giving and receiving, with 
intent Nae the boy from one family into 
a ; (b) the datta homam, that is, oblations 
of clarified butter to fire; and (c) other minor 
ceremonies, such as putresti jag (sacrifice for 
male issue). 

(2) They physical act of giving and receiving is 
essential to the validity of an adoption; As to datta 
homam it is not settled whether its performance 


is essential to the validity of an adoption in every 
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case. As to the other ceremonies, their 
performance is not necessary to the validity of an 
adoption. 

(3) No religious ceremonies, not even datta 
homam, are necessary in the case of Shudras. 
Nor are religious ceremonies necessary amongst 


Jains or in the Punjab." 


In Rahasa Pandiani (dead) by L.Rs. an 

Gokulananda Panda and Ors., MANUASC/0418 
/1987 : AIR 1987 SC 962, afor. ~> 
observed as under: When ote 


aim that he was 


pect was 


iff relies on 


oral evidence in support 
adopted by the -e in accordance with 


the Hindu rites, a not supported by any 


registered sesa to establish that such an 
adoption a Ses y and as a matter of fact taken 
place, NS has to act with a great deal of 
ca jog à d circumspection. Be it realized that 
s up a spurious adoption is not less 
frequent than concocting a spurious will, and 
equally, if not more difficult to unmask. And the 
Court has to be extremely alert and vigilant to 
guard against being ensnared by schemers who 
indulge in unscrupulous practices out of their 


lust for property. If there are any suspicious 


circumstances, just as the propounder of the will 
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is obliged to dispel the cloud of suspicion, the 
burden is on one who claims to have been 
adopted to dispel the same beyond reasonable 
doubt. In the case of an adoption which is not 
supported by a registered document or any other 
evidence of a clinching nature if there exist 
suspicious circumstances, the same must be 
explained to the satisfaction of the conscience of 
the Court by the party contending that t s 
such an adoption. Such is the position as an 
adoption would divert the nor NS ste 
course of succession. Experi W life shows 

TOF ons claims 


that just as there nee 
about execution of wily there have been 


spurious claims se Deri having taken 


place. And the C 


as therefore to be aware of 
the risk i in upholding the claim of 
adoption į re are circumstances which arouse 
the s Přeion of the Court and the conscience of 
t urt is not satisfied that the evidence 
preferred to support such an adoption is beyond 


reproach. 


Kishori Lal v. Mst. Chaltibai - MANU/SC/0145 
/1958 : AIR 1959 SC 504, As an adoption 
results in changing the course of succession, 


depriving wives and daughters of their rights and 
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transferring properties to comparative strangers 
or more remote relations it is necessary that the 
evidence to support it should be such that it is 
free from all suspicion of fraud and so consistent 
and probable as to leave no occasion for doubting 
its truth. Failure to produce accounts, in 


circumstances such as have been proved in the 


present case, would be a very suspigious 
circumstance. 


FATHER RIGHT TO GIFT T FAMILY 
PROPERTY TO =O AUGHTER - 
LIMITATIONS 


In Guramma ma Chanbasappa Deshmukh 
v. Mallapp asappa, 1964 AIR 510, 1964 
SCR (4) P Supreme Court held as under: - 


"Th ndu Law texts conferred a right upon a 


d er or a sister, as the case may be, to have 
a share in the family property at the time of 
partition. That right was lost by efflux of time. But 
it became crystallized into a moral obligation. The 
father or his representative can make a valid gift, 
by way of reasonable provision for the 
maintenance of the daughter, regard being had to 


the financial and other relevant circumstances of 
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the family. By custom or by convenience, such 
gifts are made at the time of marriage, but the 
right of the father or his representative to make 
such a gift is not confined to the marriage 
occasion. It is a normal (moral) obligation and it 
continues to subsist till it is discharged. Marriage 
is only a customary occasion for such a gift. But 
the obligation can be discharged at any ¢ime, 
either during the life time of the f or 
thereafter. It is not possible to lay <> a hard 


and fast rule, prescribing the NS ve limits 


of such a gift as that would d on the facts 


of each case and it can on cided by Courts, 
regard being had to a overall picture of the 


extent of tine famiél state, the number of 
daughters to Se for and other 
paramoun Niess and other similar 
S If the father is within his rights to 
make t of a reasonable extent of the family 
preferty for the maintenance of a daughter, it 
cannot be said that the said gift must be made 
only by one document or only at a single point of 
time. The validity or the reasonableness of a gift 
does not depend upon the plurality of documents 
but on the power of the father to make a gift and 


the reasonableness of the gift so made. If once the 


power is granted and the reasonableness of the 
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gift is not disputed, the fact that two gift deeds 
were executed instead of one, cannot make the 


gift any the less a valid one." 


CONSEQUENCES OF ADOPTION BY A WIDOW 


Apex Court in Dina Ji and others Vs. Daddi and 
others MANU/SC/0213/1990 : AIR 19 SC 


1153, wherein it was held as follows at P. 

Proviso (C) of this Section departs fromthe Hindu 
General Law and makes it clear SS 
child shall not divest any pe KO, 
which has vested in hi xy 


adoption. It is clear th ee thre present case, Smt. 


adopted 
f any estate 
er before the 
Yashoda Bai who e limited owner of the 
property after th pe of her husband and after 
Hindu S n on came into force, has 
become bsolute owner and therefore the 
prope f her husband vested in her and 
t re merely by adopting a child she could not 
be deprived of any of her rights in the property. 
The adoption would come into play and the 
adopted child could get the rights for which he is 
entitled after her death as is clear from the 


Scheme of Section 12 proviso (C)." 
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In Sawan Ram and others Vs. Kala Wanti and 
others MANU/SC/0207/1967 : AIR 1967 SC 
1761, the rights of widow to adopt the child and 
vesting of property by adopted son came up for 
consideration before the Apex Court, wherein it 
was held that a female widow is competent to 
adopt the child in view of disability removed by 
Section 8 of the Hindu Adoptions qand 
Maintenance Act and the adoption w ot 
relates back to the date of death of husband of 
the adopter (widow), doctrine of, on back 
cannot be applied in view of 12 proviso 
(C) of Hindu Adoptions A a Act, 
distinguishing the Divi Oa judgment of AP 
High Court in Nar mantha Rao Vs. Nara 

N 1964 (1) AWR 166 while 


T, A question naturally 


as follew 


Hanumayya my 
ee e judgment of that Court held 


aris Mi is the adoptive family of a child who 
Laa by a widow, or by a married woman 
whose husband has completely and finally 
renounced the world or has been declared to be 
of unsound mind even though alive. It is well 
recognized that, after a female is married, she 
belongs to the family of her husband. The child 
adopted by her must also, therefore, belongs to 


the same family. On adoption by a widow, 
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therefore the adopted son is to be deemed to be a 
member of the family of the deceased husband of 
the widow. Further still, he loses all his rights in 
the family of his birth and those rights are 
replaced by the rights created by the adoption in 
the adoptive family." 

the Shastric Law, if a child was adopted by a 
widow, he was treated as natural-born childyand, 
consequently, he could divest other me of 
the family of rights vested in them pfiior to his 
adoption. It was only with the digr object of 


avoiding any such consoane nga he adoption 
h 


of a child by a Hindu men ese provisions 
in clause (c) of the proyiso fo s. 12, and section 


13 of the Act were i rested In that respect, 
the rights of the ed child were restricted. It 
is to be no t this restriction was placed on 
the right¢ of a child adopted by either a male 
Hin re Hindu and not merely in a case 
oftadoption by a female Hindu. This restriction on 
the rights of the adopted child cannot. Therefore, 
in our opinion, lead to any inference that a child 
adopted by a widow will not be deemed to be the 


adopted son of her deceased husband." 


In Shripad Gajanan Suthankar Vs. Dattaram 
Kashinath Suthankar and others 
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MANU/SC/0288 /1974 : AIR 1974 SC 878, 


similar question came up for consideration before 
the Apex Court and the Apex Court while deciding 
the rights of a Hindu widow reviewing old 
judgments of different High Courts held as 
follows: "17. ........ceeee eee The doctrine of relation 
back will not extend to a case where a transfer 
has already been made either by theasole 
surviving coparcener or by his heir. The le 
is that when a disposition is made intêg vivos by 


one who has full power over proper, er which 


a portion of that property “OF ed away, no 


rights of a son who is NO tly adopted can 
affect that portion which i 


} s disposed." 


Ghadge and another Vs. 


In Namdev Vy 


Chandrak anpat Ghadge and others 
manusa 50/2003 : AIR 2003 SC 1735, 
the Noi considering the scope of Sections 
126“and 13 of the Hindu Adoptions and 
Maintenance Act ruled as follows: "An adopted 
child shall be deemed to be the child of his or her 
adopted father or mother for all purposes with 
effect from the date of adoption as is evident from 


the main part of Section 12 proviso C to Section 


12, in clear terms states that the adopted child 
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shall not divest any person of any estate, which 


vested in him or her before the adoption." 


UNTIL UNIFORM CIVIL CODE BROUGHT 
PERSONAL LAW AS TO ADOPTION APPLY 


Supreme Court in Shabnam Hashmi vs. Union of 
India [MANU/SC/0119/2014 : AIR 2014 SC 
1281 has held: "11. The J.J. Act, 

amended, is an enabling aie gives a 


prospective parent the option yo ting an 


eligible child by followin SO cco 
prescribed by the Act, and the CARA 
Guidelines, as notifie a undér the Act. The Act 


does not mandate mpulsive action by any 


prospective pare Pye sc such person with the 
liberty of er the provisions of the Act, if he 
so desise) a person is always free to adopt 
or snot to do so and, instead, follow what 
h prehends to be the dictates of the personal 
law applicable to him. To us, the Act is a small 
step in reaching the goal enshrined by Art. 44 of 
the Constitution. Personal beliefs and faiths, 
though must be honoured, cannot dictate the 
operation of the provisions of an enabling statute. 


At the cost of repetition we would like to say that 


an optional legislation that does not contain an 
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unavoidable imperative cannot be stultified by 
principles of personal law which, however, would 
always continue to govern any person who 
chooses to so submit himself until such time that 
the vision of a uniform Civil Code is achieved. The 
same can only happen by the collective decision 
of the generation(s) to come to sink conflicting 


faiths and beliefs that are still active as on date 


ACCEPTANCE OF GIFT © 


With regard to the fact that if da accepts 
the gift during his mia of a property 
burdened with Oh. and on attaining 


majority does not < iate but retains it, he 


would be boun 
and also NG of gift can be presumed to 
have A e by beneficiary or on his behalf 


without afy overt act signifying acceptance by the 


e obligation attached to it 


ry he relied upon the judgment rendered by 
the Hon'ble Supreme Court in the case of K. 
Balakrishnan v. K. Kamalam & Ors., reported in 
MANU/SC/1071/2003 : (2004) 1 SCC 581. 
Paragraphs 18, 19 and 25 of the said judgment 
are quoted herein below: 
"18. Section 127 throws light on the question of 
validity of transfer of property by gift to a minor. 
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It recognises minor's capacity to accept the gift 
without intervention of guardian, if it is possible, 
or through him. It reads: "127. Onerous gift.-- 
Where a gift is in the form of a single transfer to 
the same person of several things of which one is, 
and the others are not, burdened by an 
obligation, the donee can take nothing by the gift 
unless he accepts it fully. ..... Where a gifteis in 
the form of two or more separate and inde t 
transfers to the same person of several 

donee is at liberty to accept 


refuse the others, although t 


beneficial and the wen) 
gift to disqualified erson.--A donee not 


competent to cont Ona accepting property 
burdened by erato is not bound by his 
acceptancę. Buyi, after becoming competent to 
contract Opens aware of the obligation, he 
ret inde property given, he becomes so bound." 


1 e last part of Section 127, underlined 
above, clearly indicates that a minor donee, who 
can be said to be in law incompetent to contract 
under Section 11 of the Contract Act is, however, 
competent to accept a non-onerous gift. 
Acceptance of an onerous gift, however, cannot 
bind the minor. If he accepts the gift during his 


minority of a property burdened with obligation 
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and on attaining majority does not repudiate but 
retains it, he would be bound by the obligation 
attached to it. 

25. Where a gift is made in favour of a child of the 
donor, who is the guardian of the child, the 
acceptance of gift can be presumed to have been 
made by him or on his behalf without any overt 
act signifying acceptance by the minor. Im the 


instant case, the mother who is the al 


guardian gifted the property to her mifgor son in 
the year 1945. The donee was a Y, lad of 
16 years of age, capable of AON and 

nc of the 


living jointly with the NO 
execution of the gift would Rave been derived in 


normal a y the minor, being 


beneficiary, soy 


Knowledge deed to both the parents as 


later after its execution. 


natural, ians and the donee is sufficient to 
indi aeceptance of gift by the minor himself or 
oiis behalf by the parents. The gift deed was 
revoked by the mother much after its execution 
as late as in the year 1970. By that time, the 
donee had become a major and he never 
repudiated the gift. We have examined the terms 
of the gift deed. Non-delivery of possession of the 
gifted property, non-exercise of any rights of 


ownership over it, and failure by the donee, on 
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attaining majority, in getting his name mutated 
in official records are not circumstances 
negativing the presumption of acceptance by the 
minor during his minority or on his attaining 
majority. The donor had reserved to herself, 
under the terms of the gift deed, the right to 
manage, possess and enjoy the property during 
her lifetime. Since the possession and enjoyment 
of the property including managemen 

school were retained by the donor 


lifetime, the acceptance of the 


property gifted could be by acceptance. 


Such acceptance is O by its non- 
repudiation by his parentS and by him on 


attaining majority. he evidence on record, 
the mother, the (Pp r, was herself the natural 
guardian ofe winor donee. The father was also 
a guardia E had knowledge of the gift. He also 
did repudiate the gift on behalf of the donee. 
T ee himself was 16 years of age and could 
understand the nature of beneficial interest 
conferred on him. He also had knowledge of the 
gift deed and on attaining majority did not 
repudiate it. These are all circumstances which 
reasonably give rise to an inference, if not of 
express but implied acceptance of the gift. Where 


a gift is made by the parent to a child, there is a 
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presumption of acceptance of the gift by the 
donee. This presumption of acceptance is 
founded on human nature. "A man may be fairly 
presumed to assent to that to which he in all 
probability would assent if the opportunity of 
doing so were given to him." 
RELATIONSHIP OF ADOPTED CHILD ITH 
OTHERS EXPLAINED $> 


In Smt. Sitabai and Anr. vs. WY randa 
MANU/SC/0296/1969 : A.I. S.C. 343 it 


was held that it is Mo implication of 


section 12 and 14 of the Mindu Adoption and 
Maintenance Act, 1 at a son adopted by the 


widow becomes not only of the widow but 


also of de usband. ........ It is clear on a 
reading o main part of Section 12 and Sub- 
sectio i) of Section 11 that the effect of 
adeption under the Act is that it brings about 
severance of all ties of the child given in adoption 
in the family of his or her birth. The child 
altogether ceases to have any ties with the family 
of his birth. Correspondingly, these very ties are 
automatically replaced by those created by the 
adoption in the adoptive family. The legal effect of 


giving the child in adoption must therefore be to 
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transfer the child from the family of its birth to 
the family of its adoption. The result is, as 
mentioned in Section 14(1) namely where a wife 
is living, adoption by the husband results in the 
adoption of the child by both these spouses; the 
child is not only the child of the adoptive father 
but also of the adoptive mother. In case of there 


being two wives, the child becomes the adaptive 


child of the senior-most wife in marriage the 
junior wife becoming the rN of the 
adopted child. Even when a i © 


bachelor 
adopts a child, and he gets jed subsequent 
to the adoption, his wife b the step-mother 
of the adopted child., Whēên a widow or an 
unmarried woman a child, any husband 
she marries sub t to adoption becomes the 
step-fathe thie adopted child. The scheme of 
Sections d 12, therefore, is that in the case 
of adoption by a widow the adopted child becomes 
abs6rBed in the adoptive family to which the 
widow belonged. In other words the child adopted 
is tied with the relationship of sonship with the 
deceased husband of the widow. The other 
collateral relations, of the husband would be 
connected with the child through that deceased 
husband of the widow. For instance, the 


husband's brother would necessarily be the uncle 
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of the adopted child. The daughter of the adoptive 
mother (and father) would necessarily be the 
sister of the adopted son, and in this way, the 
adopted son would become a member of the 
widow's family, with the ties of relationship with 
the deceased husband of the widow as his 
adoptive father. It is true that Section 14 of the 
Act does not expressly state that the «child 
adopted by the widow becomes the ado n 
of the husband of the widow. But it is aqecessary 
implication of Sections 12 and Act that 


a son adopted by the widow F es a son not 
f 


only of the widow but 2 the deceased 
husband. It is for this on’that we find in Sub- 


reas 

section (4) of Sectio QF provision that where a 
widow adopts a Pana subsequently marries a 
husband, and becomes the "step-father" 
of the, adopted child. The true effect and 
inte Nion of Sections 11 and 12 of Act No. 78 


o 6 therefore is that when either of the 
spouses adopts a child, all the ties of the child in 
the family of his or her birth become completely 
severed and these are all replaced by those 
created by the adoption in the adoptive family. In 
other words the result of adoption by either 
spouse is that the adoptive child becomes the 


child of both the spouses. 
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THE RIGHTS OF AN ADOPTED SON CANNOT 
BE MORE THAN THAT OF HIS ADOPTIVE 
FATHER 


Govind Hanumantha Rao Desai vs. Nagappa 
and Ors. MANU/SC/0384/1972 : A.I.R. 1972 
S.C. 1401 it was held thus, a long line of deeision 
has firmly laid down that adoption dates o 
the stage of the death of the adoptive father. ...... 
long after partition between A younger 
son C, his elder son B died, og g after that 
a 


partition widow of B Pe) dopted son to 
her husband B. In the stances, it was held 


that the adopted so (@- entitled to 1/3rd share 
therein as his PP e father if alive at the time 
of aforesai ion could not have obtained 
more on third share. But, the adoption was 
hel of eptember, 18, 1955, i.e. before the 


Adoption and Maintenance Act, 1956, 
came into force on Dec. 21, 1956. ....... If the 


plaintiffs adoptive father was alive in 1933 when 
the partition took place, he could not have 
obtained anything more than 1/3rd share in the 
family properties. It passes our comprehension 
how the plaintiff could acquire a greater right 


than his adoptive father could have had if he had 
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been alive on the date of partition and that he 
could have got if he had been adopted prior to 
that date. 


Vasant and Ors. vs. Dattu and Ors. MANU/SC 
/0308/1986 : A.I.R. 1987 S.C. 398 it was held 
that the introduction of a member into a joint 
family, by birth or adoption, may have the effect 


of decreasing the share of the rest of the s 


of the joint family, but it certainly oS involve 


any question of divesting any Mo 


vested in him. To interpret oe 
ip on the death 


of a member of the jo Se y would be to deny 


ny estate 
2 to include 
cases of devolution of su 
any practical effect adoption made by the 


widow of a mem oe joint family, this is not 


contemplatédfunder law. 
-Ò 

SO a LUDES ADOPTED SON UNDER 
Ga CLAUSES ACT 

Division Bench judgment of Allahabad High court 
in the case of Ajit Datt v. Mrs. Ethel Walters and 
Ors. reported in Air 2001 Allahabad 109 on the 
proposition of right of inheritance of adopted child 


of an Indian Christian, divergent views are 


expressed by Sri G.P. Mathur J., and S.R. Singh 
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J., My Lord G.P. Mathur takes the view that 
"Although there is no rule or law which permits 
adoption. In Christianity there is no prohibition 
against adoption. The right to inheritance by an 
adopted child in the estate of adopted father, is a 
statutory right. Where as in U.K. and USA and 
other European Countries, the State has made a 
law giving right of inheritance to the adepted 
child. Since there is no such adoption pr s 
in India the adoptive child does not haye a right 
to claim the property in acco Sinn the 
Christian Canons. My Lord S. G J., on the 

(OF provisions of 


other hand while mew’ 
Section 3(57) of the Generaf Clauses Act, 1904 


e 
declares that an ad Bron is also a son and the 
adoption is npon in Christianity. 
Therefore, at adopted child has right of 
inheritąn view of the definition of the 'son' in 


the of cal Clauses Act. 


Kerala High Court in the case of Philips Alfred 
Malvin v. Y.J. Gonsalvis and Ors. reported in 
MANU/KE/0495/1999 : AIR 1999 Ker 187 has 
held that the Christian couple can adopt and the 
adopted child gets all rights of a naturally born 
child and entitled to inherit assets of the adoptive 


parents. I am in full agreement with the view of 
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the Kerala High Court and with the view of my 
Lord S.R. Singh J., that an adopted child of a 
Christian parents shall have light of inheritance. 
Unlike in Hindu Law, there is no law prohibiting 
the Christian, couple to adopt male or a female 
child although they may have natural born male 
or a female child as the case may be. The adoption 


according to Christians is based on both temporal 


and spiritual values. Therefore, I am of wW 
that the 3rd defendant and the defendants 4 and 
5 are entitled to a share notwithst that the 
third defendant and late “QF aus are the 


adopted children. O 


MALE HAS A WIF, Orne, HE SHALL NOT 
ADOPT EXCE THE CONSENT OF HIS 


WIFE os 


o 
Sidda ane and Ors. vs. Gouravva 
KA/ 0854/2003 - ILR 2004 KAR 3611 
- The proviso to Section 7 of Hindu Adoption And 
Maintenance Act, 1956, makes it very clear that 
if that male has a wife living, he shall not adopt 
except with the consent of his wife; unless the 
wife(a) has completely and finally renounced the 
world (b) has ceased to be a Hindu or (c) has been 


declared by a Court of competent jurisdiction to 
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be of unsound mind. Therefore, the proviso 
makes it very clear under what circumstances in 
spite of a wife living a male Hindu is competent to 
adopt a child without her consent. Having regard 
to the language employed in the said proviso, the 
said proviso is exhaustive. The law does not 
provide for any other contingency under which a 
male Hindu can adopt a child without the cosent 
of his wife living at the time of adoption. e 
circumstances under which a consentof wife is 
not necessary are specified, they SS. added 
to. To do that would be ad NI a. to the 


statute. More over the w ithe proviso that 


"he shall not adopt ae with the consent of his 


wife" is emphatic renders the provision 
mandatory and be obeyed if the adoption 
to be lawful§ When the wife's consent not 
obtained r husband at the time of adoption, 
the n is ab initio void and non-est. ....... 
Adeption is the admission of a stranger by birth 
to the privileges of a child as if the said child was 
born to the adoption parents. With the adoption 
the child takes birth to the adoptive parents and 
acquires interest in the property belonging to the 
adoptive parents. Thus, the adoption affects the 
rights of a Hindu wife in the property of her 
husband. When a wife gives birth to a child 
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whether she likes the child or not, law recognizes 
her as the mother of the said child and the said 
child as the son or daughter of the said wife. For 
recognizing this relationship consent, 
concurrence of the mother is not required. But, if 
a stranger by birth has to be conferred with the 
privileges of a child of the said wife the consent of 
the wife is a must. No child could be faisted 
against such a wife by her husband wit er 
consent and against her wish. In other¢@words she 
cannot be compelled to recogni S, by 
birth as her child and she as NO ines of the 
said child. More so, whe adoption affects 


Therefore, having r o the object sought to 


her absolute right to th bi rty of her husband. 
t 


be achieved ay NVa and the underlining 


principle o, ov Oe to be achieved by the 


ee o t any other interpretation would 


to the letter and spirit of the 
axe 


DWYAMUSHYAYANA FORM OF ADOPTION 


S.T. Krishnappa vs. Shivakumar and Ors. 
2006 (3) KCCR 1920 : MANU/KA/8704/2006 - 
The term 'dwyamushyayana' is applicable to an 


adopted son retaining his voluntary relationship 
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to his natural father with his acquired relation to 
his adoptive parents and as such is entitled to 
claim succession or heirship in both the families. 
Where a person gives his son to another under an 
agreement that he should be considered to be the 
son of both the natural and the adoptive fathers, 
the son so given in adoption is called 
'dwyamushyayana’. In this form of adoption, it is 
essential to prove such an agreemen it 
should also be proved that thereQwas the 
ceremony of giving and taking of tive son. 


A 'dwyamushyayana’' inherits vy his natural 
and adoptive families. XD dence or proof 
i 


required for normal adgptior1s also applicable to 
this type of night It is the adoption deed 
which must re e intention of adoptive or 


genitive fi treat the boy as son of both 
families. Ò 


he present case, held, no such 
intent#®n ‘was apparent from the adoption deed. 

every case of absolute dwyamushyayana 
form of adoption, there must be an agreement to 
the effect that the person given in adoption shall 
be the son of both i.e., the natural father as well 
as the adoptive father and as such an agreement 
must be proved like any other fact by the party 


alleging the same. 
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REVERSIONERS CONSENT NOT REQUIRED 
AFTER AMENDMENTS IN HINDU LAW 


G. Appaswami Chettiar v. R. Sarangapani 
Chettiar, reported in A.I.R. 1978 S.C. 1951, 
the Apex Court considered the difference between 
the old Hindu Law relating to adoption and the 
one under the 1956 Act and has observedathat 
though the 1956 Act is not applicable; e 
consent of sapindas required under thetgld Hindu 
Law has become unnecessary S 
circumstances. The Apex Co No} with the 

Foi paragraph- 


requirement of assent of Oo 
13 of the aforesaid decision and has held as 


ci 
under: The Hindu Leon and Maintenance 


Act, 1956 has 


d the law of adoption and 
maintenanc codified law has made several 
changes i law of adoption. With the passing 
of (hadu Succession Act, 1956, sons and 
Css are treated equally in the matter of 
succession. Equality in status is recognized in the 
matter of adoptions also. The Hindu Adoptions 
and Maintenance Act, 1956, provides for 
adoptions of boys as well as girls. Formerly a 
woman could adopt only to her husband but now 


she can adopt for herself. A widow can now adopt 


a son or daughter to herself in her own right. No 
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question of divesting of any property vested in any 
person arises for under the Succession Act she is 
entitled to take the property absolutely. Under the 
changed circumstances, therefore, the questions 
of the sapinda's consent or depriving him of his 
reversionary interest or the motive of the widow 
for adoption do not arise. The adoption in the 
instant case was in 1953 before the Act came into 
force. The court has to take into acc e 
changed circumstances ticularly 
disappearance of the basis of ther, ments of 


sapinda's assent on the gro f presumed 


incapacity of the woman. `O 


INTERPRETATION OACMILL 


Supreme , @du in its later decision in 
Maulesh ar) ani & Ors v. Jagdish Prasad & 
Ors : f@anv/sc/0044/2002 : (2002) 2 SCC 
abo that case, the testator had bequeathed 
the suit properties absolutely to his wife in the 
first part of the Will and in the latter part of the 
Will, had also bequeathed the same suit property 
to nine sons of his daughters. In the aforesaid 
contest, the Supreme Court held as under:- "The 
next question that arises for consideration is, the 


validity of the second part of the will whereby and 
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whereunder the testator gave the very same 
property to nine sons of his daughters. 

In Ramkishorelal v. Kamalnarayan it was 
held that in a disposition of properties, if there is 
a clear conflict between what is said in one part 
of the document and in another where in an 
earlier part of the document some property is 
given absolutely to one person but later on, ther 
directions about the same property a n 
which conflict with and take ANE the 


absolute title given in the Ho) 
bsolute title 


, in such 
a conflict the earlier dispositi 
should prevail and t directions of 


disposition should be. disregarded. In Radha 


Sundar Dutta v. ss Jahadur Rahim it was 
o 


held where therf 
clause an Xe clauses and it is not possible 
to give, > o all of them, then the rule of 
con, tnc n is well established that it is the 
Lause that must override the later clauses 


and not vice versa. In Rameshwar Bakhsh Singh 


nflict between the earlier 


v. Balraj Kuar it was laid down that where an 
absolute estate is created by a will in favour of 
devisee, the clauses in the will which are 
repugnant to such absolute estate cannot cut 
down the estate; but they must be held to be 


invalid. 
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From the decisions referred to above, the 
legal principle that emerges, inter alia, are; 
1) where under a will, a testator has bequeathed 
his absolute interest in the property in favour of 
his wife, any subsequent bequest which is 
repugnant to the first bequeath would be invalid; 
and 
2) where a testator has given a restricted or 


limited right in his property to his widow,Tt’is 


open to the testator to bequeath the Ke after 


the death of his wife in the eR) 
(ae Dutta 


Madhuri Ghosh and ow 
and Anr.: MANU/SC/147872016 : (2016) 10 


SCC 805, the Su Court referred to the 
aforesaid decisi d held as under:- "In law, 
the positi S ‘that where an absolute bequest 
has ae e in respect of certain property to 
cer {pds ons, then a subsequent bequest made 
o> same property later in the same Will to 


other persons will be of no effect." 


In Ramachandra Shenoy and another v. Mrs. 
Hilda Brite and others [MANU/SC/0248/1963 : 
AIR 1964 SC 1323], the terms of a Will 
containing the following clause had to be 


construed:- "All kinds of movable properties 
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inclusive of the amounts that shall be got from 
others and the cash; - all these my eldest 
daughter Severina Sobina Coelho shall after my 
death enjoy and after her lifetime, her male 
children also shall enjoy permanently and with 


absolute right." 


In the decision in Raj Bajrang Bahadur Singh v. 
Thakurain Bakhtraj er 
[MANU/SC/0081/1952 : AIR 1953 S@ 7], a will 
executed by Raja Bisheshwar Si 

properties, described in lists 

the plaint, were bequeat 


maintenance of the son and his heirs, was 


younger son, by way of A, g provisions for the 


considered. It w d that- "As I have become 
sufficientl no reliance can be placed on 
life, by.G¢d's grace I have got two sons namely, 
Baj ng ahadur Singh, the elder, and Dhuj 
S the younger. After my death the elder son 
would according to rule, become the Raja, the 
younger one is simply entitled to maintenance." It 
was also stated in the Will that- "Consequently, 
with a view that after my death the younger son 
and his heirs and successors, generation after 
generation, may not feel any trouble and that 


there may not be any quarrel between them". 
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"In case where the intention of the testator 
is to grant an absolute estate, an attempt to 
reduce the powers of the owner by imposing 
restraint on alienation would certainly be repelled 
on the ground of repugnancy; but where the 
restrictions are the primary things which the 
testator desires and they are consistent with the 


whole tenor of the will, it is a material 


circumstance to be relied upon for displa e 
presumption of absolute ownership implied in the 
use of the word "malik". We hol S. that 
the Courts below were right in, O, that Dhuj 
Singh had only a life in (og properties 
under the terms of npr 


In Sadaram Su yana and another v. Kalla 
Surya am and another 
[MANU/S 86/2010 : 2011 SAR (Civil) 1], it 
wa d that where an absolute estate is created 
b i) in favour of the devisee, the clauses in the 
Will, which are repugnant to such absolute 
estate, cannot cut down the estate; but they must 
be held to be invalid. It has been further held that, 
where there is a conflict between two clauses 
appearing in a Will and when it is not possible to 
give effect to all of them, then the rule of 


construction is well established that it is the 
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earlier clause that must override the later clauses 


and not vice versa. 


Raman Sameeranan v. Raman Varunan and 
others [MANU/KE/0106/1960 : AIR 1960 
Kerala 226], wherein it was held- "The father 
having conveyed the properties absolutely in 


favour of the plaintiff and the first defendant, 


further down says that both of them are d 
to enjoy the property themselves NY Pattas 


and paying revenue and other © e on the 
properties. No doubt, the W xpresses an 
e in possession 


intention that he will oe 
and management of the properties during the 


lifetime of the firs dant who was then a 
minor and this 

expressio NEN e first defendant should not 
oe during the minority of the 
plaintiff. Phis, in my opinion, is nothing more 
t ious wish expressed by a well-intentioned 
father that the properties given by him to his two 
sons must be preserved for the benefit of both. 
This, in my view, cannot certainly put any 
restriction in the disposing power of the first 
defendant in respect of the properties given to 


him, and which have been clearly expressed in 


the earlier portions of the document. Even if this 


A gift to legal fraternity - Sridhara Babu N Advocate 





1648 


is considered to be a restriction in my opinion 
that restriction cannot operate in the face of 
unequivocal disposition in full of all his rights in 
favour of the two sons. As stated earlier, this is 
nothing more than a pious wish by a well- 


intentioned father." 


Fatima Sarohini Suresh and others K. 

Saraswathi Amma and s 

[MANU/KE/0015/1986 : AIR 1986 Kerala 56]. 

In that decision, a Division Benc. rt had to 

consider the restrictions meee one Suresh 
1 


in respect of the prop otted to him. 


Properties were "ah to *the two daughters, 


namely, Hasheela mila, and also one son 
namely, Maheshé¢ AN regard to the other son 
named Su, SEW items of properties were set 
apart. Th t item was to be retained by his 
mo h a right to take its income, till the 

idge of the youngest daughter Jamila; and 
after her marriage, Suresh was to step into his 
mother's shoes with a right to enjoy it during his 
lifetime. The second item was also to be retained 
by the mother during her life, Suresh getting it 
only after her death with a right to get income 
during his lifetime. It was also mentioned that he 


could not encumber or alienate items 1 and 2 at 
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any time, and after his death, they were to devolve 
successively on his descendants. By relying on 
the decision in Ragunath v. Deputy 
Commissioner [MANU/PR/ 0150/1929 : AIR 
1929 PC 283], the Division Bench in Fatima 
Sarohini Suresh held that as far as the properties 
allotted to Suresh are concerned, they have to be 
understood as allotting a share to Sureshkand 
then creating conditions repugnant to t e 
so created. In Ragunath, the Privy Council held 
that such conditions must be d as an 
attempt to impose repugnant c iffons upon the 


estate so created and are, re, void. 


In Indu Kakkar v, QDrana State Industrial 


Development ation Ltd. and another 


[MANU/S 1998 : (1999) 2 SCC 37], it 
was held aragraph 16 that- "However, the 
allott A contended before the trial court that 
c of the agreement is unenforceable in view 
of Section 11 of the TP Act. But that contention 
was repelled, according to us, rightly because the 
deed of conveyance had not created any absolute 
interest in favour of the allottee in respect of the 
plot conveyed. For a transferee to deal with 
interest in the property transferred "as if there 


were no such direction" regarding the particular 
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manner of enjoyment of the property, the 
instrument of transfer should evidence that an 
absolute interest in favour of the transferee has 
been created. This is clearly discernible from 
Section 11 of the TP Act. The section rests on a 
principle that any condition which is repugnant 
to the interest created is void and when property 
is transferred absolutely, it must be done with all 


its legal incidents." 


In Hill Properties Limited v. rear of 
India and others [MANU/ W 2013 : 
(2014) 1 SCC 635], it w OP when there 
is a transfer of a specie “Oo a legal bar on 
the saleability or AN bility of such a species 


of interest, will Vy 


held that é 1 or interest to occupy and enjoy 


haos and confusion. It was 


such agp of property, if curtailed against its 


V 


go transferability, such clauses are not 


In Rameshwar Bakhsh v. Balraj Kuar 
[MANU/PR/0050/1935 : AIR 1935 PC 187], it 
was held: "These two documents constitute the 
testamentary instrument, and in interpreting 
them it is the duty of the Court to find out the 


intention of the testator. It is clear that that 


A gift to legal fraternity - Sridhara Babu N Advocate 





1651 


intention is to be gathered from the language 
used by the testator, because it is the words used 
in the instrument by which he has conveyed the 
expression of his wishes. The meaning to be 
attached to the words may however be affected by 
surrounding circumstances; and, when this is the 
case, those circumstances should be taken into 
consideration. As laid down by Sectiom 82, 
Succession Act, the meaning of any cla a 
will is to be collected from the entire irigtrument; 


and all the parts of a will are to sO ed with 
reference to each other and OF 


form one consistent w here it is not 
possible to reconcile all the parts, the latter must 


prevail." <O 


possible, to 


Narmadabe AS S aganlal Thakker v. 


Pranjiya Aw 
25 N aph 3 of the judgment gives the 


aganlal Thakker (1997) 2 S.C.C. 


igs of the gift, as in our case. There was also 
a direction to the donees to enjoy the property as 
exclusive owners of the same and they are 
entitled to enjoy, transfer, etc. But the gift further 
provided that the donor will continue in 
possession of the property and collect the profits 
therefrom during his lifetime and that he had also 


retained the power to let out the building and to 
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collect the rent therefrom. In spite of the above 
wordings, when the document was cancelled by a 
subsequent deed, and when litigation arose, their 
lordships held in paragraph 7 thus: It would thus 
be clear that the execution of a registered gift 
deed, acceptance of the gift and delivery of the 
property, together make the gift complete. 
Thereafter, the donor is divested of his titleaand 


the donee becomes the absolute owne e 


property. The question is, i: gift in 
question had become complete x) tion 123 
of the T.P. Act? It is seen fro ecitals of the 


gift deed that; Motilal Go ed the property 


to the respondent, o r words, it was a 


conditional gift. PRS o recital of acceptance 


nor is there O nce in proof of acceptance, 

ef Tad specifically stated that the 
property wou d remain in his possession till he 
wa afp Naive. Thereafter, the gifted property 
hel Pcame his property and he was entitled to 
collect mesne profits in respect of the existing 
rooms throughout his life. The gift deed conferred 
only limited right upon the respondent/donee. 
The gift was to become operative after the death 
of the donor and he was to be entitled to have the 


right to transfer the property absolutely by way of 


gift or he would be entitled to collect the mesne 
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profits. ...... It would thus be seen that the donor 
had executed a conditional gift during his 
lifetime. Their Lordships considered the 
document not as a gift, but as a document which 
has to come into force on the death of the donor. 
If this is the interpretation that has to be given, 
on the basis of the decided cases, I can only hold 


that there was no right in praesenti created 


Supreme Court reported in SS v. 
Mattulal MANU/SC/0052/199 ] 1 SCR 


839 , the case was regardi rtition deed 
between two brothers. ‘Oo was made that 


they intended to gift the land‘to their cousin sister 
Kasturibai, and a oen correspondence 
also shows th e land was allotted to 
Kasturibai question before the Supreme 
Court w hether the earlier intention to 
execu a gift and the subsequent 
c spondence will amount to a gift. That was a 
document which came into, existence at a time 
when the Transfer of Property Act was not in force 
in the State of Hyderabad. But there was a similar 
provision under the Hyderabad Transfer of 
Property Act. Considering the same, in paragraph 
4 of the judgment, their Lordships said thus: ... it 
is seen that the gift of immovable property should 
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be made only for transferring the right, title and 
Interest by the donor to the donee by a registered 
instrument signed by or an behalf of the donor 
and must be attested by atleast two witnesses. 
The preexisting right, title and interest of donor 
thereby stand divested in the donee by operation 
of Section 17 of the Registration Act only when 
the gift deed is duly registered and thereafter the 
donor would lose title to the property. It 

be proved that the donee had ac 

property gifted over under the inst t. In this 


case, though the transfer or gi acted upon 


by Kasturibai as per t 
evidence on record, Q admittedly, there is no 


written instrumen cuted by the donor, 
namely, the plai nd the defendant in favour 
of their coufsi ster Kasturibai and it was got 
attested least two witnesses and registered 
in nce with the provisions of the Stamp 
A the Registration Act. ....... Their Lordships 
were of the view that unless the property is legally 
transferred in favour of their cousin, here cannot 


be any question of gift though there may be a 


valid intention to gift. 


Navneet Lal vs. Gokul and Ors.1976 (1) SCC 
630: MANU/SC/0328/1975 
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(1) In construing a document whether in English 

or in vernacular the fundamental rule is to 

ascertain the intention from the words used; the 

surrounding circumstances are to be considered; 

but that is only for the purpose of finding out the 

intend ed meaning of the words which have 

actually been employed. Ram Gopal v. Nand Lal 

MANU/SC/0044/1950 : [1950] 1 SCR 766 

(2) In construing the language of the will t 

is entitled to put itself into the testator' 

(Venkata Narasimha v. Parthas 

Ind App 51 73 and is bound t in mind also 

other matters than me words used. It 
n 


must consider the s g circumstances, 

the position t KÖ rat his family 

relationship, a ability that he would use 
a 


words in a r sense.... But all this is solely 


as an aid oO at a right construction of the 
will, a: N ascertain the meaning of its language 
sed by that particular testator in that 
document. (Venkata Narasimha's case (supra) 
and Gnanambal Ammal v. T. Raju Ayyar 
MANU/SC /0045/1950 : [1950] 1 SCR 949 . 
(3) The true intention of the testator has to be 
gathered not by attaching importance to isolated 
expressions but by reading the will as a whole 


with all its provisions and ignoring none of them 
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as redundant or contradictory (Raj Bajrang 
Bahadur Singh v.  Bakhtraj Kuer), 
MANU/SC/0081/1952 : [1953] 4 SCR 232. 

(4) The court must accept, if possible, such 
construction as would give to every expression 
some effect rather than that which would render 
any of the expressions inoperative. The court will 
look at the circumstances under which the 
testator makes his will, such as the sta 
property, of his family and the li 
apparently conflicting dispositi 

reconciled by giving full effect 

in a document, such a 


accepted instead of a construction which would 


have the effect of ~~ own the clear meaning 


of the words use Py 
one of the NOW Aoonable constructions would 
lead to, One, that should be discarded in 


fav o construction which does not create 


e testator. Further, where 


any*such hiatus. (Pearey Lal v. Rameshwar Das) 
: MANU/SC/0398/1962 : AIR 1963 SC 1703 . 

(5) It is one of the cardinal principles of 
construction of wills that to the extent that it is 
legally possible effect should be given to every 
disposition contained in the will unless the law 
prevents effect being given to it. Of course, if there 


are two repugnant provisions conferring 
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successive interests, if the first interest created is 
valid the subsequent interest cannot take effect 
but a Court of construction will proceed to the 
farthest extent to avoid repugnancy, so that effect 
could be given as far as possible to every 
testamentary intention contained in the will. 
(Ramachandra Shenoy v. Mrs. Hilda Brite 
MANU/SC/0248/1963 : [1964] 2 SCR 722 


In K.S. Palanisami (Dead) thro egal 


Representatives v. Hindu nity in 
General and Citizens of ‘OP ettipalayam 
1 


and others, MANU/SC/ wy 
SCC 15 (paras 42, 45 and 6f): 


7: (2017) 13 


"42. Justice (1, J., speaking 
for this Court in bal Ammal v. T. Raju Ayyar 


and others SC/0045/1950 : AIR 1951 SC 
103, og ruction of the will laid down the 
foll wig para 10: "10. The cardinal maxim to 
rea by Courts in construing a will is to 
endeavour to ascertain the intentions of the 
testator. This intention has to be gathered 
primarily from the language of the document 
which is to be read as a whole without indulging 
in any conjecture or speculation as to what the 


testator would have done if he had been better 


informed or better advised. 
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In construing the language of the will as the 
Privy Council observed in Venkata Narasimha v. 
Parthasarathy Appa Row, 
MANU /PR/0005/1913: "[the Courts] are entitled 
and bound to bear in mind other matters than 
merely the words used They must consider the 
surrounding circumstances, the position of the 
testator, his family relationship, the probability 
that he would use words in a particula e, 
and many other things which are ofte&{\summed 
up in the somewhat pictures re. "The 


Court is entitled to put itself Z e testator's 


armchair' 


arriving at a right hove n of the will, and to 
1 


ascertain the meani ts language when used 
by that particul Neto: in that document so 
soon as th ction is settled, the duty of the 
Court is t ry out the intentions as expressed, 
an nde ther. The Court is in no case justified 
LON: to testamentary dispositions In all 
cases it must loyally carry out the will as properly 
construed, and this duty is universal, and is true 
alike of wills of every nationality and every religion 
or rank of life." 

44. General principles for construction of a 
Will have been reiterated by this Court in a large 


number of cases. It shall be sufficient to refer to 
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a three Judge Bench judgment of this Court in 
Navneet Lal alias Rangi v. Gokul and others, 
MANU/SC/0328/1975 : 1976 (1) SCC 630. After 
referring to judgment of Privy Council and several 
judgments of this Court, certain principles were 
enumerated in paragraph 8 of the judgment, 
which is to the following effect: "8. From the 
earlier decisions of this Court the follewing 
principles, inter alia, are well established? 

(1) In construing a document whether n English 
or in vernacular the fundam G. is to 
ascertain the intention from t W. used; the 
surrounding circumstanc "OF considered; 
but that is only for the DO of finding out the 
intended meaning < e words which have 

d 


actually been e . (Ram Gopal v. Nand Lal, 


(2) In ço 


ing the language of the will the 


aes 4 950 : AIR 1951 SC 139). 


Co ts titled to put itself into the testator's 
a ir (Venkata Narasimha v. Parthasarathy 
MANU/PR/0005/1913) and is bound to bear in 
mind also other matters than merely the words 
used. It must consider the surrounding 
circumstances, the position of the testator, his 
family relationship, the probability that he would 
use words in a particular sense. ... But all this is 


solely as an aid to arriving at a right construction 
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of the will, and to ascertain the meaning of its 
language when used by that particular testator in 
that document. (Venkata Narasimha's case 
(supra) and Gnambal Ammal v. T. Raju Ayyar, 
MANU/SC/0045/1950 : AIR 1951 SC 103) 

(3) The true intention of the testator has to be 
gathered not by attaching importance to isolated 
expression but by reading the will as a wholewith 
all its provisions and ignoring none of s 


redundant or contradictory. (Rajęą Bajrang 


Bahadur Singh v. Thakurain aj Kuer, 
MANU/SC/0081/1952 : AIR + 7) 


(4) The Court must NO possible, such 
construction as would. give*to every expression 


some effect rather t Or. which would render 
any of the expreg Ps inoperative. The Court will 
look at t cicumstances under which the 
testatog his will, such as the state of his 
pro erly, f his family and the like. Where 
apparently conflicting dispositions can be 
reconciled by giving full effect to every word used 
in a document, such a construction should be 
accepted instead of a construction which would 
have the effect of cutting down the clear meaning 
of the words used by the testator. Further, where 
one of the two reasonable constructions would 


lead to intestacy that should be discarded in 
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favour of a construction which does not create 
any such hiatus. (Pearey Lal v. Rameshwar Das, 
MANU/SC/0398/1962 : AIR 1963 SC 1703) 

(5) It is one of the cardinal principles of 
construction of wills that to the extent that it is 
legally possible effect should be given to every 
disposition contained in the will unless the law 


prevents effect being given to it. Of course, if¢€here 


are two repugnant provisions c g 


successive interests, if the first Wo is 


valid the subsequent interest c ke effect 
but a Court of construction 
farthest extent to avoid re cy, so that effect 
could be given as far as” possible to every 
testamentary men contained in the will. 
(Ramachandra oy v. Mrs. Hilda Brite, 
MANU/SC es : AIR 1964 SC 1323)" 
45. High Court in the impugned 
jud Nias elaborately considered whether a 
sja Joint Will or Joint and Mutual Will. High 
Court after referring to the large number of cases 
has come to the conclusion that it is a Joint and 
Mutual Will, since both the testator and testatrix 
agreed to devote their properties for carrying out 
charities, the High Court concluded that 


intention of both testator and testatrix to give 
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property to charities is manifest from the reading 
of the Will in its entirety. 

61. We, thus, are of the view that giving 
absolute right to the survivor during his lifetime 
to deal with the properties in no manner cannot 
be said to be right given in disregard of object of 
trust. The charitable purpose of the Will is not 
lost even if survivor is given absolute righta The 
obligation of survivor to act in furthe of 
object as agreed by both the testator% survives 
and binds the survivor. Altho ill was 
irrevocable after the death of v2% but the Will 

O 


expressly granted absolut 


survivor." 


ESSENTIALS OF vear 


Patel Ra N Gi Mathurbhai vs. Govindbhai 
Chhotab ai) Patel and Ors. 
MA u 0774/2018 - The essentials of a valid 
can be enumerated as under: 
a) There must be transfer of ownership - As in the 
case of a sale, there must be a transfer of all the 
rights in the property by the donor to the donee. 
However, it is permissible to make conditional 
gifts. The only restriction is that the condition 


must not be repugnant to any of the provisions of 
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Sections 10 to 34 of the Transfer of Property Act, 
1882. 

b) The ownership must relate to a property in 
existence - Gift must be made of existing movable 
or immovable property capable of being 
transferred. Future property cannot’ be 
transferred. 


c) The transfer must be without consideration - 


The word "consideration" refers to 


consideration and does not include xy" love 


and affection. $O 
d) The gift must have been m ntary - The 


offer to make the gift m OF A gift 
therefore should be executed’ with free consent of 
the donor. This co hould be untainted by 
force, fraud or OY influence. 

e) The do be a competent person - Ina 
transacti way of gift the transferor is called 
a ng end he divests his ownership in the 
pfreferty so as to vest it in the transferee, the 
donee. The donor must be a sui juris. He must 
have attained the age of majority, possess a 
sound mind and should not be otherwise 
disqualified. 

f) The transferee must accept the gift - The gift 


must be accepted by the donee himself. 
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Acceptance must be made during lifetime of the 


donor and while he is capable of giving. 


Supreme Court in Perumallakkal V. Kumarsean 
Balakrishnan MANU/SC/0289/1966 : AIR 
1967 SC 569 held that the gift made to wife by 
her husband of the ancestral immovable property 
out of affection cannot by upheld even where the 
husband is carrying out his father's wi > fOr 
no such gift is permitted under Hindu@Law in so 
far as immovable ancestral properfy~™ ncerned 
Evan the father-in-law, if he h re to makea 
gift at the time of the marni is daughter-in- 


erty is concerned. 


law. would not be co tenťto do so in so far as 
immovable ancestr N 


Privy Cou qL eth Lakshmi Chand V. Mt. 
sna R/0053/1926 : AIR 1926 P.C. 


Now that a bequest by an undivided 


coparceny of his interest was justified on the 
basis of a family arrangement which was acted 


upon and consented to by all the co-sharers. 


Division Bench of the Madras High Court in 
Rathinasabhapathy Piliai V. Saraswathi 
Ammal MANU/TN/0210/1954 : AIR 1954 Mad 
307 in that case, the Division Bench clearly held 


A gift to legal fraternity - Sridhara Babu N Advocate 





1665 


that " a gift of undivided coparcenary interest is 
not permitted under Hindu Law But however, it 
held That such a gift can be made with the 
consent of all the coparceners and that with such 
consent gift may be even to a stranger or a 


charity." 


Division Bench of Court in Suryakanth v. 
Suryanarayana Murthy MANU/AP/03 5 
: AIR 1957 A.P. 1012. learned Judgestheld: "The 
rule of law is not that the gift of, SS, share 
is void in the sense that it is a W 
the sense that it is oye on the other 


coparceners. The rule ig that no such gift can be 


but only in 


made without the rrence of the parsons 
affected But wh n this case the members of 
the family, quently recognised and acted 


upon the nd allotted a share to the donee, 


the raketon cannot be attacked by a stranger 


o donor himself. Hence there could be no 
impediment of law in passing of a good title in 


favour of the minor wife under that arrangement." 


GIFT OR TRANSFER WITH CONDITION 


Prem Kali vs. Deputy Director of 


Consolidation Sitapur and Ors.: 
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MANU/UP/0293/2016 - A gift is "transfer of 
property whether movable or immovable" with 
meaning of Section 5 of Transfer of Property Act, 
1882 and are governed by its provisions. Gift has 
been defined under Section 122 of Transfer of 
Property Act, 1882 and mode of gift has been 
given under Section 123. In this case, 
interpretation of Section 10, 122 and 126 which 
are necessary, quoted below:-- 

"10. Condition restraining altenation.-- 
Where property is cst to a 

S 


condition or limitation absolu training the 


transferee or any person cafne under him from 


parting with or au g of his interest in the 


property, the conditi imitation is void except 


in the case of a where the condition is for 
the benefi < essor or those claiming under 
him: A at property may be transferred to 
or for Neenefit of a woman (not being a Hindu, 
aimadan or Buddhist), so that she shall not 
have power during her marriage to transfer or 
charge the same for her beneficial interest 
therein. 
122. "Gift" defined.--"Gift" is the transfer of 
certain existing movable or immovable property 


made voluntarily and without consideration, by 


one person, called the donor, to another, called 


A gift to legal fraternity - Sridhara Babu N Advocate 





1667 


the donee, and accepted by or on behalf of the 
donee. 

Acceptance when to be made.--Such acceptance 
must be made during the lifetime of the donor and 
while he is still capable of giving. 

If the donee dies before acceptance, the gift is 
void. 

126. When gift may be suspend 
revoked.--The donor and donee may agre n 
the happening of any specified event which does 
not depend on the will of the dono SP ore be 


the parties 


the case may be. 
A gift may also (Aye voked in any of the cases 
(save want alure of consideration) in which, if 


it were a act, it might be rescinded. 


Sav. aforesaid, a gift cannot be revoked. 


Ne#thidg contained in this section shall be deemed 
to affect the rights of transferees for consideration 
without notice. 

Illustrations 

(a) A gives a field to B, reserving to himself, with 
B's assent, the right to take back the field in case 
B, and his descendants die before A. B dies 
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without descendants in A's lifetime. A may take 
back the field. 
(b) A gives a lakh of rupees to B, reserving to 
himself, with B's assent, the right to take back at 
pleasure Rs. 10,000 out of the lakh. The gift holds 
good as to Rs. 90,000 but is void as to Rs. 10,000 
which continue to belong to A." 

A bare reading of Sections 10 and 16 of 
Act, 1882, shows that Section 10 lays d at 
in a transfer, the condition restraining @lienation, 
cannot be inserted. Section 126 ep lays 


down that on happening of “ey 


depended on the will of ~O , the gift can be 
suspended or revoke Přesent case is not 


ondition, not 


covered under egies According to the 


respondent, gift 


conditional. ........... In this 


deée n-transferable right has been 
con N upon Smt. Parag Devi with further 
s ion that after her death the property will 
devolve upon the sons of donor. This condition 
restraining Smt. Parag Devi from transferring the 
property in dispute is void and gift deed dated 
05.03.1974 executed by Smt. Parag Devi is valid. 


Mohinder Singh Verma vs. J.P.S. Verma and 
Ors.: MANU/DE/0787/2014 - Plaintiff, "within a 
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few months" of the execution of the Gift Deed 
became aware of the fraud claimed to have been 
exercised by the defendants - Limitation of three 
years commence from the date when the right to 
sue first accrues - It is neither the case of the 
plaintiff that the Donor and the Donee had agreed 
that on the happening of any specified event the 
Donor may revoke the gift nor is any sucheterm 
found in the registered Gift Deed - A gif ct 
to the condition that Donee is to N the 


Donor cannot be revoked unde 126 for 


failure of the Donee to maintai OF. ...... Gift 


is a form of transfer of ~O . Once a gift in 
accordance with law has been made, the property 


stands transferred e Donor to the Donee 
and the Donor ested of all rights in the 
property a «geal vests absolutely in the 
Donee PA e Donor cannot subsequently 
rev > the said transaction, just like once 
apfoperty is sold, the seller/vendor cannot 
subsequently revoke or cancel the sale. The only 
difference between a Sale Deed and a Gift Deed, 
both of which are forms/modalities of transfer of 
property, is that while in the Sale Deed the 
consideration is materialistic, in a Gift Deed the 


consideration is non-materialistic. To hold that 


transfer of property, after affecting the transfer, 
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retains a right to revoke/cancel the transfer 
would tantamount to unsettling the rights and 
transactions in immovable property. ........... Of 
course, a transfer of property, whether it be by 
way of sale or gift or lease or in any other 
manner/mode prescribed under the Transfer of 
Property Act, being but a contract, is 
void/voidable and can be declared so ow the 
grounds permitted under the Indian Cont t, 


1872. The said grounds include ‘SS of 


fraud and undue influence. Ko) 9 of the 
Contract Act provides that w nsent to an 
Agreement is caused by ~ the contract is 


voidable at the option % the party whose consent 


was so caused. Si y Section 19A of the 
Contract Act m contract, the consent of a 


party whe caused by undue influence, 
voidable or 


oe 


Naramadaben Maganlal Thakker Vs. 


option of the party whose consent 


Pranjivandas Maganlal Thakker 
MANU/SC/1045/1997 : JT 1996 (9) SC 273 - 
On an interpretation of the recitals of the Gift 
Deed it was held that it was a conditional gift; 
there was no recital in the Gift Deed of acceptance 


nor was there any evidence in proof of 
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acceptance; the stipulation in the Gift Deed that 
the property would remain in possession of the 
Donor till his lifetime and that the property would 
become the property of the Donee after the 
lifetime of the donor. It was held on the said 
interpretation of the Gift Deed that the gift was to 
become operative after the death of the Donor, as 
the Donee was to have a right to transfeg the 


property absolutely and to collect its e 


profits only after the lifetime of the Doftor. It was 
further held that the Donor i retained 


possession and enjoyment of TOF perty during 


his lifetime, was entitled i 
Deed. 


/cancel the Gift 


© 


The decision in U/MH/0323/1988 : AIR 
1988 Bo anohar Shivram Swami v. 
Mahadeo ruling Swami and Ors. is one 
wheres learned Single Judge of the Bombay 

urt, dealing with a condition incorporated 
in the sale deed of a property that it should not 
be sold to anybody outside the family of the 
vendor, held the same to offend Section 10 of the 


Transfer of Property Act and therefore was void. 


The decision in MANU/UP/0283/1935 : AIR 
1935 All 493 Gayasi Ram and Ors. v. 
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Shahabuddin and Ors. is that of a Division 
Bench of the High Court wherein the validity of a 
clause in a sale-deed that the vendee should not 
transfer the property by mortgage, gift or sell to 
anyone excepting vendor or his heirs came up for 
consideration and the Division Bench held that 
such a condition is contrary to Section 10 of the 


Transfer of Property Act and therefore void. 


In MANU/PH/0122/1971: A.1.R. 1971 P&H 87 
Smt. Lilawati and Ors. v. Firm ari Suraj 
Bhan and Anr. a learned Sing e of the said 
High Court held that a ve OOF a to ignore 
a condition which cuts ~~. absolute right of 
enjoyment over the rty and any direction in 


the sale-seed w iS contrary to the enjoyment 
of such ab AENSiate is void and unenforceable. 


b 
In a \2) Sim. L.C. 126 Brahama Nand and 
Anr! v. Roshani Devi, a learned Single Judge of 
Himachal Pradesh High Court held that the 


stipulation in a document of sale regarding non- 
alienation and not to have any right to dissipate 
or alienate but rather only get benefit therefrom, 
from generation to generation as desired by the 
vendor was void for being in violation of Section 


10 of the Transfer of Property Act besides being 
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hit by Section 23 of the Contract Act and 
consequently the vendor was not entitled to file a 


suit for revocation of the sale deed. 


In MANU/UP/0004/1927 : A.I.R. 1927 All 170 
Aulad Ali and Ors. v. Syed Ali Athar and Anr. a 
Full Bench ,of the Allahabad High Court had an 
occasion to deal with a condition in a deed of 
transfer that if any of the vendee wish to er 
the whole or part of their share in SS they 


might do so by transferring it O 
but if either of them desired o 


to other 
ct attempted 
to transfer, the same to erson the other 
party has the right to pre-émpt. Such a clause 
was considered to ae agreement between the 


parties and was o be valid and enforceable 


against theNég OP ve wet s of the parties 
and aN eN did not offend rule --against 


ae S. 
The decision in MANU/SC/0212/1966 : A.I.R. 
1967 S.C. 744 Ram Baran Prasad v. Ram Mohit 


Hazra and Ors. is that of the Apex Court wherein 
it was held by the Hon'ble Supreme Court that a 
pre-emption clause in an award of partition was 
not merely a personal covenant between the 


contracting parties but was a covenant binding 
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on assignees or successors-in-interest of original 
contracting parties and that the Rule against 
perpetuities cannot be applied to covenant for 
pre-emption even though there is no time limit 
within which such right of pre-emption has to be 


exercised. 


In MANU/UP/0084/1938 : A.I.R. 1939 Alh221 

Mr. Brij Devi v. Shiva Nanda Prasad an 7a 

Division Bench of the Allahabad High @ourt held 

that the provisions contained nae 10 and 
a 


12 are purely general and tor 


viz., transfer by gift, O herwise and a 
condition imposed upon a donee of a gift must, 


ll transfers, 


before it can be ls be valid, should be 


consistent with 
conditions Soe contained in Section 10 of 
the Trans ÈN roperty Act. On the peculiar facts 


and cicumstances and the recitals contained in 


eral principles in regard to 


t cument construed therein the learned 
Judges of the Division Bench also held that the 
gift deed conferred upon the donee full 
proprietary title to the property gifted and hence 
the condition restraining the donor's right of 
alienation being a condition repugnant to the 


estate created in him was void and inoperative. 
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In MANU/TN/0088/1938 : A.I.R. 1939 Mad 
509 Official Receiver, West Tanjore v. 
Samudravijayan Chettiar and Ors. a Division 
Bench of Madras High Court held that in case 
where the instrument contains recitals that the 
donor conveyed property to the donees on 
account of affection and in consideration of 
service and also for the reason because they are 
the donor's only heirs and with power to e 
same with all rights, the intention of¢he donor 
was only to create absolute N, any 
subsequent words which Aan to an 
absolute title must be oe’) 


In anoue ooox Ea : A.IL.R. 1962 H.P. 4 


hand, it was held that the 


Smt. Gaurju v. 
gift under, @gnSideration in that case was an 
unconditi gift that had been completed, and, 
the fdfeNBection 126 of the Transfer of Property 
A no application to the case to enable the 
donor to revoke the gift. The donor attempted to 
revoke the gift in that case alleging that though 
she had gifted the suit land on the condition that 
the donee would maintain her during her lifetime 
but the donee ceased to maintain. While rejecting 
the claim of the donor it was also pointed out that 


the gift deed as such contained no provision for 
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cancellation or suspension of the gift in case of 


violation of any of the conditions. 


In MANU/HP/0015/1995 : A.I.R. 1995 H.P. 
117, a learned Single Judge of Himachal Pradesh 
High Court held in construing a gift deed 
executed for past and future services that there is 
no scope for revoking the same since the deed did 
not contain any clause as such provi or 


revocation on the failure of the donee&to render 


service to the donor or maintain or. 


Oy 1982 Pat 32 


In MANU/BH/0005/ ORO 
Jagdeo Sharma v. Nandan’ Mahto and Ors. a 


learned Judge of t Oy. High Court had an 
occasion to deaf With the respective scope and 
operation or 10 and 126 of the Transfer 
of prone and it was ultimately held that 
Sec of 06 is a General Section which is 
c led by Section 10 and therefore, Section 
126 could not be read in isolation and has to be 
read with Section 10 which says that any 
stipulation completely restraining the donee from 
transferring the gifted property is void and 


therefore the gift deed cannot be cancelled on 


account of the alienation of the gifted land. It was 
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also held that the stipulation in the gift deed 


restraining alienation was void. 


Naranjnu vs. Hukami Devi and Ors. 

MANU/HP/ 0133/1998 Chapter VII of 
the Transfer of Property Act deals with the law 
relating to gifts and while defining gift and 
providing for the manner in which a gift of 
immovable property can be effected, Sec 6 
of the Act provides for the susp@nsion or 
revocation of gifts made and t i stances 
when such suspension ocation is 


permissible. Section 10 of sfer of Property 


Act stipulates that a a property is transferred 


subject to a condité r limitation absolutely 


restraining the t ree or any person claiming 
under hi als with or disposing of his 
interest Ò e property, the condition or 
limi ation is void except in respect of cases which 
LZ relevant for the purpose of the present 
case. Section 11 also mandates that where, ona 
transfer of property, an interest therein is created 
absolutely in favour of any person, but the terms 
of the transfer direct that such interest shall be 
applied or enjoyed by him in a particular manner, 


the transferee shall be entitled to receive and 


dispose of such interest as if there were no such 
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direction. ..... A careful analysis of the scope and 
purport of the restrictions contained in Sections 
10 and 11 of the Transfer of Property Act would 
go to show that there cannot be any total or 
absolute restriction on the enjoyment of the 
property transferred and any such restriction, 
absolute in terms, would be rendered void if such 
restriction is found to have been created after an 
absolute interest has been created in a do t, 
it has to be ignored and the transferee will get the 
property without in any manner ha ts being 
curtailed by the restrictive cl SAt the same 
time it is by now well set Section 10 will 


not be attracted in „case® the restriction or 


condition incor poraga any deed of transfer is 


only partial in n 


in th Xo ecision reported in 
MANUS 2/1966 : A.I.R. 1967 SC 744, the 


Rul rpetuity concerns rights of property 


? As held by the apex court 


o d does not affect the making of contracts 
which do not creates rights of property and that 
the Rule does not also applied to personal 
contracts which do not create interest in property 
even though the contract may have reference to 
the land, it was also held by the apex Court that 


a covenant for pre-emption, be it even unlimited 


A gift to legal fraternity - Sridhara Babu N Advocate 





1679 


in point of time does not offend the rule against 


perpetuity. 


The Allahabad High Court in the subsequent 
judgment in Smt. Prem Kali v. Deputy Director 
of Consolidation, Sitapur and Ors. MANU/UP 
/0293/2016 : 2016 (116) ALR 794, followed the 
earlier judgment of the High Court. In paragraph 
15 following was laid down: 15. A bare r of 
Sections 10 and 126 of Act, 1882, shows that 
Section 10 lays down that in So the 
condition restraining alien n be 

UF down that 


inserted. Section 126 of sG 
on happening of certain condition, not depended 


on the will of the sel gift can be suspended 
or revoked. Pre 


ase is not covered Under 
Section 1 AO ording to the Respondent, gift 
can be soe But there is no question as to 
wh gift can be conditional but the real 
q ion is that condition, which has been 
specifically prohibited Under Section 10 of Act, 
1882 can be imposed in the gift or not. There is 
no reason to hold that the condition which is 


specifically prohibited Under Section 10 of Act, 
1882 is not applicable to gift. 
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F.M. Devaru Ganapathi Bhat v. Prabhakar 
Ganapathi Bhat, MANU/SC/1100/2003 
(2004) 2 SCC 504, ....The gift deed which came 
into consideration in the aforesaid case has been 
reflected in paragraph 4 of the judgment which is 
to the following effect: 4. In the gift deed, the 
donor retained Property Survey No. 306 for her 
livelihood till demise. The contention is that on 
true construction of the gift deed on d of 
Mahadevi, the Appellant became théxabsolute 
owner of Property Survey G3 The 
Respondent has no right ov O. answer 

Oy. of the gift 


would depend upon the DO 
deed There is no bar_on the transfer of interest 


in favour of an caret ion Section 20 permits 
an interest Png ated for the benefit of an 
unborn pe o acquires interest upon his 


birth. No proWision has been brought to our notice 


whi hti lates that full interest in a property 
G of be created in favour of an unborn person. 
Section 13 has no applicability to the facts and 
circumstances of the present case. In the present 
case, the donor gifted the property in favour of the 
Appellant, then living, and also stipulated that if 
other male children are later born to her brother, 
they shall be joint holders with the Appellant. 
Such a stipulation is not hit by Section 13 of the 
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Act.! Creation of such a right is permissible 
Under Section 20 of the Act. The Respondent, 
thus, became entitled to the property on his birth. 


ADOPTED PERSONS RIGHTS TO INHERIT HIS 


NATURAL PARENTS PROPERTY : ` 


Division Bench of Bombay High Courtgeported as 
Kalgavda Tavanappa Patil Somappa 


Tamangavda Patil d Anr. 
MANU/MH/0060/1909 : (1909) 33 Bom 


669 wherein it has b eld as under: The son, 
then, begotten <n adopted Hindu before 
A 


adoption has rights in the ancestral 
property Nay of his birth. Rights of 
property e vested cannot be taken away 


Oj the mode or modes prescribed by Hindu 
Law They cease either by death, sale, gift, 


degradation, disqualification or by adoption. In 
the case of a son whose father has been given in 
adoption after his birth, if none of these modes for 


the extinction of his vested rights of property 


1 Section 13 of the Transfer of Property Act provides: 
Transfer for benefit of unborn person.--Where, on a transfer 
of property, an interest therein is created for the benefit of 
a person not in existence at the date of the transfer, subject 
to a prior interest created by the same transfer, the interest 
created for the benefit of such person shall not take effect, 
unless it extends to the whole of the remaining interest of 
the transferor in the property. 
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applies, there must be the clear authority of some 
text for holding that the rights in question are 
extinguished because the father of the owner of 
those rights, having been given in adoption, has 
his rights in his natural family extinguished by 
the act of adoption. 


The Full Bench of Bombay High Cou 
Martand Jiwajee Patil and Anr. v. 
Krishna Gumast-Patil and 
MANU/MH/0194/1939 : AIR 

referred to the aforesaid 

considering a case as to 

a right to give his son, born Prior to his adoption, 


in adoption. The held as under: In 


Raghuraj Cha v. Subhadra Kunwar 
[MANU/P 928 : (1928) L.R. 55 I.A. 139 
at p. 148, oe L.R. 829.] their Lordships 

Council after stating at p. 148 that 
oe. adoption is spoken of as "new birth" in 


many cases, a term sanctioned by the theory of 


Hindu law, yet "As has been more than once 
observed, the expressions ‘civilly dead or as if he 
had never been born in the family' are not for all 
purposes correct or logically applicable, but they 


are complementary to the term 'new birth'." The 
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inapplicability of the theory can be illustrated by 
concrete instances: 

(a) The tie of blood between the adopted son and 
the members of his natural family is not severed. 
He cannot marry in his natural family within the 
prohibited degrees, nor can he adopt from his 
natural family a boy whom he could not have 
adopted if he had remained in that family 

(c) The adoptive father cannot give his 


son in adoption (Sarkar's Hindu Law oftAdoption, 


pages 281-282) OQ 
These instances show t adopted son 


is not civilly dead in his meyar nor reborn 
in his adoptive family. 

It is no aoe hat by giving away his 
son in adoptio adopted father indirectly 


family, sir 


meddles withfthe,riktha or property of his natural 
Oo: effect of that adoption will be to 


exti isthe son's interest in that property. But 
t the father himself gains no interest in the 
property. All that Manu's text says is that he 
should not take for himself the gotra and riktha 
of his natural family, and does not prohibit him 
from doing any act which may affect the property 
of his natural family. Thus, for instance, if he has 
a brother in his natural family, he is not 


prohibited from giving his son born after his own 
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adoption, in adoption to that brother, although 
thereby the different interests in the property of 
his natural family are affected. 

In the absence of any express text or 
judicial decision depriving an adopted son of his 
right to give away in adoption his son born before 
his adoption, we do not think that any useful 
purpose will be served by imposing s a 


restriction upon him. The modern of 


decisions is to take a more liberal view and to 
interpret the texts from a practi S of view 
as far as possible. This is parti W noticeable 

Or questions 


in the decisions of this Co 
of adoption, such as adoption of an only son, 


the adoption of a e boy, the adoption of a 


boy whose moth eye Se father could not 


have legally ‘ada Oo and the adoption by a widow 
without ares consent of her husband. We 
do not{se® why a similar liberal view should not 
bestaken in this case, having regard to the 
interests of the boy to be given in adoption. With 
his father actually living, it would be a hardship 
on the boy to treat him as an orphan, merely 
because the father has gone in adoption. Usually 
when the father is adopted, his preborn sons are 


still minors, and in practice they go with their 


father to live with him, though legally they are 
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held to have remained in the natural family of 
their father. Though the father has gone in 
adoption, the ties of affinity and love for his 
preborn sons cannot be severed, and he is the 
proper man to look after their education and 
welfare. If a guardian is to be appointed for them, 
he will naturally be consulted. Having their 
interest at heart, he is the best person to decide 
whether one of them should be given in n 
and what is conducive to their benefitQBy giving 
one of his sons in adoption he hi ‘> 


benefit, and he may be safely (OF d to exercise 
o 


gains no 


his discretion rightly fo d of his son, 


though born before his own adoption. 


Kalindi Damog arae (D) by L.Rs. vs. 
Manohar Ve Kulkarni and Ors.: 
MANU/Sq/OR 77 [2020 Since the succession has 


opene er the death of Laxman on 10th 


J , 1987, therefore, succession has to be in 
accordance with the Act and not as per Hindu law 
as all text, Rule or interpretation of Hindu law 
prior to commencement of the Act have ceased to 
have any effect unless expressly provided for in 
the said Act. This Court in a judgment reported 
as Bhaiya Ramanuj Pratap Deo v. Lalu 


Maheshanuj Pratap Deo MANU/SC/0313/1981 : 
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(1981) 4 SCC 613 held that a bare perusal of 
Section 4 would indicate that any custom or 
usage as part of Hindu law in force will cease to 
have effect after the enforcement of Hindu 
Succession Act with respect to any matter for 
which provision is made in the Act. ...... The 
principle that the Act will be applicable on the 


date succession opens is well settled. Refegence 


may be made to a judgment reported as r 
Singh v. Puran and Ors. MANU/SC/7141/2008 : 
(2008) 3 SCC 87, wherein this C that the 
Act brought about a sea of aya 


of inheritance and nee) ongst Hindus. 
Section 4 of the Act contains a non-obstante 


the matter 


provision in terms eof any text, Rule or 


interpretation i u Law or any custom or 
h 


usage as at law in force immediately 
before th mencement of the Act, ceased to 
hav (œ with respect to any matter for which 
pfreVision is made therein save as otherwise 
expressly provided. Since there is no 
provision of denying the rights of succession to 
the natural born son of an adoptee father, 
therefore, the succession will be in terms of the 


provisions of the Act alone. 
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Tewari Raghuraj Chandra and Ors. v. Rani 
Subhadra Kunwar and Ors. 
MANU/PR/0031/1928 : AIR 1928 PC 87 does 
not afford any guidance to the question as to 
whether the legitimate children born prior to 
adoption would cease to be included in the 


category of her children. 


Division Bench of the Karnataka High C a 


judgment reported as Smt. Neela v. Smt. 

Shivawwa MANU/KA/0143/1 i R 1989 

Karnataka 45 wherein, the Oy of deceased 
e 


Mallappa claimed half "NO suit property 
and the Defendant claimed Rer right as a widow, 


being the step mot O tn Plaintiff. However, 
the Defendant a that the Plaintiff was born 
prior to t adeption. Mallappa was given in 
adoption e year 1939 whereas the Plaintiff 
was bern tm the year 1937. In this case, the Court 
h : In our view it 
means and includes moveable and immoveable 
property, whether separate or self acquired or an 
interest in a Mitakshara Coparcenary property 
provided he has left him surviving any of the 
female heir or a daughter's son mentioned in 
Class I of the Schedule to the Act. The fact that 


the deceased Mallappa had come to own and 
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possess the suit land by reason of his adoption 
did not make any difference for the purpose of 
Section 8 of the Act as it was the property of 
Mallappa at the time of his death. Now we shall 
see whether the Plaintiff cannot be considered to 
be an heir of her father merely because she was 
born before he was given in adoption. The 
expressions ‘heir' and 'related' are also defined in 
Section 3(f) and (j) respectively of the A ý 
means any person male or female “>. 
t 


to succeed to the property of a e under 


the Act. "Related" means rel y legitimate 
kinship. The proviso eNO efinition is not 


relevant for our purpose, Decause it is not in 
dispute that the tiff is the legitimate 


daughter of the Ch ed Mallappa born through 
his 1st wifeNIt iStrue, adoption had the effect of 
removigg appa from his natural family into 
the e family, but did not and could not 
s the tie of blood relationship between him 
and the Plaintiff, or for that matter the members 
of his natural family. Therefore, the Plaintiff 
irrespective of the adoption of her father 
continued to be the daughter of Mallappa. Thus 
the Plaintiff being the daughter falls in the 
category of heirs specified in Class I of the 
Schedule to the Act 
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PROOF OF WILL 


Sridevi and others vs. Jayaraja Shetty and 
others, reported in MANU/SC/0065/2005 : 
2005(2) SCC 784 has held that the onus of proof 
of the Will is on propounder Proof of testamentary 
capacity and signature of testator is sufficient to 
discharge the onus in absence of any su s 


circumstances. Onus to explain spicious 


circumstances, if any, is also o pounder 


but onus to establish PY of undue 


influence, fraud or NO on the person 
making such allegations. Proof in either case 


should be one of t isfaction of a prudent 
eme Court held that the 

ill has to show that the Will was 

signed py estator; that at the relevant time 
he wa Noi and disposing state of mind and 
h derstood the effect and nature of the 
disposition and had put his signatures to the 
testament of his own free will. Further that he had 
signed in the presence of two witnesses who 
attested the Will in his presence and in the 
presence of each other. Once these elements were 
established, the onus resting on the propounder 


is discharged, DW 2 the scribe, in his testimony 
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has categorically stated that the Will was scribed 
by him at the dictation of the testator. The 
attesting witnesses have deposed that the testator 
had signed the Will in their presence while in 
sound disposing state of mind after 
understanding the nature and effect made by 
him. In the cross examination, the appellants had 
failed to elicit anything to persuade the Court to 


disbelieve testimony. The testimony of t e 


and the two attesting witnesses re fully 
corroborated. The Court theref rnc: the 
Will had been duly executed. O suspicious 

F case the 


circumstances are one 
testator was about 80 years of age. He died 15 


days after executio ne Will. Two attesting 
witnesses had QF orically stated that the 
testator w, <a sound state of health and 
nen ull physical and mental faculties 
an fh g had been brought on record that the 
t tr was not in good health or not possessed 
of his physical or mental health. The appellants 
had failed to bring out anything which could have 
put a doubt regarding the physical or mental 
incapacity of the testator to execute the Will. 
Although the appellant in that case had 
contended that the respondent had played a 


prominent part in execution of the Will and he 
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was present in the house at that time. Mere 
presence in the house is not proof that he had 
taken prominent part in executing the Will. 

the Will was disclosed after a period of 
4 years and that was stated to be a suspicious 
circumstance. The Court however, on facts did 
not find any merit in the contention. It is thus 
contended on behalf of the petitioners that, the 
presence of the petitioner at the time of e n 


of the Will, advanced age of the petitioner, the 


presence of the plaintiff when t iwas being 


executed in the house OF suspicious 
n 


circumstances. Delay in WO g the will was 
not found to be a suspiciolis circumstances in 


that case. < 


Niranjan eShchandra Joshi Vs. Mrudula 
Jyoti , Rao and others reported in 
MA uĝs 8788/2006 : (2006) 13 Supreme 
Lases 433, Paragraph Nos. 32 & 33 held 
as follows: 

"32. Section 63 of the Succession Act lays 
down the mode and manner in which the 
execution of an unprivileged Will. Section 68 of 
the Evidence Act postulates the mode and 


manner in which proof of execution of document 


is required by law to be attested. It in unequivocal 
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terms states that execution of Will must be proved 
at least by one attesting witness, if an attesting 
witness is alive subject to the process of the court 
and capable of giving evidence. A Will is to prove 
what is loosely called as primary evidence, except 
where proof is permitted by leading secondary 
evidence. Unlike other documents, proof of 
execution of any other document under the Act 
would not be sufficient as in terms of Se 

of the Indian Evidence Act, executio 

proved at least by one of the attes# 

While making attestation, t 

animus attestandi, on t of the attesting 


witness, meaning thereby, ‘he must intend to 


attest and oxen ence on this point is 


receivable. 

33. NO of proof that the Will has 
been BE and is a genuine document 
is propounder. The propounder is also 
régairéd to prove that the testator has signed the 
Will and that he had put his signature out of his 
own free will having a sound disposition of mind 
and understood the nature and effect thereof. If 
sufficient evidence in this behalf is brought on 
record, the onus of the propounder may be held 


to have been discharged. But, the onus would be 


on the applicant to remove the suspicion by 
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leading sufficient and cogent evidence if there 
exists any. In the case of proof of Will, a signature 
of a testator alone would not prove the execution 
thereof, if his mind may appear to be very feeble 
and debilitated. However, if a defence of fraud, 
coercion or undue influence is raised, the burden 


would be on the caveator. ..... Subject to above, 
proof of a Will does not ordinarily differ fronathat 
of proving any other document." <= 

Bharpur Singh and Others Vs. eyo Singh 


reported in MANU/SC/8404 : (2009) 3 
SCC 687, the Hon'ble Court of India 


made an observation Gs ows: "14. The legal 


principles in regard of of a will are no longer 


res-integra. A wi st be proved having regard 
to the PR ene in clause (c) of Section 
63 of nÒ ian Succession Act, 1925 and 
Sec of Be of the Indian Evidence Act, 1872, in 
LO heroi the propounder of a will must 
prove its execution by examining one or more 
attesting witnesses. Where, however, the validity 
of the Will is challenged on the ground of fraud, 
coercion or undue influence, the burden of proof 


would be on the caveator. In a case where the Will 


is surrounded by suspicious circumstances, it 
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would not be treated as the last testamentary 


disposition of the testator. 


H. Venkatachala Iyengar vs. B.N. 
Thimmajamma [MANU/SC/0115/1958 : AIR 
1959 SC 443] opined that the fact that the 
propounder took interest in execution of the Will 
is one of the factors which should be takeminto 
consideration for determination of due e n 
of the Will. It was also held that: e of the 
important features which distingui Win from 


other documents is that the Wi 
date of death of the test d so, when it is 


propounded or tee efore a court, the 


testator who has < y departed the world 


cannot say whe 
aspect n Se introduces an element of 
salons e decision of the question as to 


wh e document propounded is proved to 


is his will or not; and this 


b last will and testament of the departed 
testator. ..... It was also held that the propounder 
of will must prove: 

(i) that the Will was signed by the testator in a 
sound and disposing state of mind duly 
understanding the nature and effect of 
disposition and he put his signature on the 


document of his own free will, and 
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(ii) when the evidence adduced in support of the 
Will is disinterested, satisfactory and sufficient to 
prove the sound and disposing state of testator's 
mind and his signature as required 13 by law, 
Courts would be justified in making a finding in 
favour of propounder, and 
(iii) If a Will is challenged as surrounded by 
suspicious circumstances, all such legitimate 
doubts have to be removed by cogent, sat 
and sufficient evidence to dispel suspiđion. 

In other words, the onus o pounder 
can be taken to be discharg proof of the 


essential facts indicated t: 


There may, 7 cases in which the 


execution of the wil ay be surrounded by 
suspicious circ Nee The alleged signature 
of the test y be very shaky and doubtful 
and evide in support of the propounder's case 
tha E nature in question is the signature of 
Cer may not remove the doubt created by 
the appearance of the signature; the condition of 
the testator's mind may appear to be very feeble 
and debilitated; and evidence adduced may not 
succeed in removing the legitimate doubt as to 
the mental capacity of the testator; the 


dispositions made in the will may appear to be 


unnatural, improbable or unfair in the light of 


A gift to legal fraternity - Sridhara Babu N Advocate 





1696 


relevant circumstances; or, the will may 
otherwise indicate that the said dispositions may 
not be the result of the testator's free will and 
mind. In such cases the court would naturally 
expect that all legitimate suspicions should be 
completely removed before the document is 
accepted as the last will of the 14 testator. The 
presence of such suspicious circumstances 
naturally tends to make the initial o 
heavy; and, unless it is satisfactorily discharged, 
courts would be reluctant to tr SP 
as the last will of the testator. 9 that, if a 
Or. of undue 


caveat is filed alleging w9 
influence, fraud or coercion in respect of the 


execution of the miele such pleas may 


have to be proy 


the caveators; but, even 
without s as circumstances may raise a 
doubt as ether the testator was acting of his 
ow rage Wil in executing the will, and in such 
Ve it would be a part of the initial 
onus to remove any such legitimate doubts in the 


matter." 


Jaswant Kaur vs. Amrit Kaur & ors. 
[MANU/SC/0530/1976 : (1977) 1 SCC 369] 
Court pointed out that "when the Will is allegedly 


shrouded in suspicion, its proof ceases to be a 
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simple lis between the plaintiff and defendant. An 
adversarial proceeding in such cases becomes a 
matter of Court's conscience and propounder of 
the Will has to remove all suspicious 
circumstances to satisfy that Will was duly 
executed by testator wherefore cogent and 


convincing explanation of suspicious 
circumstances shrouding the making of Willanust 
be offered." <= 


Guro (Smt) vs. Atma Si 
MANU/SC/0492/1992 : (199 
Supreme Court noticed a: marized certain 


suspicious circumstances which are as follows; 
HA the testator had been 


"(1) The will PN 
ill for a long timy as seriously ill at the time 


(2) The,tegtater stated that he did not have any 
sister whìch was not correct. 

( respondent, the sole legatee, had been 
wrongly described as the real brother of the 
testator. 

(4) No reasons were mentioned in the will why the 
appellant, who was the natural heir of the 
testator, was being ignored. 

(5) Although the testator was literate, the will bore 


his thumb impression. 
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(6) The will was an unregistered document not 
scribed by a regular deed writer and as such 
could be prepared at any time. 

(7) Within eight days of the execution of the will 
the testator died. The appellate court also found 
that contradictory statements had been made by 
the respondent with regard to his presence at the 
time of execution of the will, by the scribe ag well 
as by K. The appellate court, therefore, d 
the decree of the trial court and disraissed the 
suit of the respondent. But igh Court 
allowed the second appeal file e respondent 
and restored the ame Or. of the trial 
court on the view “ee ill had been validly 


executed." 


In Goran oh vs. Thotakura Venkata 
r 


ae aye s. MANU/SC/0114/1968 : AIR 
19 ee 1332, the Supreme Court was 
com$idering the effect of Section 74 of the 
Succession Act in the matter of construction of 
Will and suspicious circumstances, the Court has 
reiterated that suspicious circumstances must be 
touched in the facts and circumstances of the 
each case and it is this decision in which the Will 
is prepared under circumstances which raises 


suspicion of the Court indicating that it does not 
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express the mind of the testator. It is for those 
who propound the Will to remove that suspicion. 
The propounder takes a prominent part in the 
execution of the Will which confers substantial 
benefits on him that itself is a suspicious 
circumstance. Reference was made to Williams on 
"Executors and Administrators" Vol. I, 13th 
Edition. Page 92 which observes as follows: 
"Although the rule of Roman Law that e 
scripsit haeredem' could take no benefit under a 
will does not prevail in the law 

where the person who prepar instrument, 
or conducts its executionais*hiftfself benefited by 
its dispositions, that Nees which 
ought generally to oe the suspicion of the 
court, and calls o be vigilant and zealous in 


me e Ops in support of the 


instrume favour of which it ought not to 


it 


dicially satisfied that the paper does 


cx unless the suspicion is removed, and 


express the true will of the deceased." 


In Pushpavati and Ors. vs. Chandraja Kadamba 
and Ors. MANU/SC/0396/1972 : AIR 1972 SC 
2492, the Supreme Court reiterated that the 
burden of proof of the Will is on the propounder 
of the Will especially when it is alleged to be a 
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forgery. In the instant case, the affidavit in 
support of the caveat does not allege forgery but 
it indirectly suggests that the deceased died 
intestate and the document which is propounded 
as Will does not bear the signatures of the 
deceased. There is no specific allegation that the 
Will has been forged. In the affidavit in lieu of 
examination-in-chief of the Caveatorg he 
reiterates that the deceased had Par 's 
disease, had difficulty in signing and several 
occasions he is alleged to have meg that 
€ 


the plaintiff used to sign for 0p 


is an assertion in pare) at the signature 
on the so called Will f the deceased but 


ased. There 


that of the plaintiff ee is for this reason that 


the plaintiff eng 


handwriting expert. There 
is no spe oi taken up that the 
signature ‘appearing on the Will is a forgery, 
therefore the allegation has not been taken to its 
logi€al)conclusion. The Supreme Court held that 
where the signature of the testator is challenged 
as a forged one, and the will does not come from 
the custody of a public authority or a family 
solicitor the fact that the disposition made in the 
will were unnatural, improbable or unfair would 
undoubtedly create some doubt about the will, 


especially when the document is unregistered 
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and comes from the custody of a person who is 


the major beneficiary under the Will. 


In Smt. Jaswant Kaur vs. Smt. Amrit Kaur and 
Ors. MANU/SC/0530/1976 : (1977) SCC 369, 
Supreme Court observed that the defendant was 
the propounder of the will and the principal 
legatee probably the sole legatee who had set up 
the will in answer to the defendant's clai e 


suit for a one-half share. The burde s it was 


commonly held was to test whethe ty would 
fail in the suit if no evidence on the fact 
alleged by him. In that c Ya held that the 
defendant ought to mpi evidence 


to prove the due ion of the Will by his 
grandfather. Th Ne observed that in cases 
where the Nee ion of a will is shrouded in 
suspicion pvot cannot be simple and in 
adversarial proceedings, urged the Courts to 
com$ider whether the evidence led by the 
propounder would satisfy the conscience of the 
Court and the Will was duly executed by the 
testator and further that it was impossible to 
reach such satisfaction unless the party which 
sets up the will offers a cogent and convincing 


explanations of the suspicious circumstances. 


A gift to legal fraternity - Sridhara Babu N Advocate 





1702 


In Kalyan Singh vs. Smt. Chhoti and Ors. 
MANU/SC/0258/1989 : AIR 1990 SC 396, the 
principle reiterated is similar, that trustworthy 
and unimpeachable evidence should be produced 
before the court to establish genuineness and 
authenticity of the will that the Court could 
consider circumstances brought out in evidence 
or which would appear in the nature the 
contents of the documents itself. The Cou d 


have to consider the credibility of the@witnesses 


and disengage the truth fro ood. In 
another case of Rukmani fon supra), the 


Supreme Court held that NO n of the probate 
court is a judgment i d a probate granted 


by a competent co a Denies of its validity 
until it is rev es no evidence can be 
admitted to% ge on it except in a proceeding 


for revoca Of of probate. 


I . Kamalam (Dead) and Anr. vs. Ayyasamy 
and Anr MANU/SC/0422/2001 : (2001) 7 SCC 
503, it was held that signature of scribe of the 
will cannot be granted equality of status with 
signatures of attesting witnesses, must be proved 
by evidence to have animus attestandi and every 
such signatures of such witness would be valid. 


The Court inter alia held that onus probandi and 
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animus attestandi are the two basic features that 
a court was concerned with in its testamentary 
jurisdiction. Onus probandi is on the party 
propounding to will and animus attestandi means 
intention to attest the will. Thus, these two 
factors must co-exist. The will being a solemn 
document and probate being in rem, it is only 
appropriate that stringent standards be applied. 
Onus probandi lies on every person prop g 
a will and who must satisfy the ND, of the 


court that the will was executed testator 


was of sound and disposing nd memory. 
Attestation is required ~O ction 68 of the 


Evidence Act meaning thereby that if a document 
is required by law A 


in evidence unti 


has been r proving execution of the will 
except in A 


sur puh g circumstances were shrouded in 
L, it is the duty of the propounder to 


remove suspicion by leading satisfactory 


ested, it cannot be used 


east one attesting witness 


of registered wills. In cases where 


evidence. ..... The animus to attest, thus, is not 
available, so far as the scribe is concerned: he is 
not a witness to the will but a mere writer of the 
will. The statutory requirement as noticed above 
cannot thus be transposed in favour of the writer, 


rather goes against the propounder since both the 
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witnesses are named therein with detailed 
address and no attempt has been made to bring 
them or to produce them before the court so as to 
satisfy the judicial conscience. Presence of scribe 
and his signature appearing on the document 
does not by itself be taken to be the proof of due 
attestation unless the situation is so expressed in 
the document itself -- this is again, howeveg, not 
the situation existing presently in th er 
under consideration. Some grievance was made 
before this Court that sufficient Si was 
not being made available, we oe 


to record our concurren ith. No attempt 
whatsoever has been made fò bring the attesting 


ever, unable 


witnesses who are ely available. 


In B. Ve VO v/s. C.J. Ayodhya Ram 
Singh aA C/4692/2006 : (2006) 13 SCC 


449 eSupreme Court was considering an 


a and scope of interference on facts. The 
Court relied on its decision in Umabai v/s. 
Nilkanth Dhondiba Chavan. 
[MANU/SC/0285/2005 : (2005) 6 SCC 243] and 
observed that the proving of execution of a will 
does not only mean proving of the signatures of 
the executors and the attesting witnesses. The 


Court must satisfy its conscience having regard 
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to the totality of the circumstances of the case 
that the Will was valid. A will is not an ordinary 
document and though it required to be proved 
like any other document, the statutory conditions 
imposed by Section 63(c) and 68 of the Evidence 
Act cannot be ignored. Proof of signature alone 
would not prove the execution of a Will, if the 
mind of the testator appears to be very feeble.and 
debilitated but if a defence of fraud, co or 
undue influence is raised, the burde ould be 
on the Caveator, as decided Y 
Court in the case of Madhuk Shende v/s. 
Tarabai Aba Shedage /0016/2002 : 
(2002) 2 SCC 85, Sridevi V/s. Jayaraja Shetty 
MANU/SC/0065/2 oos 2 SCC 784. The 

e requirement of satisfying 
its conscie the fact that animus attestandi 


is a neges ingredient. The Supreme Court has 


h 


at upon compliance of legal formalities, the 


set i Division Bench judgment which had 


suspicious circumstances surrounding the 


execution of the Will are not of much significance. 


Rebendra Datta v/s. Seema Parab & Ors. 2019 
(4) ABR 486: AIR Online 2019 Bom 359, the 
father and wife of the executor were attesting 


witnesses. The testator was neither showed the 
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alleged Will to the daughters of the testator nor 
did he send them any communication. The 
affidavits of attesting witnesses were not filed as 
required under law. There were serious 
discrepancies and contradictions in the two 
affidavits filed by the executor about the place of 
alleged execution of Will. The Court held that the 
Will could not be probated, inter alia, thea Will 


being registered with the Registrar of As e 
and collection of the original will by D of 


the plaintiff was ex facie in mee 
of law. It was contended that Yas s no original 
will. There were allegatio lay in filing the 


affidavit of attesting O f more than 7 years. 


rovisions 


iar & Ors. v/s. T.C. Sidhan 
(Dead) M 1026/2003 : (2004) 2 SCC 
321, nat eirs were excluded. It was held that 
me iv€e luding natural heirs or giving them 
heb) rere by itself cannot be said to be a 


suspicious circumstances. 


Rabindra Nath Mukherjee v/s. Panchanan 
Banerjee MANU/SC/0322/1995 - 1995(4) SCC 
459 the Supreme Court held that depriving 


natural heirs should not raise suspicion because 
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the whole idea behind execution of the Will is to 
interfere with the normal line of succession. ........ 
reveals that the natural heirs had been deprived 
by the testatrix. The testatrix was identified 
before the Sub-Registrar by an Advocate of 
Calcutta who had acted as a lawyer of one of the 
executors in some cases. The witnesses to the 
documents were interested in the appellantsand 
the close relative of Rabindra, one e 
executors in executing the Will. Apropég the first 
aspect, to deprive all natural i N Court 
observed that itself would n ne) suspicion 
because the whole idea xecution of Will 
is to interfere with the normal line of succession. 
The natural heirs e debarred in any Will 
some partially a pletely in others. Likewise, 


was cont 


identificati e testatrix by an Advocate who 
O by one of the parties was not a 


g circumstances. 


In Pentakota Satyanarayana & Ors. v/s. 


Pentakota Seetharatnam & Ors. 
MANU/SC/0819/2005 : (2005) 8 SCC 67, the 
Supreme Court held that the initial onus is on the 
propounder. In paragraph 24, the Court found 
that the propounders were called upon to show 


by evidence that the Will was signed by the 
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testator and that the testator was not in a sound 
and disposing state of mind. The onus was 
discharged by the propounder adducing prima 
facie evidence, proving competence of the testator 
and execution of the Will in the manner 
contemplated by law. The onus shifts to the 
persons opposing the Will to bring the material on 
record meeting such prima facie case in ich 
event the onus shifts back on the propo o 
satisfy the court affirmatively that the testator did 
know well the contents of the Wi 

the same in a sound and dispo apacity. That 


every circumstance is n 


therefore active lah: of the beneficiaries 


and the execution o ill by the propounders 
and beneficiaries¥ not create doubt about the 
testament city or genuineness of the Will. 
Mere pre of the beneficiary at the time of 
execution*%would not prove that the beneficiary 
h en a prominent part in execution of the 
Will. ..... It is held that the signature of registering 
officer and of identifying witnesses affixed to 
registration endorsement and the endorsement 
by the Sub-Registrar that the executant had 
acknowledged the execution before him, amounts 
to attestation and the executants' signatures 


taken by the Sub-Registrar in the document and 
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the signature and thumb impression of the 
identifying witnesses were also taken in 
document and all the witnesses therein deposed 
that they had signed as identifying witnesses and 
that the testator was in a sound and disposing 
state of mind and the document also contained 
signature of the attesting witnesses and scribe. 


Then, the burden of proof to prove the Wilk had 


been duly and satisfactorily discharge e 


claimants therein. © 

In Smt. Malkani v/s. ose & Ors. 
MANU /SC/0422/1987 ‘© 87 SC 767, the 
Supreme court nal the circumstances in 


which the plaintiff. that her mother was 
about to execut ll and she tried to prevent 
her from d ut the testatrix did execute the 
Will. Afte ution of the Will, the testatrix lived 
with t Siaintiff till her demise. If the allegation 
t the defendants have procured the Will by 
fraud were to be believed, the testatrix would have 
made a report to the authorities against the 
defendants or revoked the Will. If the testatrix had 
been abducted by the defendants, the testatrix 
could have but did not seek to revoke the Will or 
alter it and the Court thus found the Will to be a 


genuine one. 
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Madhukar D. Shende v. Tarabai Aba Shedage 
reported in MANU/SC/0016/2002 : (2002) 2 
SCC 85, at para 9 held as under: "9. It is well 
settled that one who propounds a will must 
establish the competence of the testator to make 
the will at the time when it was executed. The 
onus is discharged by the propounder adducing 
prima facie evidence proving the compe 
the testator and execution of the wall in the 
manner contemplated by law. NP ota 
opposing the will may bring Y on record 
meeting such prima facie nien event the 
onus would shift back on*the propounder to 
satisfy the court affi ely that the testator did 
know well the Na s of the will and in sound 
disposing y executed the same. The 
factors, Ss s the will being a natural one or 
bei Ç istered or executed in such 
oes and ambience, as would leave no 
room for suspicion, assume significance. If there 


is nothing unnatural about the transaction and 


the evidence adduced satisfies the requirement of 


proving a will, the court would not return a 
finding of "not proved" merely on account of 
certain assumed suspicion or supposition. Who 


are the persons propounding and supporting a 
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will as against the person disputing the will and 
the pleadings of the parties would be relevant and 


of significance." 


Supreme Court reported in 
MANU/SC/8788/2006 : 2007 (2) CTC 172 (SC) 
(Niranjan Umeshchandra Joshi Vs. Mridula 
Jyoti Rao and others), wherein the Supreme 
Court held that there arises s n 
circumstance on the Will, when the deposition 
appears to be unnatural or wh Sa in the 
light of the relevant circumsta NX: when the 
propounder himself tak inent part in 


execution of the Will. whi confers on him 


substantial benefit. (Oo 


MANU/SC. 954 : AIR 1955 SC 363 
(Naresh oe Das Gupta Vs. Paresh Charan 
Da and another):- It is held that when 
o has been proved that a Will had been 


executed with due solemnities by a person of 
competent understanding and apparently a free 
agent, the burden of proving that it was executed 
under undue influence is on the party who alleges 
it. It is further held in that decision of the Apex 
Court that it is elementary law that it is not every 


influence which is brought to bear on a testator 
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that can be characterised as "undue". It is open 
to a person to plead his case before the testator 
and to persuade him to make a disposition in his 
favour. If the testator retains his mental capacity, 
and there is no element of fraud or coercion, it 
has been often observed that undue influence 


may in the last analysis be brought under one or 
the other of these two categories and tha Will 
cannot be attacked on the ground oR 
influence. © 


MANU/SC/0278/1963 : AI 4 SC 529 
(Shashi Kumar ne d others Vs. 


Subodh Kumar Banerjee, since deceased and 
after him, his [O representatives and 


others):- It is he the mode of proving a Will 


does not o afily differ from that of proving any 
other ay 


re ind of attestation prescribed in the case 
hi by Section 63 of the Indian Succession 


Act; the onus of proving the Will is on the 


ent except as to the special 


propounder and in the absence of suspicious 
circumstances surrounding the execution of the 
Will, proof of testamentary capacity and the 
signature of the testator as required by law, is 
sufficient to discharge the onus. Further, where 


the caveator alleges undue influence, fraud or 
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coercion, the onus is on him to prove the same. It 
is further held that if the propounder succeeds in 
removing the suspicious circumstances, the 
Court would grant probate, even if the Will might 
be unnatural and might cut off wholly or in part 


near relations. 


MANU/SC/0289/1974 : AIR 1974 SC 4999 
(Surendra Pal and others Vs. Dr: ). 
Saraswathi Arora and another): It isQ\held that 
where the caveator alleges undugi D fraud 
and coercion, the onus is on 

same. A plea of undue in where set up is 
a special plea, Section 103 ofthe Indian Evidence 
Act places the a substantiating such a 


plea on the part ich sets it up. 


oma 2004 : AIR 2005 SC 233 
(Daul m and others Vs. Sodha and others): 
Iti ld that burden to prove that the Will was 


forged or that it was obtained under undue 
influence or coercion or by playing a fraud, is on 


the person who alleges it to be so. 


In the matter of Savithri v. Karthyayani Amma 
MANU/SC/8061/2007 : (2007) 11 SCC 621 the 


Supreme Court has held that whenever there is 
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any suspicious circumstance, the obligation is 
cast on the propounder of the Will to dispel the 
suspicious circumstance. It was observed as 
under:- 

"17. The legal requirements in terms of the 
said provisions are now well- settled. A Will like 
any other document is to be proved in terms of 
the provisions of the Indian Succession Ackand 


the Indian Evidence Act. The onus of pro e 


Will is on the propounder. The testamentary 


capacity of the propounder also be 
established. Execution of the va t 
e 


has to be proved. At ENO sting witness is 
required to be examined for the purpose of 


he testator 


proving the executi e Will. It is required to 
be shown that ll has been signed by the 
testator wi iSWree will and that at the relevant 
time he w sound disposing state of mind and 
understo the nature and effect of the 
d tion. It is also required to be established 
that he has signed the Will in the presence of two 
witnesses who attested his signature in his 
presence or in the presence of each other. Only 
when there exist suspicious circumstances, the 
onus would be on the propounder to explain them 
to the satisfaction of the court before it can be 


accepted as genuine 
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21. Deprivation of a due share by the 
natural heirs itself is not a factor which would 
lead to the conclusion that there exist suspicious 
circumstances. For the said purpose, as noticed 
hereinbefore, the background facts should also 
be taken into consideration. The son was not 
meeting his father. He had not been attending to 
him. He was not even meeting the expenses for 
his treatment from 1959, when he lost h ill 
his death in 1978. The testator was livitg with his 
sister and her children. If in th i on, if he 
executed a Will in their fav o exception 
thereto can be taken. coe soning was 
left for the appellant. 


22. In PRS admakar Patil (Dead) 


though L.Rs. vF ers v. Rukminibai Vishnu 
Vekhande N ers [MANU/SC/0583/2003 : 
(2003) 8 7], the Supreme Court held: "8. A 
Will isfexécuted to alter the mode of succession 
a the very nature of things it is bound to 
result in either reducing or depriving the share of 
a natural heir. If a person intends his property to 
pass to his natural heirs, there is no necessity at 
all of executing a Will. It is true that a propounder 
of the Will has to remove all suspicious 
circumstances. Suspicion means doubt, 


conjecture or mistrust. But the fact that natural 
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heirs have either been excluded or a lesser share 
has been given to them, by itself without anything 
more, cannot be held to be a suspicious 
circumstance, especially in a case where the 
bequest has been made in favour of an offspring. 
[See also S. Sundaresa Pai and Others v. 
Sumangala T. Pai (Mrs.) and Another - 
MANU/SC/0750/2001 : 2002 (1) SCC 630] 


23. Strong reliance has been place e 


learned counsel on Gurdial Kaur an thers v. 

Kartar Kaur and Others [MANU/ 1/1998 : 

(1998) 4 SCC 384], wherein Op eld: "4. The 
n 


law is well settled that NO ce of the court 
must be satisfied that the Will in question was not 


only executed an ested in the manner 
required under dian Succession Act, 1925 
but it shoul e found that the said Will was 
the prod the free volition of the executant 
wh Noluntarily executed the same after 
k ing and understanding the contents of the 
Will. Therefore, whenever there is any suspicious 
circumstance, the obligation is cast on the 
propounder of the Will to dispel the suspicious 
circumstance. As in the facts and circumstances 
of the case, the court of appeal below did not 
accept the valid execution of the Will by indicating 


reasons and coming to a specific finding that 
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suspicion had not been dispelled to the 
satisfaction of the Court and such finding of the 
court of appeal below has also been upheld by the 
High Court by the impugned judgment, we do not 
find any reason to interfere with such decision. 
This appeal, therefore, fails and is dismissed 
without any order as to costs." The principle of 


law laid down in Savithri, has been followed by 


the Supreme Court in the matter of h 


Verma v. Lajesh Saxena MANU/SC/1549/2016 : 


(2017) 1 SCC 257. SO 


Janki Narayan Bhoir ayan Namdeo 
Kadam scone atteap hs 02 : (2003) 2 SCC 


91" ...The one atte itness examined, in his 


evidence has to the attestation of a will by 
him and t nein attesting witness in order to 
prove ee due execution of the will. If the 
attesti witness examined besides his 
atteStation does not, in his evidence, satisfy the 
requirements of attestation of the will by the other 
witness also it falls short of attestation of will at 
least by two witnesses for the simple reason that 
the execution of the will does not merely mean the 
signing of it by the testator but it means fulfilling 


and proof of all the formalities required Under 


Section 63 of the Succession Act. Where one 
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attesting witness examined to prove the will 
Under Section 68 of the Evidence Act fails to 
prove the due execution of the will then the other 
available attesting witness has to be called to 
supplement his evidence to make it complete in 
all respects. Where one attesting witness is 
examined and he fails to prove the attestation of 
the will by the other witness there will be 
deficiency in meeting the m 


requirements of Section 68 of the BO Act." 


N 


JUDICIAL VERDICT Q, BE BASED ON 
CONSIDERATION 


Leela Raj oe and Ors. v. Kamala Menon 
Ors. MANU/SC/0783/2014 


(20 sce 570 wherein it was held that it is 


Cochara 


t verall assessment of the Court on the basis 
of the unusual features appearing in the Will or 
the unnatural circumstances surrounding its 
execution, that justifies a close scrutiny of the 
same before it can be accepted. Herein, the 
cumulative effect of the unusual features and 
circumstances surrounding the Will, would weigh 


upon the court in the determination required to 
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be made by it. The judicial verdict will be based 
on the consideration of all the unusual features 
and suspicious circumstances put together and 
not upon the impact of any single feature that 
may be found in a Will or a singular circumstance 
that may appear from the process leading to its 
execution. ...... A will may have certain features 
and may have been executed in certain 


circumstances which may appear to be s at 


unnatural. Such unusual features AY ina 
will or the unnatural eee ounding 
its execution will definitely jus ose scrutiny 


before the same can be “oye is the overall 


assessment of the court or? the basis of such 
scrutiny; the cum lO eect of the unusual 
features and cir ances which would weigh 
with the c 1 e determination required to be 
made hy i e judicial verdict, in the last resort, 
will or®the basis of a consideration of all the 
u 1 features and suspicious circumstances 
put together and not on the impact of any single 
feature that may be found in a will or a singular 
circumstance that may appear from the process 
leading to its execution or registration. This, is 
the essence of the repeated pronouncements 
made by this Court on the subject including the 


decisions referred to and relied upon before 


A gift to legal fraternity - Sridhara Babu N Advocate 





1720 


In the present case, a close reading of the 
will indicates its clear language, and its 
unambiguous purport and effect. The mind of the 
testator is clearly discernible and the reasons for 
exclusion of the sons is apparent from the will 


itself... 


Ved Mitra Verma v. Dharam Deo Verma 
MANU/SC/0709/2014 : (2014) 15 S 8 
wherein this Court held that the exclusion of the 
children of the testator and exequit n Will 
for the sole benefit of one o NO. by the 


testator, is not a cng ye This 


nd the execution of the 


Court held as under: The exclusion of the other 
children of the test 


will for the sole t of one of the sons i.e. the 
Respondent} itself, is not a suspicious 
coun he property being self-acquired, it 
is ae the testator that has to prevail. 


GIFT AND POSSESSION 


Renikuntla Rajamma (D) by LRs versus K. 
Sarwanamma, reported in 
MANU/SC/0612/2014 : AIR 2014, SC 2906. 
"The matter can be viewed from yet another angle. 


Section 123 of the T.P. Act is in two parts. The 
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first part deals with gifts of immovable property 
while the second part deals with gifts of movable 
property. Insofar as the gifts of immovable 
property are concerned, Section 123 makes 
transfer by a registered instrument mandatory. 
This is evident from the use of work "transfer 
must be effected" used by Parliament in so far as 
immovable property is concerned. In 
contradiction to that requirement the sec rt 
of Section 123 dealing with gifts movable 


property, simply requires that «gi movable 
property may be effected eit V registered 
instrument signed as afi idor "by delivery". 
The difference in the twg provisions lies in the fact 
that in so far as th fer of movable property 
by way of gift Oy cerned the same can be 
effected by, ered instrument or by delivery. 
Such tga in the case of immovable property 
no doubt Requires a registered instrument but the 
p sion does not make delivery of possession of 
the immovable property of the immovable 
property gifted as an additional requirement for 
the gift to be valid and effective. If the intention of 
the legislature was to make delivery of possession 


of the property gifted also as a condition 


precedent for a valid gift, the provision could and 


indeed would have specifically said so. Absence of 
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any such requirement can only lead us to the 
conclusion that delivery of possession is not an 
essential prerequisite for the making of a valid gift 
in the case of immovable property."... 18. We are 
in respectful agreement with the statement of law 


contained in the above passage. There is indeed 


no provision in law that ownership in property 


cannot be gifted without transfer of possession of 
such property. As noticed earlier, Soc 


appear to have been draw earlier decision 
rendered in Naramada Neon Thakker v. 
Pranjivandas Ma Thakker and Ors. 
MANU/SC/104 : (1997) 2 SCC 255. where 
this Court ~ a reading of the recital of the 
gift deed O e cancellation deed held that the 
gift not complete. This Court had in that case 
fi hat the donee had not accepted the gift 
thereby making the gift incomplete. This Court, 
further, held that the donor cancelled the gift 
within a month of the gift and subsequently 
executed a Will in favour of the Appellant on a 
proper construction of the deed and the deed 
cancelling the same this Court held that the gift 


in favour of the donee was conditional and that 
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there was no acceptance of the same by the 
donee. The gift deed conferred limited right upon 
the donee and was to become operative after the 


death of the donee. This is evident from the 


following passage from the said judgment: "It 


would thus be clear that the execution of a 
registered gift deed, acceptance of the gift and 
delivery of the property, together make the gift 
complete. Thereafter, the donor is divest is 
title and the donee becomes the absolute owner 
of the property. The question is Sine gift 
in question had become comp Oa Section 
123 of the TP Act? It is s the recitals of 
the gift deed that tila Gopalji gifted the 
property to the Resp t. In other words, it was 
a conditional gifi e is no recital of acceptance 
nor is ther, Va in proof of acceptance. 
simitany Op ad specifically stated that the 
prope ould remain in his possession till he 

ve. Thereafter, the gifted property would 
become his property and he was entitled to collect 
mesne profits in respect of the existing rooms 
throughout his life. The gift deed conferred only 
limited right upon the Respondent-donee. The gift 
was to become operative after the death of the 


donor and he was to be entitled to have the right 


to transfer the property absolutely by way of gift 
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or he would be entitled to collect the mesne 
profits. It would thus be seen that the donor had 
executed a conditional gift deed and retained the 
possession and enjoyment of the property during 


his lifetime." 


S. Sarojini Amma with Velayudhan Pillai 
Sreekumar [MANU/SC/1215 /2018 : 20 (6) 
CTC 108] 

"16. In Reninkuntla Rajam v. K. 
Sarwanamma MANU/SC/0612/ ” (2014) 9 
SCC 445 a Hindu woman “12% a registered 

t 


gift deed of immovable J y reserving to 
herself the right to retain’ possession and to 


receive rent of the rty during her lifetime. 
The gift was ay d by the donee but later 
revoked. 

W. eninkuntla Rajamma (supra), this 
Court N that the fact that the donor had 
r d the right to enjoy the property during her 
lifetime did not affect the validity of the deed. The 
Court held that a gift made by registered 
instrument duly executed by or on behalf of the 
donor and attested by at least two witnesses is 
valid, if the same is accepted by or on behalf of 


the donee. Such acceptance must, however, be 
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made during the lifetime of the donor and while 
he is still capable of making an acceptance. 

18. We are in agreement with the decision 
of this Court in Reninkuntla Rajamma (supra) 
that there is no provision in law that ownership 
in property cannot be gifted without transfer of 
possession of such property. However, the 


conditions precedent of a gift as defin in 


Section 122 of the Transfer of Property st 
be satisfied. A gift is transfer of on 


consideration. Moreover, a A gift only 
becomes complete on Fy ce of the 


conditions in the deed. Q 
19. In the instant case, admittedly, the 


deed of transfer w. cuted for consideration 
and was in any conditional subject to the 
condition e donee would look after the 
Petitioner her husband and subject to the 
condition“that the gift would take effect after the 
d f the donor. We are thus constrained to 
hold that there was no completed gift of the 
property in question by the Appellant to the 
Respondent and the Appellant was within her 
right in cancelling the deed. The judgment and 
order of the High Court cannot, therefore, be 


sustained." 
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Illoth Valappil Ambunhi (D) by L.Rs. vs. 
Kunhambu Karanavan: MANU/SC/1401/2019 
- The proposition of law that when the document 
of transfer by gift records delivery of possession, 
a presumption of acceptance would arise, in the 
absence of overt repudiation of the gift, by and/or 
on behalf of the donee, was unexceptionable. As 


held by the High Court, when the deed itsel{said 


that the possession of the property was o 
the donee, the burden of proving, that the said 
recital was not correct, lay o >. who 
asserted so. The law ha NO been 

on High Court.... 


appreciated and a, ©) 
The gift not being onergus, there was no reason 


why person acting alf of the person should 
not have accept y gift on behalf of the said 
person. ...,. eed of gift did not provide for 
reversign e suit property to the donor in case 
of f ire o pay maintenance to the donor in 
vey the deed of gift. The High Court, therefore 
arrived at the conclusion that Raman was not 
competent to execute the deed of cancellation or 
the deed of transfer, as he had ceased to be the 
owner of the suit property. ..... Article 59 of the 
Limitation Act deals with suits for cancellation for 
setting aside an instrument or decree or for 


rescission of a contract and prescribes a period of 
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three years commencing from the time when the 
fact entitling the Plaintiff to have the instrument 
or decree cancelled or set aside or the contract 
rescinded is first known to him. So far as gift deed 
being the deed of gift was concerned, the donor 
had no authority to revoke the same. Hence, the 
subsequent documents were in themselves 


without authority and null and void.qThe 


declaration was only incidental to the d 
possession of the donee and hence ke; 59 had 


no application. Ne) 
CANCELLATION OR eugen OF GIFT 


In Narayanamma v Qranna, reported in ILR 
1987 KAR 389 rt at Paragraph-12 of its 

leased to observe as below: "12. 
As to ynder) hat circumstances a gift can be 
suspe Ai cancelled or revoked is dealt in 
Seetion 126 of the Act which is as follows: "The 
donor and donee may agree that on the 
happening of any specified event which does not 
depend on the will of the donor a gift shall be 
suspended or revoked; but a gift which the parties 
agree shall be revocable wholly or in part, at the 
mere will of the donor, is void wholly or in part, 


as the case may be. ........... A gift may also be 
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revoked in any of the cases (save want or failure 
of consideration) in which, if it were a contract, it 
might be rescinded Save as aforesaid, a gift 
cannot be revoked. ....... "Nothing contained in 
this section shall be deemed to affect the rights of 
transferees for consideration without 
notice.".......... From the contents of Section 126 of 
the Act, it is clear that a gift can be cancelled or 
rescinded only under the g 
circumstances:- 


a) On the happening of an even ed in the 


gift deed: > 
b) The Donor and the NO t have agreed to 
n 


such condition; acce ce’ of such condition 
specified in the gift ust be agreed to by the 


donee while acc the gift: 


happenin it does not depend on the will of the 


r 


c) The < greed upon must be such that the 


d conditions so imposed must not be 
repugnant to the gift and should not be illegal or 
immoral: 

e) A gift may also be revoked or rescinded as if it 
were a contract on the same grounds on which a 
contract may be rescinded except on the ground 


of failure of consideration. 
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A contract is normally rescinded or 
avoided, as per Sections 19 and 19A of the 
Contract Act. When consent to an agreement is 
caused by coercion, fraud, misrepresentation or 
undue influence, at the instance of the party 
whose consent is so obtained. Except on the 
aforesaid grounds, a gift cannot be rescinded or 
revoked on any other ground. This positien is 
specifically made clear by stating in Sec 6 
of the Act "Save as aforesaid, a gift not be 
revoked." However it may also SS tne in 
the event the case falls under, Ao} 20 of the 

Or, initio and in 


Contract Act, the gift O 
such a situation, the tion of avoiding it does 


es 
not arise. There is bts contained in the gift 


deed as to ha 


g of any specific event 
independe e will of the donor. There is also 
no recital he gift deed enabling the donor to 
rev it On the failure of the donee to maintain 
t onor or on the happening of any other event. 
A gift deed cannot be revoked save as provided in 
Section 126 of the Act. The circumstances under 
which a gift can be revoked or rescinded are 


already pointed out." 


Jambulingayya Hiremath vs. Akkamahadevi 
and Ors. MANU/KA/ 1559/2020 - In the instant 
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case, there is no evidence to show that the donor 
and donee had agreed that on the happening of 
any specified event, independent of the will of the 
donor, the gift should be revoked. It is also not 
the case that the gift was vitiated or caused by 
fraud, coercion, misrepresentation or undue 
influence as per Section 19 and Section 19(A) of 
Indian Contract Act, 1872. It is not even theycase 
of the parties who are challenging the gift e 
said gift was hit by Section 20 of Indiaf\Contract 
Act. Therefore, the unilateral rev S the gift 
which falls out of the ambit of pe 126 of T.P. 
Act, as in the instant O is not a valid 


revocation. 


© 


. Bibi Raifunnisa and Ors. 


In Md. Noorul 
reported i /SC/1414/1996 : 1996 (7) 
SCC 767 urt held that Article 59 of the 
Li aod Act would be applicable if a person 
a is a party to a decree or an instrument or 
a contract which was questioned by initiation of 
a suit. Article 59 would apply to set aside the 
decrees, instruments or contracts between the 
parties inter se. However, in the case of a person 
claiming title through a party to the decree or 
instrument or contract who seeks to avoid the 


instrument, contract or decree by a specific 
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declaration, the starting point of limitation Under 


Article 59 would be the date of knowledge of the 


fraud and/or illegality which renders the decree 


and/or instrument and/or other document void. 
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CHAPTER-16 
PARTNERSHIP AND FAMILY BUSINESS 


THERE IS NO PRESUMPTION AS TO JOINT 
FAMILY BUSINESS EVEN IF IT IS STARTED BY 
KARTHA OR MEMBER 


In Chattanatha Karayalar v. Ramachandralyer 
1955 AIR 799, 1955 SCR (2) 477 the n 
was whether the business started by @he father 
was in family concern. At p. 8Q0, Noone 
Court held: "Under the Hind O is no 

OE in the 


presumption that a in ©, 
name of any member is a joint family one even 


when that member J manager of the family, 


and it makes no nce in this respect that the 


manager $ ner er of the coparceners." 


e 
Divi iog Bench judgment of Madras High Court 


i ekase of PADMINI CHANDRASEKARAN VS. 
SOMASUNDARAM CHETTIAR AND OTHERS 
reported in 1965 2 M.L.J. 65 wherein it has 
been held that: "There can be no presumption 
that a business started and conducted by a junior 
member of a Hindu joint family, in his own name, 
is not his separate business but a joint family 


one. Unless it can be shown that the business in 
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the hands of a coparcener grew up from joint 
family property or that the earnings were blended 
with joint family estate, they remain free and 
separate. The question whether the business was 
begun or carried on with the assistance of joint 
family property or as a family business is a 
question of fact upon which the initial burden of 
proof lies upon those who claim a share ig the 
business. Under the Hindu Law, the o 
presumption that a business standi in the 
name of any member is a joint Y.. even 
when that member is a mana W family; it 
would make no differencęąi respect even if 


the manager happens_to the father of the 


coparceners. " (Oo 


BURDEN ROOF LIES UPON THE 
PLAINTIRE O CLAIMS A SHARE IN THE 


BUSINESS 


In the case of Rukn-Ul-Mulk Syed Abdul Wajid 
AIR 1950 Mys 33(FB) what fell for consideration 
for the Full Bench of this Court was whether the 
business carried on by a member of a Joint Hindu 
Family was begun or carried on with the 
assistance of the joint family property is a 


question of fact upon which burden of proof lies 
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upon the plaintiff who claims a share in the 
business. The burden of proving that the 
business was separate at its inception cannot be 
cast upon the defendant who asserts it. The Full 
Bench further held that the mere fact that a 
member of a joint family meets the expenses of 
the family and employs his brothers in his 
business and pays them for their services orpays 
some money to each of the brothers of 
generosity or kindness cannot show that the 
property acquired by him was S self 
acquired property or what was, NO, him to his 


brothers should be regar eir joint family 


property. 

In the case ANICKAM CHETTY VS. 
KAMALA ay IAS KAMALATHAMMAL 
MANU/T 5/1936 Wherein it has been held 
tha Were before partition a business is 


capfied on by one member with the aid of joint 


family funds, it may be that the concern belongs 
to that individual member, his share being 
debited with the sums employed therefor; but the 
presumption from that circumstance is that it is 


a joint family concern." 
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In the case of S.K.T.SOUNDARARAJALU VS. 
MINOR SHANMUGAM AND ANOTHER 1942 
M.L.J. 184 wherein it has been held as 
hereunder: "Where a business was started by the 
manager of a Hindu joint family which had 
absolutely no connection with the old business 
that had been carried on by their father, the fact 
that the business was of the same nature ag the 
old business, cannot make it an Aa 
business at all." 


In the case of PARASAM V 

VS. PARASAM VEN MAPPA AND 
OTHERS 1951 M.L.J. 508 Wherein it was held : 
"If a member of th y is inclined to start a 


trade and for th pose he gets assistance by 


way of w n from the joint family and goes 


and start 
is r adon ble to extend the principle of Hindu 
hee Learning Act (XXX of 1930) to such a 


case. There is no real distinction between the 


usiness and acquired properties, it 


cases of a member getting himself educated out 
of the joint family funds and employing himself 
somewhere earning and acquiring properties and 
a member getting a cash contribution from the 
family and starting a trade on his own account. 


Unless it is shown that the family did not stop 
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with the contribution but continued to take 
interest and the business was subsequently 
carried on with the assistance of the joint family 
it should not be held that the business is a family 


business". 


In the case of C.SUNDARAM vs. 


RUKMANIAMMAL AND OTHERS 1974 L.J. 
354 it has been held as below: " Where a s 
was in its origin the exclusive business of the 
father, whether that business c WS cuire a 
joint family character woul O, on the 
nature of the help or assi iven by the son. 


It is not every act or W7, dorte or assistance given 


by a son to the f: in the conduct of the 
business that ake the business a joint 
family busifiéSs\Ii the work done or assistance 
given by t n is such as to lead to the inference 
tha rE Ather had intended to treat his exclusive 
b s as a joint family business, then alone 
the presumption of joint business could be 
invoked. In invoking such a presumption the joint 
exertion by the son with his father should be such 
that the father could be said to have intended to 


treat the business as belonging to both, or to the 


joint family." 
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THERE IS NO PRESUMPTION THAT A 
BUSINESS COMMENCED OR CARRIED ON BY 
A MEMBER OF A HINDU JOINT FAMILY IS A 
JOINT FAMILY BUSINESS 


Division Bench of Court in G.B. 
Mallakarjunaiah's case (AIR 1961 Mys 64), 
addressing the question as to whether the barden 
of proving self acquisition of properti a 
member of the family would arise, held that it 
must be shown that the family eae 


such joint family funds or joi 


essed of 
y properties 
which would enable t isition of the 
properties in questi It is a firmly 
established princip the separate property 


of a Hindu cease e his property and acquires 


the charac Nog of his joint family or ancestral 
property, A y any physical mixing with his 


joint family or ancestral property but by his own 


volition and intention, by his waiving or 
surrendering his special right in it as separate 
property. The evidence of such intention is not 
forthcoming in this case. ............... It is a sound 
proposition of law which has been considered to 
be well established that there is no presumption 
that a business commenced or carried on by a 


member of a Hindu joint family is a joint family 
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business and that such a presumption would be 
unavailable even if that member was the manager 
of that joint family. ........ Now, it is settled law 
that the proof of the existence of a joint family 
does not lead to the presumption that property 
held by any member of the family is joint, and the 
burden rests upon anyone asserting that any 
item of property was joint to establish thegfact. 
But, where it b established that th ly 
possessed some joint property whichk from its 
nature and relative value may med the 
nucleus from which the properpymn question may 
have been acquired, the b ifts to the party 
alleging self-acquisitio ick affirmatively 
that the property w. QD ivea without the aid of 
the joint family ty. 


G. AN vs G. Chamaraju & Others 
196 Qi 1276, 1968 SCR (3) 464 There is no 
p ption under Hindu law that a business 


standing in the name of any member of the joint 


family is a joint family business even if that 
member is the manager of the joint family. Unless 
it could be shown that the business in the hands 
of the coparcener grew up with the assistance of 
the joint family property or joint family funds or 


that the earnings of the business were blended 
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with the joint family estate, the business remains 
free and separate. - The separate property of a 
Hindu coparcener ceases to be his separate 
property and acquires the characteristics of his 
joint family or ancestral property, not by mere act 
of physical mixing with his joint family or 
ancestral property but by his own volition and 
intention, by his waiving or surrendering his 


special right in it as separate proper e 


recitals in deeds dealing with self Ko as 


ancestral joint family propero by itself 


sufficient; but it must be est d that there 
was a clear intention WF part of the 
coparcener to waive his ~D. property. - "It is 
a well-established ne of Hindu Law that 
property which riginally self-acquired may 
become joj erty if it has been voluntarily 
thrown,b coparcener into joint stock with the 
intenti N abandoning all separate claims upon 
it octrine has been repeatedly recognised by 
the Judicial Committee (See Harpurshad v. Sheo 
Dayal (1876) 3 Ind App 259 (PC) and Lal Bahadur 
v. Khnnhain Lal (1907) 34 Ind App 65 (PC). But 
the question whether the coparcener has done so 
or not is entirely a question of fact to be decided 
in the light of all the circumstances of the case. It 


must be established that there was a clear 
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intention on the part of the coparcener to waive 
his separate rights and such an intention will not 
be inferred merely from acts which may have been 
done from kindness or affection (see the decision 
in Lala Muddun Gopa v. Khikhindu Koer (1891) 
18 Ind App 9(PC). For instance in Nairn Pillai v. 
Daivanai Amnuil (AIR 1936 Mad 177) where in a 
series of documents self-acquired propertywas 
described and dealt with as ancestral joi 
property, it was held by the Madras 

that the mere dealing with self 

joint family property was no 


intention of the coparce st be shown to 


waive his claims with A knowledge of his right 


to it as his separate ty. The important point 
to keep in mind į the separate property of a 
Hindu co efter ceases to be his separate 
property cquires the characteristics of his 
joi felt or ancestral property, not by mere act 
rc mixing with his joint family or 
ancestral property, but by his own volition and 
intention, by his waiving or surrendering his 
special right in it as separate property. A man's 
intention can be discovered only from his words 
or from his acts and conduct. When his intention 
with regard to his separate property is not 


expressed in words, we must seek for it in his acts 
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and conduct. But it is the intention that we must 
seek in every case, the acts and conduct being no 


more than evidence of the intention." 


IT CANNOT BE THE SKILL OR THE LABOUR 
OF THE INDIVIDUAL MEMBERS 
CONSTITUTING THE FAMILY TRADE 


Sidramappa Veera-bhadrappa vs Ba a 
Balappa (AIR 1962 Mys 38), It is a mignomer to 
call the vocation of dyeing as a tr, NS... one 
speaks of a family trade he D 

e 


or commerce or nne ling In that 
content the word "trade" is’ not used as being 


op keeping 


Or bear in mind the fact 


equivalent to a me 


that a family tr is’ but an asset of the family 
just as an AO it goes without saying that 
it mse pet possessed by the family -may 
be it i$ sOmething physical or even a goodwill - 
b I) the same it must be something belonging 
to the family. In the very nature of things, it 
cannot be the skill, or the labour of the individual 
members constituting the family. Obviously the 
word "trade" in the contest is not used as a term 
of law but should be understood in its popular 


sense. The fact that the first defendant took to the 


profession of his ancestors for some time - a 
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profession into a family trade. In aid of his 
vocation he got nothing from his family excepting 
his blood and possibly the special knowledge 
gathered from his surroundings. These are 
insufficient to dub his vocation as a family trade. 
A lawyer's son or a doctor's son may have similar 
advantages. If he takes to the profession of his 


father. For that reason it has not been saidgand 


it cannot be said, that he entries on ly 


trade. © 


PARTNERSHIP ACT DOES P APPLY TO 


HINDU TRADING vam’) 


The apex court in and Gangaram Shetji 
Vs. Malappa M ingappa Sadarge AIR 1976 
SC 835 ha Ny at the legislature in its wisdom 


excluded joi 
opera Nor the Partnership Act and thus the 


Hindu trading families from 


praafciples thereof cannot be applied to joint 
Hindu trading families. It has to be, thus, seen 
whether without reference to the provisions of the 
Partnership Act, what is the liability of various 
constituents of such families. The determination 
thereof would also entail determination of what is 
the private property of such constituents and 


what is the family property. 
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THERE IS NO PRESUMPTION IN HINDU LAW 
THAT A BUSINESS STANDING IN THE NAME 
OF A MEMBER OF THE HINDU JOINT FAMILY 
IS JOINT FAMILY BUSINESS 


AIR 1961 Mys 64 G.B. Mallakarjunaiah v. J.S. 
Kanniah Setty Now, it is settled law that the 
proof of the existence of a joint family ot 
lead to the presumption that property held by any 
member of the family is joint, O 
rests upon anyone asserting Dr item of 
property was joint to e oE e fact. But, 
where it be tie e family possessed 


some joint propert from its nature and 


relative value Oe e formed the nucleus from 
which the perty 


in question may have been 
acquired, burden shifts to the party alleging 
self- ofu ition to establish affirmatively that the 
preferty was acquired without the aid of the joint 
family property. This view expressed by their 
Lordships of the Privy Council in Appalaswami v. 
Suryanarayanamurti, ILR (1948) Mad 440: (AIR 
1947 PC 189), was referred to with approval by 
their Lordships of the Supreme Court in Srinivas 
Krishnarao Kango v. Narayan Devji Kango, 1954 


AIR 379,.1999 SCR: 1. sasaxscevssvasions It is a sound 
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proposition of law which has been considered to 
be well established that there is no presumption 
that a business commenced or carried on by a 
member of a Hindu joint family is a joint family 
business and that such a presumption would be 
unavailable even if that member was the manager 
of that joint family. This was what their Lordships 
of the Supreme Court pointed ou& in 
Chattanatha Karayalar v. Ramachan 


(S). 1955 AIR 799, 1955 SCR ( 


Council in Bhuru Mal v. Jaga 


13, a member of a join i 
make separate acquisition ofproperty for his own 


benefit and, unles an be shown that the 
business grew fi Ayres family property or that 
the earni re Oran with joint family 
estate, th ain free and separate. On page 16 
of report, Sir George Rankin said this:-- 

ther or not it can be said that if a joint family 
is possessed of some joint property, there is a 
presumption that any property in the hands of an 
individual member is not his separate individual 
property hut joint property, no such presumption 
can he applied to a business. Lord Buckmaster 
delivering the judgment of the Board in 
Annamalai Chetty v. Subramanian Chetty, AIR 
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1929 PC 1, at p. 2 put the law thus: 'A member of 
a joint undivided family ran make separate 
acquisition of property for his own benefit and, 
unless it can be shown that the business grew 
from joint family property, or that the earnings 
were blended with joint family estate, they remain 


free and separate." 


WHAT CONSTITUTE FAMILY TRADE O T 
FAMILY BUSINESS- IT DOES Sy TPE 


SKILL CRAFT O 


AIR 1962 Mys 38, Sidra eerabhadrappa 
v. Babajappa Balappa ; is a‘misnomer to call the 


vocation of dyeing S de. When one speaks of 
a family trade eans "shop keeping or 


commerce ng and selling" In that content 
the wogd e" is not used as being equivalent 
to acraft. Wf we bear in mind the fact that a family 
t but an asset of the family just as any 
other asset it goes without saying that it must be 
an asset possessed by the family -may be it is 
something physical or even a goodwill - but all the 
same it must be something belonging to the 
family. In the very nature of things, it cannot be 


the skill, or the labour of the individual members 


constituting the family. Obviously the word 
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"trade" in the contest is not used as a term of law 
but should be understood in its popular sense. 
The fact that the first defendant took to the 
profession of his ancestors for some time - a 
profession into a family trade. In aid of his 
vocation he got nothing from his family excepting 
his blood and possibly the special knowledge 
gathered from his surroundings. These, are 
insufficient to dub his vocation as a fami e. 
A lawyer's son or a doctor's son may haye similar 
advantages. If he takes to the pr, fon of his 


father. For that reason it has i en said, and 
1 


it cannot be said, that OQ 
trade. 


COMMENCING TRADE WITH FAMILY 
FUNDS IS 


es on a family 


e 
AI (Nis62 Mys 38, Sidramappa 


abhadrappa v. Babajappa Balappa My 
attention has been drawn to the decision of 
Courtney Terrsell, C.J. in Ghasiram BiseswarLal 
Firm v. Otla General Otla Basaraj Firm. AIR 1956 
Pat 485, wherein it was held that where a member 
of a Hindu joint family carries on a business 
which is appropriate to the caste to which he 


belongs it may be properly inferred that that 
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business is part of the joint family property. With 
great respect to the learned judge I do not think 
that this a correct statement of the law. The law, 
as I understand it is that when trade is the 
Kulachar or the hereditary vocation of a family. If 
a member of that family continuous an existing 
trade of the family or he commences a new trade 
with family funds then it assumes the character 
of a family trade, and thereby entailin n 
rights and consequences. Therefore, it¢g¢annot be 
said that when the first defenda sy dyeing 


of clothes he was carrying on y trade. 


G. Narayana Raju XN by his legal 


representative Vs, amaraju and others, 
reported in MA /0113/1968 : AIR 1968 
SC 1276 So a similar nature of case at 
ae the said decision held as under, 
which: levant for our discussion. "(3) The first 
q ion to be considered in this appeal is 
whether the business of Ambika Stores was really 
the business of the joint family and whether the 
plaintiff was entitled to a partition of his share in 
the assets of that business. It was contended on 
behalf of the appellant that the business of 


Ambika Stores grew out of a nucleus of the joint 


family funds of at least by the efforts of the 
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members of the joint family include the appellant. 
The contention of the appellant has been 
negatived by both the lower courts and there is a 
concurrent finding that the Ambika Stores was 
the separate business of Muniswami Raju and it 
was neither the joint family business nor treated 
as joint family business. It is well established that 
there is no presumption under Hindu lawathat 
business standing in the name of any m of 
the joint family is a joint family business even if 
that member is the manager of. S family. 
Unless it could be shown that W 

hands of the coparcen Oy 
assistance of the joint.family property or joint 
family funds or ghd 


Siness in the 


up with the 


arnings of the business 
were blended wO e joint family estate, the 
business r OS ree and separate. The question 
therefore ther the business was begun or 


c 
p y or joint family funds or as a family 


business is a question of fact.-(See the decisions 


ar. eh with the assistance of joint family 
Ca 


of the Judicial Committee in Bhuru Mal v. 
Jagannath, MANU/PR/0045/1941 : AIR 1942 PC 
13 and in Pearey Lal v. Nanak Chand, 
MANU/PR/0008/1948 : AIR 1948 PC 108 and of 


this Court in Chattanatha Karayalar v. 
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Ramachandra Iyer, MANU/SC/0050/1955 : AIR 
1955 SC 799) 


BUSINESS STARTED BY KARTHA AND 
LIABILITY OF CO-PARCENERS, MINORS AND 
SUBSEQUENT BORNS 


ILR 1989 Kant 169, Gopal Purshotham Bichu 
v. Purushotham Govinda Bichu There o 
no running business of the joint family. The 1st 
defendant started the business o > 
In the case of a new business me 


of a Hindu joint family, ‘O ciple is that the 
kartha as the manager of & joint Hindu family 


n afresh. 


by a kartha 


e 
cannot, impose on, g entitled to expose the 


interest of, the 


ers of the coparcenary, to 
the risk a j y, of anew business. Therefore 
anew ku s started by the kartha or manager 
of a join® family is not considered to be the 
b s of a joint family, unless it is started or 
carried on with the express or implied consent of 
adult coparceners or it is proved that the joint 
family funds are utilised for the business to the 
advantage of the joint family or its continuation 
was found to be beneficial to the joint family or it 
was adopted as a joint family business by the 


other members of the family who continued to 


A gift to legal fraternity - Sridhara Babu N Advocate 





1750 
enjoy the benefits of the same. The case of a 
coparcener who was a minor on the date of 
commencement of the new business by the 
kartha of the joint family stands on a different 
footing in as much as the minor's interest cannot 
be exposed to risk and liability. However, the 
minor members of the family who are born 
subsequent to the commencement of the 
business, are not entitled to say that th of 
the new business cannot be imposed them in 
as much as the risk and liabili S, been 
already taken by family, the pO must 
share them along with wore assets and 
liabilities of the family. 


© 


MERE USE OF FAMILY PREMISES FOR 


wy XO 


+ 


a other Vs. P.S. Rama Rao Pisey and 


D Court in the case of P.S. Sairam 


others, reported in MANU/SC/0085/2004 : 
AIR 2004 SC 1619, wherein at paragraph-10 it 
is held as under:- "10 The question to be 
examined in the present case is as to whether 
mere user of the joint family property (item No. 1 
property), as a business premises by defendant 


No. 1, who was karta of the joint family, for 
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running his separate business can be said to be 
in any manner detrimental to the joint family 
property? Undisputably, the joint family had not 
invested a single farthing in the business at any 
point of time as it was started by defendant No. 1 
by raising loans from the market. ....... This being 
the position, we have no option but to hold that 
the business carried on by defendant No. 1 im the 
property described as item No. 1 in the le 
cannot be treated to be joint family business and 
the same remained his se Sa 
throughout, especially in vie e fact that 
there was neither any ag idence to show 


any blending 


LIABILITY OF ERS OF TRADING JOINT 
HINDU F. 


case of A. Khandelwal and Sons vs. 


i 


e 
vee Sahai Endlaw of Delhi High Court 


Sardar Mall Alok Kumar 

MANU/DE/ 1769/2008 - ILR 2008 (7) DELHI 
200. - I am of the view that all constituents of a 
trading Joint Hindu Family are liable for debts 
thereof not only from their share in properties of 
Joint Hindu Family but also from their personal, 


self acquired properties for the following reasons: 


A gift to legal fraternity - Sridhara Babu N Advocate 





L732 


i) the trading Joint Hindu Family being merely a 
compendious name in which all constituents 
thereof are trading, there is no rationale for 
discriminating between the manager and other 
co-parceners, in the matter of debts/liabilities. 

ii) there is no reason why, when the co-parceners 
have a share in the profits of the business as per 


their share in the family, they should not share 


the losses and debts also in the same pr 


iii) a manager or the Karta is mer by his 
position as eldest in the fami SS, such 
position does not become en ne) any extra 

Oy and there is 


share in the profits of OND 
no reason to make his_pers6nal or self acquired 


properties liable an de those of others. 

iv) a third party g with such trading Joint 
Hindu FarhilyX\may not know its actual 
constityti a Joint Hindu Family and not a 
par ei and is likely to give credit thereto on 
ret of the financial capacity of all 
persons appearing to be having a share therein. 
In this regard it is significant that there is no 
statutory compulsion for such trading Joint 
Hindu Family to affix the words "HUF" to its 
trading name, as is in the case of a limited 


company under the Companies Act. Most of such 


trading families are known not to affix HUF to 
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their trading name, though it is not so in the 
present case. Order XXX Rule 10 of CPC also 
permits a HUF carrying on business under any 
name to sue and be sued in such name or style 
as if it were a firm name. To make only the 
manager's private properties and the Joint Hindu 


Family properties liable for debts/liabilities can 
given a tool in the hands of unscrupulous families 
of arranging their affairs in a manner senha 
debts /liabilities. 

v) it is not essential for a Joint Ya to 


carry on business. However, i o) carry on 


business they/its consti eed no special 
protection. 

vi) the reason given 4 gments (Supra), which 
are all of mo n half century ago for 


protecting 


private /personal/self acquired 
properieq(ee>-parceners was that the said co- 


par engr ere then considered as subservient to 


a ving no say whatsoever in the matter or 
affairs of the family or against the will or say of 
eldest member of the family. However, the social 
fabric has drastically changed since then. Neither 
is Joint Hindu Family the norm nor do 
considerations of regard, respect today deters 
youngers in the family from putting forth their 


views. In fact the youngsters in the family are 
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today consulted in all matters and considered to 
be more knowledgeable and having the pulse of 
the time. Today the single unit or maximum two 
generations staying together is the norm. In the 
circumstances there is no compulsive trading 
Joint Hindu Family and the trading Joint Hindu 
Family may be adopted as a trading vehicle for 
commercial and other reasons. In today's tame a 
younger member of family does not fee o 
severe relationships. In today's ey is 


a trading Joint Hindu NC) stituents 


thereof ought to be 1% liable for 
debts/liabilities of Pusa out of their self 


acquired properties also. Ir” today's times it is 


impossible to wAS t a co-parcener would 


compulsorily alge 


if he does eeught to be bound by his actions. 


ther to act as manager and 


Law isa 


organ and has to evolve with the 
tim d hanging social conditions. 

v the judgments (Supra) refer to Manager 
and not to Karta of the HUF. Manager of business 
is not necessarily the Karta of the HUF. The Apex 
court in Narindra Kumar J. Modi v. CIT 
MANU/SC/0523/1976 : [1976]105ITR109(SC) 
has held that with the consent of others, even a 
junior member of the family can act as Karta. It 


was so held by this Court also in Nopany 
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Investments Pvt. Ltd., v. Dr. Santokh Singh (HUF) 
RSA 209/2005 decided on 19th April, 2007 and 


appeal where against was dismissed by Apex 


Court. If that be so, there is no need to subject 


self acquired properties of Manager only to 
attachment and sale for debts/liabilities of the 


business of the family. 
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CHAPTER-17 
GRANTED LAND 


UNLESS THE GRANTED LAND IS INTENDED 
TO BE FOR THE BENEFIT OF THE FAMILY, OR 
A CONTRARY INTENTION APPEARS FROM 
THE GRANT, OR IT WAS TREATED AS JOINT 
FAMILY PROPERTY BY THE DONEE AN HE 
MEMBERS OF THE FAMILY - IT F 
ACQUIRED PROPERTY © 


THE HON'BLE MRS.JUSTICE ponnan 
of HIGH COURT OF KA in the case of 
Pandun vs Laxmibai_C Subhadra Decided on 


1 October, 2012 O 


Where the Gov t grants an estate in the 


exercise of ifs “sovereign power, normally the 
estate be 


gra ted, hether it is a new grant or the 
Lon of an estate previously confiscated by 


the government, unless the grant is intended to 


s the self-acquired property of the 


be for the benefit of the family, or a contrary 
intention appears from the grant, or it was treated 
as joint family property by the donee and the 
members of the family, either by a family 
arrangement or a family custom. Therefore, prima 


facie a gift or grant made to a member of a joint 
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family is his separate property, will only become 
joint family property either when it descends to 
his sons, or he himself has thrown it into the 
common stock. Therefore whether a Government 
grant enures to the grantee as his separate 
property or as his joint family property is one of 
construction of the grant with reference to its 
terms and the surrounding circumstances. 

An impartible estate is created by a grar h 
is the prerogative of the Sovereign or theState. An 
impartible estate may be cee of the 


of a joint 


holder or it may be the iy 
undivided family of NO member. If it is 
to 


the latter, succession will be regulated 
according to the ru rvivorship. However all 
the incidents ofj mily property would not be 
applicable tanmpartiable estate. For instance, 
right ofp ion would not exist in the case of an 
impar estate. Similarly, the right to alienation 
b head of family is incomparitable with 
impartibility. It is also held that the right of 
maintenance does not arise vis-a-vis impartible 
estate. But, the right of survivorship exists and to 
this extent an impartiable estate has a character 
of joint family property, and its devolution is 
governed by the general Mitakshara Law as 


applicable to such property. Thus, on the death 


A gift to legal fraternity - Sridhara Babu N Advocate 





1758 


of a holder of an impartiable estate, the other 
coparceners who survive him would succeed to 


the said estate. 


THE REGRANT OF THE LANDS IN THE NAME 
OF ONE OF THE MEMBERS OF THE FAMILY 
REVIVED THE RIGHT OF THE SUCCESSORS 
OF THE ORIGINAL HOLDER OF THE VILLAGE 
OFFICE TO SUCCEED TO THE ans 


THE HON'BLE MRS.JUSTICE pappans 
of HIGH COURT OF KARNAT 
Pandun vs Laxmibai dra Decided on 


1 October, 2012 


the case of 


Ores consideration is the 


impact nataka Village Officers' 


Abolition on the instant case. The said 
Act wag ed w.e.f. 1/2/1963. The object of 
the No abolish the village offices which were 
h reditarily. Under the said Act 'Holder of a 
village office' or 'holder' is defined to mean a 
person having an interest in a village office under 
an existing law relating to such an office. The 
proviso states that where a village office has been 
entered in a register or record under any existing 
law relating to such village office, as held by the 


whole body of persons having interest in the 
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village office, the whole of such body shall be 
deemed to be the holder. Section 2(1) (b) defines 
'authorised holder' to mean a person in whose 
favour the land granted or continued in respect of 
or annexed to a village office by the State or a part 
thereof has been validly alienated permanently, 
whether by sale, gift, partition or otherwise under 


the existing law relating to such office. 'Vallage 
office’ is defined in Clause (n) to me 

village office to which emoluments wereattached 
and which was held hereditari SŠ. the 
commencement of the Cons O under an 
existing law relating to e office, for the 


n of the revenue or with 


performance of “ile connected with the 


administration or c 

the maintenanc Se or with the settlement 
of bounddRies\ or other matter of civil 
administr of a village, whether the services 
originally appertaining to the office continue or 
h ased to be performed or demanded and by 
whatsoever designation, the office may be locally 
known. Section 4 states that w.e.f. the appointed 
date i.e., 20/07/1961 all village offices have been 
abolished and all incidents attached to the said 
village offices are extinguished. Further, all land 


granted or continued in respect of or annexed to 


a village office by the State stood resumed by the 


A gift to legal fraternity - Sridhara Babu N Advocate 





1760 


State subject however, to regrant of land to the 
holder of the village office or authorised holders 


as the case may be. 


SHIVAPPA FAKIRAPPA SHETSANADI v. 
KANNAPPA MALLAPPA SHETSANADI, ILR 
1987 KAR 3155 that: "There is nothing in 
Section 4 of the Act which can be held to affect 


the personal law of the parties so as to de e 
junior members of the family of NY t to 


claim partition of the suit land AO 
the village office and resumpay 


the land." O 


olition of 


d regrant of 


CHANDRABAI v. L AI, 1975(1) MLJ Sh.N. 
Item No. 19, as : "A grant of land resumed 
under Secti the holder of the Village Office 
has to be ded as compensation to the holder 
of the ‘Mec Office. Until the lands are regranted 
t eJholder of the Village Office, other members 
of the family derive no title, assuming that the 
watan was family property which was impartible 
until its abolition. It is too premature for them to 
institute a suit for partition before re-grant is 


obtained by the holder of the Village Office." 
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BHIMAPPA RAMAPPA GHASTI v. ARJAN 
LAXMAN GHASTI, 1993(2) KLJ 179 that: "after 
the abolition of the village office and resumption 
of the land, it becomes a ryotwari land only on 
regrant and as such it would be released from the 
nature of its impartibility and becomes available 


for partition." 


Patel Veerabasappa vs Basamma IL 6 
KAR 1435, 1996 (2) KarLJ 102 Aceording to 
Sub-section (3) of Section 5 ve: the 
regranted land cannot be ali SON iin 15 
years otherwise than rtition among 


cannot be partiti before the same is 


regranted QS 
TON OF THE VILLAGE OFFICE DOES 


FFECT THE PERSONAL LAW OF THE 
OFFICER 


members of Joint eld ly. Further the land 


The provisions of the Act have been considered by 
a Division Bench of this Court in the case of 
Beerappa v. Fakeerappa Beerappa Bandrolli 
[2007 (1) KLJ 477 DB] wherein, it has been 


stated that where land was attached to the village 


A gift to legal fraternity - Sridhara Babu N Advocate 





1762 


office, the lineal primogeniture stood continued 
and the senior branch of the family would 
normally continue the village office. That the 
abolition of the village office resulted in the land 
vesting in the State subject to regant of the land, 
but the abolition of the village office does not 
affect the personal law of the officer. Till the 
village office was abolished, the land attached to 


the village office was impartible. It is ori n 


the said land is regranted, that No be 
available for partition and mee) 
he right to 


office in a holder would "TF 
survivorship as if it “sQ family estate. 


e village 


Therefore, even the j embers of a joint 
family has an inte O the village office and 
have to be con P as holders of the village 
office. Onc ee attached to the village office 
is regran becomes available for partition 
an nthe junior branch of the joint family 

e entitled to a share in the land granted 
to the family. A mere fact that an estate is 
impartible does not make it separate or exclusive 
property of the holder. Also, where a person 
succeeds to the village office as a holder, it does 
not become his separate property but it is a joint 


estate of the undivided family. Till the land is not 
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regranted, it remains as impartible land and not 


available for division. 


GRANT ENURES TO ENTIRE BENEFIT OF 
FAMILY 


In AIR 1982 SC 887 [Nagesh Bisto Desai etc., v. 
Khando Tirmal Desai etc.] it has been heldathat 
on regrant of watan lands after its resu o 
the holder for the time being of the ‘gereditary 
office, the watandar is not entitle emain in 
exclusive possession and enj t thereof to 


the exclusion of the oth ers of the joint 


© 


INTEREST IN GE OFFICE INCLUDES 
RIGHT n ORSHIP OF MEMBERS OF 


Hindu family. 


THE JỌI DU FAMILY 


n ase of Shviappa Fakirappa Shetsanadi 
v. Kannappa Mallappa Shetsanadi [ILR 1987 


Kar. 3155], it has been held that the normal 


rights of a member of a joint Hindu family are not 
affected by the Act. Interest in village office 
includes right to survivorship of members of the 
joint Hindu family. That after abolition of the 


village office and resumption of the land, it 
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became a ryotwari land and only on regrant the 


land is released from the nature of impartibility. 


SUIT LAND WAS NOT AVAILABLE FOR 
PARTITION TILL REGRANT AS IT WAS 
IMPARTIBLE ESTATE 


THE HON'BLE MRS.JUSTICE B.V.NAGARASHNA 
of HIGH COURT OF KARNATAKA in th of 
Pandun’ vs Laxmibai C Suphadra Oded on 


1 October, 2012 Q 
In the instant case, the pty elong to the 
the defendants 


junior branch of the =O 
belong to the senior branch of the family. The 


for rendering sa à Service by the grandfather of 


a 
land in question a to a village office 


the plainti ts also a settled position that the 
suit lan s not available for partition till 
re ait was impartible estate. Even though 
t d is granted in favour of one or two 
members of the joint family it would enure to the 
other members of the joint family. ......... The 
family continued to remain joint. After the 
enforcement of the Act, the land should vested in 
the State Government and the family lost all 
rights in the said land and then suit land was not 


available with the family. When the State 
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Government regranted the land in the names of 
the successors of the original holder of the village 
office, namely Venkat, the land lost by the family 
was regained by the family and became available 
for partition. This regrant of land has to be related 
to the original holder of the village office as the 


original holder of the village office is entitled to 
regrant and on his demise his successor/seqwere 
entitled to apply for regrant. = 

PARTY ALLEGATING HAS PROVE 
REGRANT ENURES TO nO NEFIT OF 


THE FAMILY `O 


Supreme Court i Q State of U.P. -v.- 
Rukmini Rama 1971 SC 1687 and held 
as follow my opinion, the facts are 


distingyi e and the decision relates to 


tra iG By way of gift of a part of the estate which 
bode of certain Inamindari villages. In the 


present instances, the suit land is not an estate 
inherited as an ancestral property, but it is the 
service inam land given to the holder of the office. 
The rule of law laid down in Rukmini Rama's case 
cannot apply to the fact of the present case. In the 
result, I hold that the plaintiffs father alone was 


the exclusive owner of the suit property and the 
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property has been re-granted only to the plaintiff. 
The defendants have failed to prove that it is the 
joint family property and that the regrant enures 
to the benefit of plaintiff and defendants. Hence 
Issues land 2 are answered in the affirmative and 
Issue No. 5, 6 and Additional Issue No. 1 are 


answered in the negative." 


REGRANT OF WATAN LANDS IS T 
FAMILY PROPERTY FOR BOTH ea AND 


MUSLIM O 


Imamsa Chandas aey aa Ors. vs. 
Mohdinsa Nabisa ro 18 (2) KCCR 1520 


- MANU/KA/3559 That the Karnataka 
Village Offices oe n Act, 1961, was enacted, 

orce on 01/02/1963. ("KVOA 
Act, 196 r the sake of brevity). All village 


and it ca 


offi ~N watans including walikaraki watans 

olished and the right to hold such offices 
and the emoluments attached thereto stood 
extinguished. The lands annexed to the village 
office stood resumed by the State Government 
subject to the right of the holders of the village 
offices immediately prior to the appointed date 


i.e., 01/02/1963, being given the right of regrant 
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to them on payment of the occupancy price 
prescribed by law. 

According to the plaintiff, although the 
regrant is made in favour of senior member, it 
enures for the benefit of all the members of the 
family. In the instant case, regrant of suit lands 
has been made in favour of defendants as the 
legal heirs of Nabisa, who was the senior member 
of the family of plaintiffs and defendants. 
Further, it is also not in dispute that on the 
abolition of the village office un rovisions 
of KVOA Act, 1961, applicatio egrant of the 
suit lands were made bot Oe and Imamsa 
- plaintiff No. 1. But t XO. was sought by 
Nabisa in his own n ut Imamsa had sought 


regrant of the ey n the names of the family 
pla 


intiffs as well as defendants. 


members t 
However, @) vrvication of plaintiff No. 1 was 
rejected ahd the regrant order dated 24/06/1984 


in) favour of Nabisa. The order of regrant has 
been confirmed by the judgment of the learned 
District Judge dated 04/07/1988 vide Ex. P-1. It 
is in that judgment itself that liberty has been 
reserved to the plaintiffs to seek the relief of 


partition and separate possession of the suit 
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Conclusion:- On a consideration of the 
judgments! of the Hon'ble Supreme Court as well 
as this Court, what emerges is that the grant of 
watan to the eldest member of a family would not 
make him the exclusive owner of the watan 
properties. That any member of the family of 
watandar who has a hereditary interest, both in 
watan property and in the hereditary o s 
these two concomitants that constitute the Watan 
in terms of Section, 4 of the Watan ould be 
entitled to hold the said office. Bu ractice, the 
office of walikar as watanda conferred only 
on the eldest member of t mily on the basis 


of custom by A rule of primogeniture 


applicable to su ee ce. That the Watan Act has 
e 


rve the pre-existing rights of 


been enacte 
the oem a joint Hindu family. The word 


om ned in Section 4 of the Watan Act to 


oe each of the branches of the family 
de ded from an original watandar and the 
expression "head of the family" is defined to 
include the chief representative of each branch of 
a family. Although Section 3 of the said Act has 
brought about a change in the tenure or 


character of holding as watan land, but that did 
not affect the other legal incidents of the property 


1 Quoted below 
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under personal law. Further, the Hon'ble 
Supreme Court has held that the expression 
"watandar" cannot be limited to the narrow class 
of persons who have claimed the hereditary 
interest both in the watan property or in the 
hereditary office. Watan property has always been 
treated as property belonging to the family and all 
persons belonging to the watan family who had a 
hereditary interest in such watan prop d 
were entitled to be watandars of the same watan 
within the meaning of Watan sage inei to 


a share in such property so 
by the Hon'ble 


eased to be 
impartible. It has also b 


Supreme Court that t s2 an lands continued 


to be hereditary om of the family although 


according to th m, the watan was only in 
the name enor ic of the family as the 
succesgio ccording to custom was in 
acc née with the rule of primogeniture. This 
Cewttyhas further held that an interest in the 
village office means, that the member of the joint 
family even though belonged to the junior branch 
in the family had a right to succeed to the office 
in the event none was available in the senior 
branch to succeed to the office. Thus, the holder 
of the village office under KVOA Act, 1961 would 


mean, a person having an interest in the village 
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office under the existing law relating to the said 
office, would also include junior members of the 
family who had interest in the village office and 
not restricted to only those appointed to the said 
office. 

On a survey of the decisions of the Hon'ble 
Supreme Court and this Court, it is clear that the 
lands attached to the village office were impagtible 
and they become partible only after th e 
converted into ryotwari lands. But cannot 
lose sight of the fact that the 1 i 
are watan lands and Nabisa, I a and Rajesa 
had an interest in the sai s as they were 
watan lands and it wa J. the basis of the 
rule of primogenitu QO Nabisa being the eldest 


son, was confer e office of walikar. In fact, 


also og the) basis of being the eldest son of 
Ch da. When Imamsa also sought for 
vo as a walikar, the same was negatived 


as Imamsa was not the eldest son of Chandsa, 


Nabisa's g cation made in the year 1953 was 


who was holding the office of walikar till his 
demise, and not because he did not have any 
merit to hold the said office. 

On a reading of the aforesaid judgments, 
what emerges is, the impartibility of the watan 


lands did not per se dilute its nature as joint 
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family property or render it as separate property 
of the last holder of the village office so as to 
negate the right of other members of the joint 
family to a share in the said property. That an 
impartible estate is not coparcenary property, but 
it is joint family property under Hindu law. 
Further, the watan land attached to an office 
cannot be excluded from the other properties of 
the joint family as that would run count e 
scheme of the 1874 Act or the tan Act. 
Therefore, the regrant of watan No of 
any member of the joint Hindu One imply 

(Oy of the entire 


that it would enure to t 
joint Hindu family. inciple would also 


This 
apply to Muslim fa s ruled by the Hon'ble 


Supreme Court. er, the right of a member of 


the joint À uMfamily to seek for partition of a 


perty cannot be regarded as a right 


joint fami 


relating t®regrant of land as service inam or as 
a dent in respect thereof. Such a right is 
irrespective of regrant of the said land to a holder 
of the village office. On regrant of the land, the 
holder is deemed to be an occupant and therefore, 
the holding changes its intrinsic character and 
becomes ryotwari land and the land becomes 
capable of partition by metes and bounds 


amongst the members of the joint family, be it 
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Hindu or Muslim, as and when the succession 
opens or the right to claim partition exists. That 
once the office of the watandar stood 
extinguished, the rule of lineal primogeniture 
stood abolished and the land, on regrant became 
Hindu Joint Family property held by the 
watandar for and on behalf of the joint Hindu 
family just as other property which iş in 
possession of a co-heir, which in law is t s 
possession of all co-heirs of the joint vN This 


is because the grant made in fa ne of the 


persons of the joint family w, nure to the 


benefit of all. This O o applies to a 
Muslim family also. My te grant made in the 


name of ex-watand is heir does not mean 


that the prope eases to be joint family 


property so NO e excluded from partition and 
separate Open 


, the regrant made in the name of an 
infd#idual in the joint family would not take away 
the right of a junior members of the family, who 
had interest in the village office, to seek partition 
and share in the suit land according to his 
personal law, despite the regrant being made in 
the name of the holder of the village office 
immediately prior to the date of regrant. The other 


members of the family of ex-watandar can seek 
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partition of the watan lands once the same is 
regranted to a watandar and it becomes ryotwari 
lands, in terms of their personal law. Thus, on the 
watan lands becoming ryotwari lands, the 
Watandari being extinguished, the applicability of 


rule of lineal primogeniture would also stand 


abolished and all the persons entitled to claim 


right to partition in accordance with law per 
their personal law. <= 


Case laws quoted:- ò 
Nagesh Bisto Desai Vs. RS al Desai 
reported in wt ne eet : (1982) 2 


Supreme Court 79 meen’) Desai): 
(i) The aforesaid was a case which arose under the 


Bombay Pargana a arni Watans (Abolition) 
Act, 1950 (for ay "Act 60 of 1950"). The 
principal 10%” in controversy in those appeals 
was, agt ether, Sections 3 and 4 of the said 
Act ctions 4 and 7 of the Bombay Merged 
T ies Miscellaneous Alienation's Abolition 
Act, 1955 (for short "Act 22 of 1955"), which 
provided for abolition of watans and alienations 
in the merged territories, resumption of watan 
land and its regrant to the holder for the time 
being, which brought about a change in the 


tenure or the character of holding as watan land, 
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affected the other legal incidents of the property 
under personal law. 

(ii) In the said case, the suit was filed inter alia 
seeking a declaration that the properties 
described in Schedule B and C appended to the 
plaint therein, situated in the district of Dharwar, 
in the State of Karnataka, formed an impartible 


estate and governed by the rule of dineal 


primogeniture and that the plaintiff ther 
the present holder of the office of sai was 
entitled to remain in full and “AO 


and enjoyment of the suit Nr 


other members of the “NO no right, title or 
interest therein but were only entitled to 


ssession 


nd that the 


maintenance and r Dr Alternatively, in the 
event of the Co olding that the properties 
described i C ules B, C and D therein were 
propertjegf bè onging to the joint Hindu Family 
cou e®plaintiff claim 1/6th share in the said 
preferties. Plaintiffs father, in that case was the 
last holder of the office of Desai and plaintiff 
claimed that he was entitled to remain in full and 
exclusive possession and enjoyment of the 
properties as watandar and that other members 
had no right, title or interest therein except as to 


maintenance as junior members. 
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(iii) Before the Hon'ble Supreme Court it was 
argued that impartibility of the tenure was not an 
incident of the grant but the watan was 
impartible by custom and succession to it was 
governed by the rule of lineal primogeniture. The 
Hon'ble Supreme Court considered the question, 
whether impartibility of the estate and the rule of 


lineal primogeniture by which successionęto it 


was governed made the suit propert f- 
acquired or exclusive properties of the plaintiff 
therein and therefore, could not Sones by 
metes and bounds between t en of the 

OF question, 


joint family. While monet 
the Hon'ble Court observed that the grant of 


watan to the eldes er of a family did not 
make the watan rties the exclusive property 
of the per was the watandar for the time 
being. Th id decision was in the context of the 
rights Perlis belonging to joint Hindu family 
a Hon'ble Supreme Court observed that the 
impartibility of the property does not per se 
destroy its nature as joint family property or 
render it the separate property of the last holder, 
so as to destroy the right of survivorship; hence, 
the estate retains its character of joint family 
properties and devolves by the general law upon 


that person who, being in fact and in law joint in 


A gift to legal fraternity - Sridhara Babu N Advocate 





1776 


respect of estate, is also senior member in the 
senior line. 

(iv) Relying upon the decision of Privy Council in 
the case of Anant Bhikappa Patil Vs. Shankar 
Ramchandra Patil reported in 
MANU/PR/0026/1943 : AIR 1943 PC 196, the 
Hon'ble Supreme Court observed that an 
impartible estate is not held in coparcenary 
though it may be joint family property’ y 
devolve as joint family property or aĥ separate 
property of the last male holder. S former 
case, it goes by survivorship ~Q individual, 


among those male mem o in fact and in 


law are undivided in D., f the estate, who is 


singled out by the s custom e.g. lineal male 
primogeniture. latter case, jointness and 
survivorshińáírânot as such in point, the estate 
devolves eritance by the last male holder in 
the_order*¥prescribed by the special custom or 
aeeérding to the ordinary law of inheritance as 
modified by the custom. 

(v) Thereafter, the Hon'ble Supreme Court 
considered as to whether the estate attached to 
the office of the watandar was entitled to remain 
in full and exclusive possession and enjoyment 
thereof to the exclusion of the other members of 


the joint Hindu family and held that if the watan 
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land attached to such an office was held to be in 
full exclusive possession and enjoyment of the 
watandar to the exclusion of the other members 
of the joint Hindu family, that would run counter 
to the scheme of the Bombay Hereditary Offices 
Act, 1874 (now the Maharashtra Hereditary 
Offices Act) (also known as "Watan Act") and is 
against settled legal principles. The Hen'ble 
Supreme Court concluded that the rig e 
plaintiff in that case in the watan property was 
subject to the rights of the othe rs of the 
family. While saying so, defins of watandar 
under Watandar Act, rred to in the 
following terms:- "'Watandar' means a person 
having an heredit terest in a watan. It 
includes a pe holding watan property 


Governm nto the locality of the watan, or 


acquired é efore the introduction of British 


legall Arei subsequent to such introduction, 
añdajperson holding such property from him by 
inheritance. It includes a person adopted by an 
owner of a watan or part of a watan, subject to 
the conditions specified in Sections 33 and 35." 

(vi) After referring to the said definition the 
Hon'ble Supreme Court noted that if the words 
used in the definition are strictly and literally 


construed, it would mean that before a person 
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can be said to be a watandar, he must have a 
hereditary interest both in the watan property 
and in the hereditary office, because it is these 
two that constitute the watan. There is no basis 
whatever for such a strict construction. The 
definition is undoubtedly in two parts: the first 
sets out-what 'watandar' means and the other, 
states what is included in it and the question 
arises whether the primary definition Res the 
meaning portion of it, should be regarded as 
primary and the inclusive part x 
both the parts should be ope 

S 


one whole definition, O ive part being 
supplementary to the former? After discussing the 


rative or 


constituting 


controversy on ag tresa two lines of 


'ble Supreme Court noted 


interpretation t 
that Wata t Was designed to preserve the pre- 
existing r of the members of a joint Hindu 
fami word 'family' is defined in Section 4 of 
t tan Act to include "each of the branches of 
the family descended from an original watandar" 
and the expression 'head of a family' is defined 
therein to include "the chief representative of 
each branch ofa family". Section 4, which defines 
watandar includes the members of the joint 
Hindu family and expression of the watan would 


include the members of the family other than the 
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watandar, who are entitled to remain in 
possession and enjoyment of the watan property. 
(vii) It was further observed that the commutation 
of service had not the effect of changing the 
nature of the tenure and that even after service, 
the watan office ordinarily survives without 
liability to perform service, and on that account 
the character of watan property still remains 
attached to the grant. But the State Gov t 
may abolish the office and release the property 
from its character as watan pro O 
(viii) Further, Act 60 of 1950 xO... effect of 
(oe office and 


abolition of the watan, oN 
modification of the rightin which the land is held 


vide Section 3 of (Ori Act and the same 


brought about 
character Ae as watan land but they did 
not ar her legal incidents of the property 
under sonal law. That sub-section (1) of 


Seetion 4 of the Act 60 of 1950, deals with regrant 


ange in the tenure or 


of watan land, Act 22 of 1955 was on similar 
terms. That the watan lands resumed under the 
aforesaid Acts had to be regranted to the holder 
of the watan and he was to be deemed to be an 
occupant. 

(ix) In this context, the Hon'ble Supreme Court 


referred to the Watan Act and observed that it 
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contemplated two classes of persons: one is a 
larger class of persons belonging to the watan 
families having a hereditary interest in the watan 
property as such and, the other, smaller class of 
persons who were appointed as representative 
watandars and who were liable for the 
performance of duties connected with the office of 
such watandars. That it would not be correct to 
limit the word 'watandar' only to the narr' s 
of persons who could claim to have S itary 


interest both in the watan prope d in the 


hereditary office. Watan pro had always 
been treated as property Q ng to the family 
to the 


and all persons belongi watan family who 
had a hereditary in in such watan property 
and were entitle e called 'watandars of the 
same wat in the meaning of Watan Act. 
That bei , the members of a joint Hindu 
fami t be regarded as holders of the watan 
l ong with the watandar for the time being, 
and therefore the regrant of the lands to the 
watandar under sub-section (1) of Section 4 of the 
Act 60 of 1950 and under Section 3 of Act 22 of 
1955 must enure to the benefit of the entire joint 
Hindu family. 

(x) The Hon'ble Supreme Court further noted that 


a controversy had arisen as to the purport and 
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effect of the non obstante clause contained in 
Section 4 of the Bombay Inferior Village Watans 
Abolition Act, 1958 and ultimately referred to 
Lakshmi Bai Sadashiv Date and others Vs. 
Ganesh Shankar Date and others 
[MANU /MH/0043/1977 : AIR 1977 Bombay 350 
(FB)| (Lakshmi Bai Sadashiv Date), wherein a Full 
Bench of the Bombay High Court had upheld the 
view taken by Malvankar J., in the case o di 
Vithoba Koli Vs. Mahadeo Dagdu Ko & others 
[MANU/MH/0093/1973 : AIR om 323] 
(Dhondi Vithoba Koli), wherei X 

that the effect of non obst 


s observed 


in respect thereof. 


was to abolish alienation and’rights and incidents 
Ox. of a member of joint 


Hindu family to r partition of a joint family 


property € ote regarded as a right relating to 


grant of | s service inam or as an incident in 


res cof Dereot The object of Section 4 was not to 
a 


n any manner rights created under the 


personal law relating to the parties and if the 
property belonged to joint Hindu family, then the 
normal rights of the members of the family to ask 
for partition were not in any way affected by 
reason of the non obstante clause contained in 


Section 4. 
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(xi) The Hon'ble Supreme Court accepted the 
interpretation given by the Bombay High Court on 
the non obstante clause found in the 
commencement of Section 4 of the said Act. After 
referring to sub-section (2) of Section 4 of Act 60 
of 1950 and sub-section (3) of Section 7 of Act 22 
of 1955, the Hon'ble Supreme Court observed 
that the object of the said provisions was to 
impose restrictions in the matter of alie s. 
On regrant of the land, the holder is SS, to be 


an occupant and therefore the O 
its intrinsic character and OF 


is like any other isan, is capable of 
being transferred or titisned by metes and 


changes 


ryotwari and 


ayment of the requisite 


Collector and 


amount. 3 XO 


+ 
Kal ofa Babgonda Patil Vs. Balgonda 


r 
bounds subject, of a to the sanction of the 


onda Patil and others’ reported in 
MANU/SC/0255/1989 : 1989 Supp (1) 
Supreme Court 246 (Kalgonda Babgonda Patil): 
(i) In the aforesaid case, the Hon'ble Supreme 
Court considered Bombay Inferior Village Watans 
Abolition Act, (1958 Act 1 of 1959) in the 
aforesaid case. That case questioned the 


judgment of the Division Bench of Bombay High 
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Court, which had dismissed the suit for partition 
by holding that when watan (inam) rights were 
abolished all rights including the right of partition 
also stood abolished. In that case, a contention 
was raised that despite there being a partition of 
other properties of the joint family, the watan 
lands continued to be the hereditary property of 
the family although according to the custom the 
watan was only in the name of the senior er 


of the family as the succession according to the 


custom was in accordance i rule of 
primogeniture. It was also held e said case 
that on the abolition of “eye 

were converted into ry ior ho and therefore, 


he watan lands 
they become partibl on'ble Supreme Court 
set aside the judga S Bombay High Court and 
held that, $ O atan lands were subject to 


were converted into 


In Shivappa Tammannappa Karaban Vs. 
Parasappa Hanammappa Kuraban and others 
reported in MANU/SC/0864/1995 : 1995 Supp 
(1) Supreme Court Cases 162 (Shivappa 
Tammannappa Karaban): (i) The controversy in 


the aforesaid case was under KVOA Act, 1961, 
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wherein it was held that the right given to the 
person in respect of regrant is only a pre-existing 
right namely, the property attached to the office 
and the same continues to be enjoyed and 
belongs to the family and it is impartible by rule 
of primogeniture. But on account of abolition of 
the office and grant of ryotwari patta, the land 
becomes partible subject to the conditions ander 
Section 5(3). In that case it was held e 
there is no exclusive right to the property and 
there was no illegality in the d V 
granted by the Courts below. N 


Q, & others Vs. 


Annasaheb Bapusah 
Balwant alias Bala abusaheb Patil (dead) 


Court Ça es) 43] (Annasaheb Bapusaheb Patil): 
(i) ing “aforesaid matter arose under the 
avashtra Revenue Patels (Abolition of office) 


Act, 1962, which came into force on 01.01.1963. 


by L.Rs. O heirs & others 
som 1995 : (1995) 2 Supreme 


Discussing the scheme of the said Act, the 
question considered was, whether, on regrant 
made under Section 5(1) of the Act, the attached 
watan land was characterized as self acquired 
property of watandar or not. Reference was made 


to Nagesh Bisto Desai (supra) and also to the 
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effect of abolition and extension and modification 
by operation of Section 3 of Act 22 of 1955 Act 
(supra) and to the other decisions referred to 
above emanating from Bombay High Court and it 
was held in paragraph No. 10 of the judgment 
that by virtue of Section 3 of the said Act of 1962, 
the watans were abolished and all the incidents 
attached to the watandari including theęąpre- 


existing custom, operation of law or any of 


Court were nullified by statutory eration. 
Thereby, incidents attached oN) tan i.e., 
C 


liability to render service as TOY 
and the lands became "O nds, the office of 


watan stood Da d, the rule of 


ame extinct 


primogeniture stoo ished and the land on 


regrant became ndu Joint Family property 
held by t vie for and on behalf of the 
members N e joint Hindu family. All the 

s‘ef the family became entitled to claim 
ri partition by survivorship and that the 
right to claim partition would accrue to all 
members of the family after it is regranted. Of 
course, in that case, the Hon'ble Supreme Court 
considered the question of adverse possession in 
light of Article 65 of the Schedule to the 
Limitation Act, 1963 and held that where 


possession can be referred to a lawful title, it will 
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not be considered to be adverse and that a person 
who enters into possession having a lawful title, 
cannot divest another of that title by pretending 


that he had no title at all. 


Abubakar Abdul Inamdar (dead) by LRs and 
another Vs. Harun Abdul Inamdar and others 
reported in MANU/SC/0023/1996 : (1995) 5 
SCC 612 (Abubakar Abdul Inamdar): 


(i) The controversy in this case again afgse under 
Act 22 of 1955, which was also idefed in the 
case of Nagesh Bisto Desai. In iy se, the facts 


were that on the deat e inamdar the 
agricultural lands were assigned to his eldest son 


by certain orders Qe by the Ruler of 
Kolhapur. The pron lands were impartible 
and the la olved upon the eldest son by the 
rule of pri niture. On the enforcement of the 
195 S the eldest son of the inamdar, 
Wes was regranted the properties as the 
watandar. His siblings laid a claim to the said 
lands as co-heirs of Abubakar taking the plea that 
by virtue of inheritance they had a share in the 
property as the original inamdar, Syed Abdulla 
was the father of Abubakar but the office had 
devolved on Abubakar being the eldest son. It was 


contended that the bar of impartibility and the 
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rule of primogeniture fell into insignificance on 
account of the 1955 Act. The suit had been 
decried even by the High Court. 

(ii) It was contended before the Hon'ble Supreme 
Court that the parties in that case were 
Mohamaddens, that the estate of Syed Abdulla, 
the original inamdar should normally have 
devolved upon his children in accordanceqwith 
the shares as defined under the Shariat But 
since the inam lands were impartiable and the 
services to the Ruler were due fr embers 
of the family through the eldes y the rule of 
primogeniture, even then Oy son was the 
representative to hold the itam. Once the inam 
was abolished a an was given to 
Abubakar, the 4 son, the members of the 
family haq, in the said land as per the law 


of Shari hile observing so, the Hon'ble 


1 


sition would alter if the inamdar was a 


yee repelled the contention that the 


Mohammedan and the parties seeking succession 
were Mohammedans and not belonging to a 
Hindu Joint Family. The Hon'ble Supreme Court 
emphasized that when Abubakar was confirmed 
with the inam, there was no distinction created 
between the Inamdar being a Muslim or a Hindu 


and that uniformity of tradition in that regard was 
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a good rule of reason and therefore when the land 
was available for division by way of inheritance, 
then even if one member of family was conferred 
with the office of Inamdar, once it was regranted 
to him, the members of the family could seek a 
share in the said estate on the premise that the 


conferment of office to only one member of the 
family was on the basis of right of primogeniture 
and that the said office was held as a ay 
right. © 


B.L. Sreedhar Vs. K.M. Muni reported in 
MANU/SC/1101/2002: SCC 355 (B.L. 
Sreedhar): (i) The matter ardse under the KVOA 
Act, 1961. It aS held by the Hon'ble 


Supreme Court Py 


land in th te in favour of one of the family 
d 


enure to the whole family but 


e regrant of the resumed 


members 


i 


r of other members, would be bound by 


eae nes right by word or conduct, 


estoppel. 


K.V. Sudharshan Vs. A. Ramakrishnappa 
reported in MANU/SC/4277/2008 : (2008) 9 
SCC 607 (K.V. Sudharshan): (i) The controversy 
was considered under the provisions of Mysore 


(Religious and Charitable) Inams Abolition Act, 
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1955. In the said case, it was held that 
respondent No. 1 therein was made Archaka after 
the death of his father because he was the eldest 
member of the family. Being the Archaka, he 
cultivated lands and obtained occupancy rights. 
In such circumstances, it would be highly unjust 
to deprive the other members of the family from 
getting their shares in the said land attached to 
the office of Archaka and such lands o 
available for partition and if the occupđgcy rights 
were granted to one of the mem e family, 
it would not disentitle the “ty embers from 


claiming a right in the “O 


N. Padmamma nO Vs. S. Ramakrishna 


Reddy and oth orted in MANU/SC/0911 
[2014 : ( SCC 417 (N. Padmamma): (i) 
The ques considered was whether the Civil 
Court¢had@ jurisdiction to entertain a suit for 
p iðn for division of respective shares amongst 
the members of a joint family, when in respect of 
some of the lands, occupancy right had been 
granted in favour of one of them in terms of the 
provisions of the Andhra Pradesh (Telangana 
Area) Abolition of Inams Act, 1955. While 
considering the said question, in light of the 


scheme of the said Act, the Hon'ble Supreme 
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Court held at para-10 that it is well settled 
principle of law that possession of a co-heir is in 
law treated as possession of all co-heirs. If one co- 
heir has come in possession of the properties, it 
is presumed to be on the basis of a joint title. A 
co-heir cannot come in possession adversely to 
other co-heirs not in possession, merely by any 


secret hostile animus on his own part and in 


derogation of the title of other co-heirs. of 
the other co-heirs must be ee hostile 


title coupled by exclusive vy on and 
enjoyment of one of them to vO ledge of the 
been placed on 


other. In that case ite, © i 
Kalgonda Babgonda Patil and the decision in the 


case of Nagesh Bist 1. The Hon'ble Supreme 
Court conclude he grant made in favour of 
one of the ons of the joint family would enure 
to the ,ot members as the grant is for the 
benefi Pall. That is because the grant made in 
t e of the watandar did not mean that the 


property ceased to be joint family property. 


Mohamadsa Vs. Allisa reported in MANU/KA/ 
0277/1988 : 1988 (2) KLJ 89 (Mohamadsa): 

(i) A Division Bench of this Court considered the 
controversy under the provisions of the KVOA 


Act, 1961 in an appeal that arose from the 
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judgment and decree passed in a suit by the trial 
Court. The said suit was filed seeking a decree for 
partition and separate possession of the lands in 
question. The facts could be noted in detail as the 
said case also concerned with the office of walikar 
of the village as in the instant case. The lands 
were enjoyed by the propositus Maktumsa. He 
had three sons by name, Madansa, Allisaqvand 
Mashaksa @ Mashanna. Madansa had th s 
by name Mohammadsa, Hanifsa an asimsa. 
The two other sons of Maktumsa 4 Q and 
Mashaksa @ Mashanna were intiffs in the 
suit and the three sons dansa were the 


defendants in the suit. The suit seeking partition 


and separate posg was resisted by the 


defendants. 

(ii) The vision Bench considered the 
conseque ice} of abolition of village office and 
re ofthe lands assigned to the village office 
b ing reliance on another decision of the 
Division Bench of this Court in the case Shivappa 
Fakirappa Shetsanadi Vs. Kannappa Mallappa 
Shetsanadi reported in MANU/KA/0238/1987 : 
ILR 1987 Kar 3155 (Shivappa Fakirappa), 
wherein reference was made to two decisions of 
the Bombay High Court referred to above namely, 


Laxmi Bai Vs. Ganesh and Nagesh Bisto Desai Vs. 
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Khando Thirmal and held that under the Act on 
the abolition of the village offices, regrant of the 
land is made to the person who was the holder of 
the village office immediately prior to date of 
appointment on payment by or on behalf of such 
holder to the State Government the occupancy 
price. The Division Bench quoted from the 
aforesaid judgments to hold that village office and 
the suit land annexed to it had been cont o 
be joint family property till the date on&which the 
village office was abolished a Sy was 
annexed to it was resumed. F O 'interest' 

O of the 


in the village office mene 
joint family even though.he nay belong to a junior 


branch, had a right Orcs to the office in the 


event none was lable in the senior branch to 


succeed to ice. Therefore, in the said case 
it was he at the inferior village office which 
wa ed to the great grandfather of the 
pawties and the suit land which was annexed to 
the said office, on abolition of the village office and 
resumption of the suit land as a consequence of 
abolition of the village office, became available for 
regrant and the person officiating the said office 
became entitled to have the land regranted. 
Further, the Division Bench also cited that the 


definition of 'holder' means a person having an 
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interest in the said office under an existing law 
relating to such office and the expression ‘existing 
law relating to a village office' includes any 
enactment, ordinance, rule, bye-law, regulation, 
order, notification, firman, hukum, vat hukum, 
or any instrument or any custom or usage having 
the force of law relating to a village office which 
may be in force immediately before the appointed 
date. Therefore, the junior members of t ly 
having an interest under the village offiee must be 
considered as holders of the vi ce anda 
regrant made in favour of a pe oes not take 


away the right of the o rsons or junior 


members of the family A seek partition in the suit 


land as per their pe law. 


(iii) Dwelling on ts of the case, the Division 
Bench no Noi the plaintiffs as well as the 
EA e said suit being the descendants 
of t eGohumon propositus, Maktumsa to whom 
t iWage office was granted, also fell within the 
definition of 'holders of a village office’ and that 
the plaintiffs therein had an interest in the village 
office under the existing law relating to village 
office because in the absence of heirs from the 
elder branch, the plaintiffs were entitled to 


officiate as Shetsanadis and that a regrant did not 


take away the right of a junior member of the 
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family who had an interest in the village office to 
seek partition and possession of his share in the 
suit lands according to his personal law, even 
though the regrant was made in the name of the 
holder of the village office immediately prior to the 
date of regrant. 

(iv) The Division Bench also placed reliance on 
Section 90 of the Indian Trust Act, illustration (b), 
wherein, the person would hold the land e 
benefit of himself and other membégs of the 
undivided family and that the prine pplies to 
a Mohammaden family as i olding Shet 

a 


sanadi lands earn, 2, ppointed date 
by relying on a judgment of a learned Single 


e 
Judge of this cong (Oae case of Aminsaheb 


Dastagirsaheb 
Hussains N Srisahcn Mulla and another in 
RSA N 81/1972 dated 22.06.1976. 


Accordingty, it was held that on the regrant of the 


la and others Vs. 


1 Ss in favour of the first defendant therein, the 
plaintiffs and defendants became the co-owners 
as each one of them became entitled to a share in 
the suit lands and the decree granted by the trial 


Court was affirmed. 


Beerappa Vs. Fakirappa Beerappa Bandrolli 
reported in MANU/KA/ 1267/2006 : ILR 2006 
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Kar 4170 (Beerappa): (i) This is again a judgment 
of the Division Bench of this Court, reliance has 
been again placed on the decision of the Shivappa 
Fakirappa as well as the decisions of the Hon'ble 
Supreme Court referred to above to hold that a 
‘holder' of village office means a person having 
interest in the village office under the existing law 
relating to the said office. An interest in the vallage 
office means and includes 
survivorship of the members of the joigt family. 
The right to succession by survi 3 a right 


accrued to the members of KO} family in 


respect of joint family and therefore 
junior members of the G mily have the interest in 


the village office an have to be considered 


as the holders On ge office. Reiterating that 
lands atta uy e village office is not available 
for pace it becomes ryotwari land i.e., 
wh Ái regranted subsequent to resumption 
ve the State, the Division Bench held that 
succession to such land would be on the basis of 
the rules regarding succession as applicable to 
the parties in terms of their personal law. 
Further, any person holding village office will hold 
the said office on his behalf and also on behalf of 


other members of the joint family. By placing 


reliance on the decision in the case of Annasaheb 
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Bapusaheb Patil, the Division Bench held, even 
on the abolition of watans, all the incidents 
attached to the watandari namely, the obligation 
to render service becomes extinct and the land 
becomes ryotwari land on regrant and the office 
of watans become extinguished. The applicability 
of lineal primogeniture also would stand 
abolished, all members of the family wo be 


entitled to claim right to partition by survi 


Division Bench decision of this ne case 
of Malleshappa Yeshvanta Patil Vs. 


Kallappa Vithoba Patil ers reported in 
ein qu 


1970 (2) KLJ 350, wh estion arose as to 
whether an individ br cctuasively the holder of 


the village oie Pether the entire joint family 


of which h@is‘a member, is the holder of the 


village ofi ce) as such a question falls within 
Sec jo 1)(b) of the KVOA Act, 1961. The 
kee Bench held that while considering the 
question as to in whose favour land should be 
regranted under Section 5 of the said Act, if a 
question arises as to which of such applicants is 
or are holder or holders of the village office, it 
cannot be said that such a question does not fall 


within Section 3(1)(b), merely because those 


applicants had not made an application or 
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applications in the manner provided in Rule 3 but 
had made the applications under Rule 5 of the 
rules made under KVOA Act, 1961. Rule 3 made 
under the said Act prescribes the manner of 
holding an enquiry under Section 3. Sub-rule (1) 
of Rule 3 provides that any person interested in 
the village office or in any land granted or 
continued in respect of or annexed to, sueh an 
office and desiring a decision on any n 
referred to in Section 3, may make an lication 
to the Deputy Commissioner. Seon rute 
(1) of Rule 5 provides, inter O, a person 
entitled to the regrant of Oa make an 


application to the Dep Commissioner for such 


regrant within AS nths from the date of 


payment of full ncy price. The functioning 
of the Deputy Commissioner in this regard has 
been delegated to the Assistant Commissioners 
in-c Woof Revenue Sub-Divisions and in 
réspect of the areas within their respective 
jurisdiction and subsequently there has been a 
further delegation to the Tahasildar. 

Division Bench further held that Section 2(1) of 
the Act which contains the definition of ‘holder of 
a village office’, which term includes not only an 
individual but also the whole body of persons 


having interest in a village office where such 
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village has been entered in a register or record 
relating to such village office is being held by such 
body. The word 'person' in clause (b) of Section 


3(1) includes persons. 


G.K. Basappa and others Vs. Tahsildar, 
Shimoga and another reported in [1991 (3) 
Karl.L.J. 401] (G.K. Basappa and others): This is 
also a case, which arose under the ve e 
subject. In this case also there re rival 
applications filed by the mem y: same 
family. A dispute arose as to w, f the parties 
had to be regranted the attached to the 
village office and it ar that when rival 


e Tahasildar for regrant 


claims are made be 

of the land T such of claimants are 
unsuccess NEN eir attempt they cannot turn 
round -OS they would be entitled to the 


im may accrue in favour of holders of the 


vV office. 

Yamanauva and another Vs. Chandrawwa 
reported in MANU/KA/0162/2005 : 2007 (1) 
Kar.L.J. 626 (Yamanawa and another): In this 
case, it has been held that where land is granted 
exclusively in favour of a party, it would not be 


entitled for the benefit of the family, particularly 
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when there was severance of status of joint 
family. In that case also the dispute was with 
regard to walikari land and the question was 
whether the family continued to remain joint. 
There was a concurrent finding of the Courts 
below that there was partition of properties 
between the family members and thereafter the 
grant was made in favour of one of the menabers 
of the family. In that context, it was held e 
grant was exclusively in favour of thedefendant 
in the said case and it would 

benefit of the plaintiff as th 

remained joint pursuan 


family. 


© 


Court in the c Appanna and others Vs. 
Lakkappa pa reported in 1983 (1) KLJ 


482 (App and others), which also pertains to 
wali i Watans, wherein it has been held that in 
t e of walikarki properties, where a regrant 
is made in the name of one of the members of the 
family, who was performing the walikarki 
services, the grant enures to the benefit of all the 
holders of that office in the family and the 
members of the family have a right to claim 
partition in the said regranted land. It was further 


held that after the village office was abolished and 


A gift to legal fraternity - Sridhara Babu N Advocate 





1800 


the watan lands were resumed on the appointed 
date i.e., 01.02.1963 and thereafter the cause of 
action for partition would arise only in 1963 (or 
on a subsequent date when the land is regranted). 
Reliance has been placed on the Full bench 
decision of the Bombay High Court in Lakshmi 
Bai Sadashiv Date and others Vs. Ganesh 
Shankar Date and ers 
[MANU /MH/0043/1977 : AIR 1977 Bont 0 
(FB)] (Laxmi Bai Sadashiv Date) in NY to such 


conclusion. It is further observedt 

are regranted, the same peas to the 
benefit of the entire mm, ded there would 
be no partition between the members of the family 
as on the date of t can beseeeees In Lakshmi 


Bai Sadashiv < while considering the 


en lands 


provisions 0 ct, the Bombay High Court held 
that the Opens of the said Act does not affect 


the on rights of a member of a Hindu family 
under] the personal law applicable to Hindus. 
Thus, where the service inam was a grant to the 
joint Hindu family in the name of the senior 
member and the same was abolished it could not 
be contended that the right of the other members 
of the family relating to partition of joint family 
property was extinguished nor could it be 


contended that when the regrant was made under 
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Section 7 in the name of the grantee, the other 
members had no right to ask for a share therein 


by way of partition. 


Mudakappa Vs. Rudrappa and others reported 
in MANU/SC/0259/1994 : AIR 1994 SC 1190 
has been pressed into service to contend that 
under the provisions of Karnataka Land Reforms 
Act, if a question would arise as to whe 


joint family or one of its members is a 


question under Section 48A 

133 and not the Civil and when the 
Tribunal is invested. wi the power and 
jurisdiction to adj ate rival claim, the 


correctness of it r could be tested either in 
an appeal < review under Article 226 
or _— a. he Constitution, as the case may 


Y finding given with regard to rival 
on tenancy rights cannot be subject to a 


jurisdiction once again before the Civil Court. The 


Civil Court will have power only to decide other 
issues. Learned Counsel for the respondents by 
drawing an analogy from the aforesaid decision 
contended that in the instant case also rival 
applications were filed for conferment of office of 


the Walikar both by Nabisa as well as Imamsa 
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and by order dated 24/06/1954 the concerned 
authority conferred the office of walikar on Nabisa 
and challenge made to the said order before the 
Pranth Officer was also unsuccessful as the 
appeal was’ dismissed on 30/11/1954. 
Thereafter, there has been no further challenge to 
that order. The said conferment of office on 


Nabisa was in his individual capacity and net on 


the family of Chandsa. Consequently, th er 
of the office namely, Nabisa was nike ee 


the land under the provisions AO, OA Act, 
1961 on the resumption h land on 


01/02/1963 (appointed Vodi hence the 


findings arrived at while regranting the land to 
Nabisa (which we o challenged by the 
j ee the District Court in 

1984 which appeal has also 

d as per Ex. P-1) would clearly 

im atthe questions which have gone into by 
thege Statutory authorities cannot be re-agitated 


in the present suit. 


Anjanappa and others Vs. Byrappa (Since 
deceased) by LRs. reported in 
MANU /KA/0451/1995 : 1995 (5) Kar.L.J. 459 
to contend that even under the provisions of the 


Mysore (Personal and Miscellaneous) Inams 
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Abolition Act, 1954 where a grant of occupancy 
right is made to the tenants of inam lands, the 
exclusive jurisdiction is conferred on Special 
Deputy Commissioner to do so and the 
jurisdiction of the Civil Court is ousted and when 
once the order of the Deputy Commissioner 


attains finality, the same cannot be challenged in 
collateral proceedings like in a suit for partition 
and possession of property. = 

Syed Basheer Ahamed Vs. St rnataka 
reported in MANU/KA/0032 : ILR 1994 
Kar 159 and the other 4 an Gowda and 
others Vs. State Mi. ataka reported in 


MANU/KA/0179/1 LR Kar 1980 (2) 892 


course, the said decision 


afte efffo ement of the KVOA Act, 1961 and, as 
LP ve. an alienee can derive any right or 


interest in such land. It was held that the holder 


or the authorized holder of the service inam land 
do not get any title to it when that land stood 
resumed to the Government under sub-section (3) 
of Section 4, but he gets title to it when it is 
regranted to him under Section 5 or 6, as the case 


may be. If there had been no alienation before the 
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Act coming into force and before it was regranted, 
then the alienee acquires title to that land after 


such regrant is made to alienor. 


LAND REFORMS TENENCY GRANT AND 
PARTITION 


Shatawwa and Ors. vs. Parwatevva and Ors.: 
MANU /KA/0631/2016 - In the instant on 
the death of Siddayya, the tenant, Doddayya and 
Basayya inherited the tenancy i ct of the 

XO: that the 


family continued to remai wit and the branch 


suit land. Both the courts 


of Doddayya and Basa els continued to cultivate 
e 


the lands jointly. A demise of Doddayya, 
Shankrayya file application in Form No. 7 
under the visions of the Act seeking grant of 
occupanc hts. The grant of occupancy rights 
in ame of Shankrayya would enure to the 
b of the entire family comprising of two 
branches, which according to both the courts 
below, had remained joint. In fact, it is not in 
dispute that just as Basayya had inherited the 
tenancy Doddayya had also inherited tenancy 
rights in respect of the land in question. 
Therefore, the question is with regard to partition 


and separate possession of the land having 
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regard to the inheritance of tenancy by Doddayya 
and Basayya. During their lifetime there being no 
partition of the suit land, the family of Doddayya 
and Basayya continued to be joint. Therefore, 
when the application was filed by Shankrayya for 
grant of occupancy rights, it was not in his 
individual capacity. It was as a member of the 
joint family comprising of Doddayya's braneh as 
well as Basayya's branch. In fact, Sha’ a 
had male and female children. It wasQnot as if, 
only he could have been regi s a sole 
occupant of the land in questi us, it is held 


that if the Land Tribu ngund, granted 


of the entire family, 


occupancy rights in G name of Shankrayya, it 


enured to the a 
comprising of t nches, whose heads were 


the heirs o NE Wiginal tenant, Siddayya. 
„Ò 
o 
Shivappa Tammannappa Karaban v. Parasappa 
Hanammappa Kuraban and Ors. 
MANU/SC/0864 /1995 : 1995 Supp (1) SCC 
162. That was a case arising under the 
Karnataka Village Officers Abolition Act, 1961. 


Re-grant was made in that case in the name of 


the former holder of the village office as a 
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watandar. This Court held that just because the 
grant was made in the name of watandar, did not 
mean that the properties ceased to be joint family 


properties. 


In Lokraj and Ors. v. Kishan Lal and Ors. 
MANU/SC/0669/1995 : (1995) 3 SCC 291 also 
this Court was dealing with abolition of «nam 
under the Andhra Pradesh (Telangar a) 
Abolition of Inams Act, 1955. A suit fi artition 
of the inam land was filed whi n 
on the ground that abolition pre-existing 
right, title and interest o 
occupancy right to ly, upant of the land 
1 


disentitled anyone 


land. This Cour ilè holding that the suit was 


m a partition of such 


existing r title and interest of the inamdar, 


obs rgd Consequent to the abolition, the pre- 
het right, title and interest of the inamdar or 


any person having occupation of the inam lands 


not ae on account of abolition of pre- 


stood divested and vested the same in the State 
until re-grant is made. The inamdar, thereby lost 
the pre-existing right, title and interest in the 
land. The right to partition itself also has been 
lost by the statutory operation unless re-grant is 


made. We are not concerned with the 
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consequences that would ensue after re-grant of 
this appeal. Therefore, it is not necessary for us 
to go into the question that may arise after the re- 


grant. 


In Kalgonda Babgonda Patil v. Balgonda 

Kalgonda Patil and Ors. MANU/SC/0255/1989 

: 1989 Supp (1) SCC 246, Court was dealingwith 

inam lands held by ancestors of Appellan 

Vat Hukums of Kolhapur State. The aficestors of 

the Appellant were holding the “ am) land 
1 


in lieu of service and as they ding in the 


capacity of watan or ina ere impartible. 
The Trial Court ae the*suit for partition in 


regard to watan lan appeal before the High 
Court of Bomb e Division Bench of that 
Court hel a en watan (inam) rights were 
abolished rights including the right of 
partiti lso stood abolished. A three-Judge 
B of the High Court of Bombay overruled the 
view in another case holding that in view of 
abolition of inam, the properties enure for 
enjoyment of the members of the family who are 
entitled to claim partition. This Court held: These 
watan lands continued to be the hereditary 
property of the family although according to the 


custom the watan was only in the name of the 
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senior member of the family and the succession 
according to the custom was in accordance with 
rule of primogeniture. For the first time under 
this Act these watans were abolished and the 
lands were converted into rayotwari lands and 


therefore it became partible. 


In the case of Nimbavva Others vs. 
Channaveerayya & Others, repor n 
MANU/KA/3854/2013 : ILR 2013 R 6202, 
a Division Bench Court has hel ws: 

"17. So far as the first point is céfned, Section 
2(12) of the Karnataka L rms Act defines 


"Family" as under: 


2(12) "Family" mea Q 


(a) in the case o iñdividual who has a spouse 
or spous N individual, the spouse or 
spouses their minor sons and unmarried 


da rsy if any; 


(Dea e case of an individual who has no spouse, 
such individual and his or her minor sons and 
unmarried daughters; 

(c) in the case of an individual who is a divorced 
person and who has not remarried, such 
individual and his minor sons and unmarried 


daughters, whether in his custody or not; and 
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(d) where an individual and his or her spouse are 
both dead, their minor sons and unmarried 
daughters." 

By looking into the definition of family, it 
includes only the spouse, minor sons and un- 
married daughters. At no place, "married 
daughters" finds a place under the Karnataka 
Land Reforms Act. 

18. Section 24 of the Karnataka Land Ref ct 
reads as hereunder: "24. Rights of tefant to be 
heritable: Where a tenant dies, ord shall 


be deemed to have continued nancy to the 
heirs of such tenant o ame terms and 
conditions on which s NS. was holding at 
the time of his deat My 

19. On p of Section 24 of the Act 


read with gw inition of family, it is clear 
that mar ieg daughter cannot claim share in 


t 


rried daughters can claim a share in 


ZA tenanted land. The question whether 


respect of a tenanted land of their father is 
decided by this Court in KAMALA vs. LINGAMMA 
HENGSU (Supra), wherein it is held that only the 
family members as defined in the Karnataka Land 
Reforms Act are entitled for inheritance by way of 
succession after the death of their father. The 


legal position in regard to the right of a married 
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daughter to claim a share in respect of a tenanted 
land of her father cannot be disputed by the 
plaintiffs counsel. We would have agreed with the 
contentions urged by Mr. Kini that the plaintiffs 
are entitled to equal share on par with the sons 
when the father died intestate provided there is a 
heritable right to them under the Act. Karnataka 
Land Reforms Act is a special enactment ich 
has been enacted for the benefit of cultiv =the 
same cannot be deviated by this Court by 


applying the provisions of Hind sion Act. 


In I.L.R. 1975 Kar 149 olu Hengsu v. 
Sesu) looking to the le. e of the matter and 


s not a case of rival 


having found aN. 


tenancy at all, ourt held that when the 
dispute i er a particular item of the 


property i int family or individual property, it 
is only the Civil Court that has to decide such 
ves. 


In MANU/KA/0080/ 1976 (Vaikunta Prabhu v. 
Roasari D'Almeda) the learned Judge keeping in 
view Ss. 48A(5), 112(B)(b) and 133 concluded that 
the Tribunal alone has the jurisdiction to decide 
the question of rival tenancy set up by the parties 


observing that exclusive jurisdiction is conferred 
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on the Tribunal to decide whether a person is a 
tenant or not and also to decide who among the 
rival claimants, is entitled for grant of occupancy 


rights. 


In 1979 (1) KarLJ 18 (Dhareppa v. State of 
Karnataka) the learned Judge held that where 
there are rival claims of tenancy they can be 
decided by the Tribunal by finding o 
amongst them was the tenant as defifwed in the 


Act. It is stated, broadly speaki 1 claims 
may fall into two categories : Q 


(1) cases where each IND self to be the 
tenant as defined in the Act. 


(2) rival claims wh Lan claims occupancy 


rights not on th s that he was a tenant as 


defined in A@t, but as a success or-in-interest 
of the gri tenant or as a member of a joint 
fami D lease hold rights being the property of 


s family. 


In 1982 (2) Kar L.J 565 (Appi Belchadthi v. 
Sheshi Belchadthi) the Division Bench of this 
Court having referred to the decision in the cases 
of Mudakappa and Dhareppa has stated thus in 
para 20 (at page 571): "We will now consider the 


decisions relied upon by the Counsel on both 
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sides. Mr. Acharya strongly relied upon the 
decision of this Court in Mudakappa v. Rudrappa 
MANU/KA/0143/1978. Therein, one of the 
members of the family had claimed occupancy 
rights on the ground that he alone was the tenant 
of the land in disputes to the exclusion of others. 
But the other members of the family contended 
that they were jointly cultivating the la as 
lessees along with the applicant and the y 
belonged to the joint family and that was not 
divided in the partition. The questi ween the 
parties therein was therefore y based on 
the possession and culti of the tenanted 


lands and it was in that coñtext this Court has 


rightly observed AS s an incidental question 


the determinati which was with in the 
powers of NG unal. It was observed therein 
that the ion whether the tenancy was held 
by e members of the family exclusively or 
b he applicants jointly would be a question 
incidental and ancillary to the main question to 
be decided, the main question being who was 
entitled to be registered as occupant. The 
question involved in the present case is quite 
different. The crux of the matter herein, as we 


have noticed earlier, is as to the right of the 


appellants to claim a share in the occupancy right 
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granted in respect of the plaint B Schedule 
properties. The decision in Mudakappa_ v. 
Rudrappa has been exhaustively considered by 
Venkatesh J. in Dhareppa v. State of Karnataka 
(1979 (1) Kar LJ 18) wherein it was observed : "Is 
it the intention of the legislature that all such 
issues like the existence of a joint family or 
coparcenary, whether a person is a membegof a 
joint family; if he is, had he succe y 
survivorship to the property of such@amily; to 
what extent; and whether a pers claims to 


be an heir of the deceased ty s in fact the 


heir; to what quantum "CO in the property 
of the deceased is he itled’to; and whether the 


entit 
will or the gift set RN party is genuine or not 


ided by the Tribunal? If we 
look at the Scheme of the Act that does not 


appear,t the intention at all. On the other 


etc. should also 


hand,¢he%ntention of the legislature was to allow 
Ss mplicated questions to be fought out by 
the contesting parties in Civil Courts". 

The learned Judge after summarising the 
various provisions of the Act and the Rules, 
continued : "Now while deciding the rights of rival 
claimants if it becomes necessary to decide 
questions such as heirship, succession and 


existence of a joint family, and the like, how 


A gift to legal fraternity - Sridhara Babu N Advocate 





1814 


should the Tribunal proceed with the matter? It 
cannot refer such issues to the Civil Courts. Even 
if the parties are already litigating in the civil 
Court re : their respective rights the Tribunal 
cannot await the decision from that court keeping 
the applications pending before it. The only 
course that it can adopt is to choose one of the 
rival claimants for conferment of occupancy 
rights reserving liberty to other c s 
claiming occupancy rights before it toyestablish 


their rights, if any, in the land 4 tion in a 


civil court of competent eNO : 
We entirely agree he above view 


expressed by nei J. We may only add that 


a person's right to < hare in the occupancy 


d upon the liberty being 


Court, þeg e as seen earlier, such a right is not 


i ertinent to remember that the grant of 


2 by not approaching the Tribunal. It 


occupancy right by the Tribunal in the name of a 
given individual in respect of joint family tenanted 
lands will not have the effect of converting that 
into a separate property of that individual. Nor 
the occupancy right granted in respect of a 
personal tenancy of that individual would acquire 


a different character. In both the cases, the 
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antecedent tenancy rights are enlarged into 
permanent occupancy rights by doing away with 
the landlord. To put it shortly, the Act converts 
the lease hold into freehold and does no damage 
to the existing rights of the occupant's family or 


any member thereof". 


In 1983 (1) Kar L.J 61 the Court has held&that 
the Tribunal has no power to decide the of 


the heirs and apportion. The only course open to 


the Tribunal is to choose o he rival 


claimants for conferring F ncy rights 
e 


reserving opportunity to 0 r claimants to 
establish their rights in.civil‘Courts. 


© 
In 1983 (2) Kar the Court has stated that 
if the Trib nferred occupancy rights as a 
joint fami perty in favour of the joint family, 


the aft gerieved can establish his exclusive 
4 the said property in a regular suit. 

In MANU/KA/0255/1984 : ILR1985KAR386 
(Guruvappa v. Manjappu Hengsu) the Division 
Bench Court affirmed the view taken in 
Mudukappa's case and held that the Tribunal has 
the necessary jurisdiction and power to decide as 


to who is a tenant. A joint family can also be a 
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tenant and that the Tribunal has the power to 
decide as to whether a joint family is a tenant or 


not under S. 112(B) of the Act. 


In MANU/KA/0243/1987 : ILR1987KAR3336 
(Timmakka Kom Venkanna Naik v. Land 
Tribunal) the Division Bench Court has taken 
the view that when an application filed under S. 
48A of the Act comes, up before the Tri rat 
has to necessarily examine the question as to 
whether the applicant is a tena Sie S. 
112(B)(b) and that it is the dut O to 
decide whether a person 4 eye or not. The 
Court proceeded to say. Q therefore, it may be 
necessary for Lan, kina to go into the 
question of senye Lo or the validity of a will 


person,c ing to be a tenant. 


whenever OP is the basis of a claim ofa 


B Poojary vs. Thoma Poojarthi and Ors.: 
MANU/KA/0008/1993 - ILR 1992 KAR 1359 
(FB) The grant of occupancy rights by the 
Tribunal to an individual in respect of joint family 
tenanted lands will not have the effect of 
converting that into a separate property of that 
individual nor the occupancy rights granted in 


respect of personal tenancy of that individual 
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would acquire a different character. After grant of 
occupancy rights in respect of an agricultural 
land, the lease hold rights stand converted into 
free hold rights without damaging the existing 
rights of the occupants family or any member 
thereof. It is open to the parties to get their share, 


title or interest decided in the Civil Court in the 
property in respect of which occupancy rights are 
granted under S. 48A of the Act. = 
Venkatarayappa and Ors. vs 

Ors.: MANU/KA/ 1689/2017 

the entire judgment of Ful Booda Poojary's 
case, refereed to supra, looked into, the 
‘cultivator’ is not á dually referred to as 


‘cultivator’ in e judgments, which are 


referred t efein and also in the judgment 


rendered e Full Bench. In fact, it is referred 


to icultivators' family" throughout signifying 
t ily has a special and different meaning in 
the context of the Karnataka Land Reforms Act, 
which cannot be either understood or considered 
in any different way to include married daughter 
as a member of that family, for the reason that 
the 'family' as defined in Section 2(12) of the 
aforesaid Act does not give scope for such 


interpretation. When once a land is allotted to the 
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family of cultivator, it remains in the family of 
cultivator and can be devolved upon the members 
of that particular family and not to any persons 
who have gone out of the family. However, there 
may be exception in a situation where the 
cultivator being alone and his family does not 
have any other person other than himself, then it 
becomes an absolute property of that pexson. 


Thereafter, that property can be avai or 


succession as in the case of nN female 
succession as provided under x 
Act and not in the other way. Q 

Narayana v. o Sadashiva 


ccession 


[MANU/KA/0374/ : ILR 2000 Kar. 487], it 
has been held t e the occupancy rights are 
granted t eWribunal, the lease-hold rights 
would iA verted into freehold right without 
affecti e other rights of the joint family of 
oe person to whom occupancy rights are 
granted, is a member. It is always open to the 


other members to claim their share in a Civil 


Court. 


In Balagouda Alagouda Patil & others v. 
Babasaheb Ramagouda Patil 
[MANU /KA/0444/1998 : ILR 1999 Kar. 831], it 
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has been held that where tenancy rights have 


been acquired by a member of the joint family, 


such rights shall be held to be for the benefit of 


the entire family. 
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CHAPTER-18 
COMPROMISE - SETTLEMENT - 
ARRANGEMENT 


COMPROMISE IN THE SUIT REGARDING 
FAMILY SETTLEMENT NEED NOT BE 
REGISTERED 1976 SC 


In the decision reported in Kale v. Kí 

of Consolidation, AIR 1976 SC 807, iwas held 
that the compromise need ire any 
registration. In Ram Charan v. pee AIR 
1966 SC 323, it was hel O° compromise 
between parties in a S suit was family 
settlement and wa ing on them and that 
every party whofe benefit under it need not 


claim to are in the property. All that is 


oe on to have, under the law, a 


neces o show is that the parties are related 
t other in some way and have a possible 
claim to the property or a claim or even a 
semblance of a claim on some other ground, as 


say affection. 


Ram Gopal v. Tulshi Ram 
MANU/UP/0144/1928 : AIR 1928 Alld. 641 
(FB), in which it has been held that if family 
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settlement is reduced in writing and its value is 
more than ~ 100/- then it requires registration. 
Ram Gati Chaube v. Ram Adahar Chaube 
MANU/UP/0137/1961 : AIR 1961 Alld. 537 (FB), 
in which it has been held that compromise 
declaring right in immovable property of the value 


of more than ` 100/- was compulsorily registrable 
document. Its non-registration would render 
compromise decree ineffective. = 

Supreme Court in Kuppuswami ttiar v. 
A.S.P.A. Arumugam Chettiar 
MANU/SC/0211/1966 : 67 SC 1395, in 
which it has been “he deed called a deed 


of release can, RA g words of sufficient 
amplitude, tran tle to one having no title 


before the Si 


+ 
Yel pé N Uma Maheswari v. Buddha 
J eeswararao MANU/SC/1141/2015 

2016 (130) RD 479 (SC), in which it has been 


held that the nomenclature given to the 
document is not decisive factor but the nature 
and substance of the transaction has to be 
determined with reference to the terms of the 
documents and that the admissibility of a 


document is entirely dependent upon the recitals 
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contained in that document but not on the basis 
of the pleadings set up by the party who seeks to 


introduce the document in question. 


Supreme Court in Tek Bahadur Bhujil v. Debi 
Singh Bhujil MANU/SC/0389/1965 : AIR 1966 
SC 292, in which it has been held that it is well 
settled that a compromise or family settlement is 
based on the assumption that ther n 
antecedent title of some sort in the ties and 
the agreement acknowledges a SS. what 
that title is, each parties relin NOs all claims 


to the properties other t 
share and recognizing A right of the others, as 


they had previousl rted it, to the portion 
allotted to them ey 


raraknatf Sushil Chandra Dey MANU/SC 
/1 6{ 1996 : 1998 (Suppl.) RD 205 (SC), in 
iChyit has been held that it would be open to 


the sisters to relinquish their rights by way of gift, 
even oral, which is valid in personal law. Since 
the tenant has been in occupation, it would be 
constructive delivery of the possession. Delivery 
of the physical possession to the brothers, in the 
circumstances, is not warranted. As regards the 


family settlement of the brothers, it would be 
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open to the brothers to resolve the prospective 
dispute by way of family settlement. The brothers 
having agreed for the settlement, though they 
have been impleaded as party respondents to the 
suit, they have not challenged the family 
settlement nor have they contested the validity 


thereof. 


Bakhtawar Singh v. Gurdev Singh (199 C 
370, in which it has been held that a subsequent 
memorandum recording past o S as a 
family settlement was not oye to be 
registered. O 


ORDINARY MISE BETWEEN 
STRANGERS, T EQUALLY APPLY TO 
THE CAS PROMISES IN THE NATURE 
OF FAMI RANGEMENT 


. Deputy director of Consolidation, AIR 
1976 Sc 807, the Supreme Court had dealt with 
the legal position regard it family arrangement. 
Fazal Ali J., speaking for himself and Krishan Iyer 
J. had at p. 812, cited the following passage from 
Kerr on Fraud: "The principles which apply to the 
case of ordinary compromise between strangers, 


do not equally apply to the case of compromises 
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in the nature of family arrangement. Family 
arrangements are governed by a special equity 
peculiar to themselves, and will be enforced if 
honestly made, although they have not been 
meant as a compromise, but have proceeded from 
an error of all parties, originating in mistake or 
ignorance of fact as to what their rights actually 
are, or of the points on which their rights actually 


depend." 


FAMILY SETTLEMENT eraai 
Q Director of 


In Kale and others ~N 
Consolidation and others, AIR 1976 SC 807 it 


t 
has been held that Or... of the arrangement 


is to protect iy from filing long drawn 


and solid 


ba od> between the various members of the 


of the family and create hatred and 


litigation e rpetual strifes which mar the unity 


fi yy Their Lordships opined that the family is 
to be understood in the wider sense so as to 
include within its fold not only close relations or 
legal heirs but even those persons who may have 
some sort of antecedent title, a semblance of 
claim or even if they have a spes successionis so 
that future disputes are sealed forever and 


litigation are avoided. What could be the binding 
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effect and essentials for a family settlement were 
expressed thus:- 

“10. In other words to put the binding effect and 
the essentials of a family settlement in a 
concretised form, the matter may be reduced into 
the form of the following propositions: 

(1) The family settlement must be a bona fide one 


so as to resolve family disputes and rival chaims 


by a fair and equitable division or allo of 


properties between the various men of the 


family; 

(2) The said settlement must NO tary and 
should not be induced d, coercion or 
undue influence; 


(3) The family arra ts may be even oral in 
which case no a tion is necessary; 

(4) It is w, NEN ed that registration would be 
an if the terms of the family 
arr ment are reduced into writing. Here also, 
aeistinction should be made between a 
document containing the terms and recitals of a 
family arrangement made under the document 
and a mere memorandum prepared after the 
family arrangement had already been made either 
for the purpose of the record or for information of 


the court for making necessary mutation. In such 


a case the memorandum itself does not create or 
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extinguish any rights in immovable properties 
and therefore does not fall within the mischief of 
Section 17(2) (sic) (Sec. 17 (1) (b)?) of the 
Registration Act and is, therefore, not 
compulsorily registrable; 

(5) The members who may be parties to the family 
arrangement must have some antecedent title, 
claim or interest even a possible claim im the 
property which is acknowledged by the p o 
the settlement. Even if one of the parties to the 
settlement has no title b V. the 
arrangement the other party OA nes all its 
claims or titles in favour a person and 


antecedent title mu ssumed and the family 


acknowledges him to b 2) he ‘Sole owner, then the 


arrangement will pheld and the Courts will 
find no difi in D assent to the same; 

(6) Eveg OY a fide disputes, present or possible, 
whichemay not involve legal claims are settled by 
a fide family arrangement which is fair and 
equitable the family arrangement is final and 


binding on the parties to the settlement.” 


S. Shanmugam Pillai &amp; others v. K. 
Shanmugam Pillai &amp; others. AIR 1972 SC 
2069 in the following terms:- “In Maturi Pullaiah 
v. Maturi Narasimham, AIR 1966 SC 1836 this 
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Court held that although conflict of legal claims 
in praesenti or in futuro is generally a condition 
for the validity of family arrangements, it is not 
necessarily so. Even bona fide disputes present or 
possible, which may not involve legal claims 
would be sufficient. Members of a joint Hindu 
family may, to maintain peace or to bring about 


harmony in the family, enter into such a family 


arrangement. If such an agreement is d 
into bona fide and the terms thereto arevfair in the 
circumstances of a particular <P Courts 
would more readily give appre such an 
agreement than to avoid XO 


M.N. Aryamurth Or another v. M.D. 
Subbaraya Sett NU/SC/0479/1971 : AIR 
1972 SC ndered by a three Judge Bench, 
has argu t Ext. Al cannot be considered as 
a fi ig Yettiement It was held in paragraph 10 
ofe Mecision noted supra, that: "As pointed out 
in Halsbury's Laws of England, 3rd Edition, Vol. 
17, at p. 215: A family arrangement is an 
agreement between members of the same family, 
intended to be generally and reasonably for the 
benefit of the family either by compromising 
doubtful or disputed rights or by preserving the 


family property or the peace and security of the 
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family by avoiding litigation or by saving its 
honour." The aforesaid view in relation to family 
settlement had been originally formed by the Apex 
Court in Maturi Pullaiah and another v. Maturi 
Narasimham and others [MANU/SC/0328/ 1966 
: AIR 1966 SC 1836]. ..... "It will be, therefore, 
seen that, in the first place, there must be an 
agreement amongst the various members ef the 
family intended to be generally and reaso or 


the benefit of the family. Secondly, the agreement 


should be with the object either romising 
doubtful or disputed rights, oy eserving the 


family property, or the PAD security of the 
family by avoiding litigation, or for saving its 


honour. Thirdly, bei n agreement, there is 
consideration fi S same, the consideration 
being the N ion that such an agreement or 
settleme 1 result in establishing or ensuring 


ami & ood-will amongst the relations." 


In K.H. Krishna Iyer and others v. Parvathy 
Ammal and others [MANU/KE/0378/1988 : 
1988 (2) KLJ 156], Court had occasion to 
consider the parameters, which can bring a 
document in the category of a family 
arrangement. In order to bring out a document 


within the scope of family arrangement, it was 
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held that - " the essential requirements are 
(1) there must be agreement among the various 
members intended generally and reasonably for 
the benefit of the family, (2) the agreement must 
be with the object of compromising doubtful or 
disputed claims or rights for preserving the family 
property or for purchasing peace and security of 
the family by avoiding litigation or savi its 
honour and (3) there is consideration whi d 
be the expectation that the arrangément will 
result in establishing or ensupi mity or 
goodwill among the relations4{lt¥must be an 
arrangement that com existence in 


presente." 


© 


Namburi Basav C ehamanyam Vs. Alapathi 
Hyma Vat n®others [MANU/SC/0564/1996 
: (1996) C 388] The said recital clearly 


would: ate that the settlement deed executed 
o date is to take effect on that day. She 
created rights thereunder intended to take effect 
from that date, the extent of the lands mentioned 
in the Schedule with the boundaries mentioned 
thereunder. A combined reading of the recitals in 
the document and also the schedule would clearly 
indicate that on the date when the document was 


executed she had created right, title and interest 
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in the property in favour of her second daughter 
but only on her demise she was to acquire 
absolute right to enjoyment, alienation etc. In 
other words, she had created in herself a life 
interest in the property and vested remainder in 
favour of her second daughter. It is settled law 
that the executant while divesting herself of the 
title to the property could create a life est for 
her enjoyment and the property would dé n 


the settlee with absolute rights omg settlor's 


demise. A reading of the docume her with 
the Schedule would give an OF ion that she 


had created right and NO in praesenti in 
favour of her daughter_Vimlavathy in respect of 


the properties menti Orin the schedule with a 
life estate for he joyment during her life time. 
Thus, it oe e construed rightly as a 
setlemen( de but not as a will. Having divested 
self pnGrSunder, right and title thereunder, she 
had? thereafter, no right to bequeath the same 
property in favour of her daughter Hymavathy. 
The trial Court and the learned single Judge 
rightly negatived the claim. The Division Bench 


was not, therefore, correct in law in interfering 


with the decree of the trial Court." 
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Rajammal v. Pappayee Ammal 
[MANU/TN/2002 /2002 : 2002(4) CTC 406], 
Madras High Court, considering the various 
judgments in the field, in Paragraph No. 32, has 
held as follows: 

32. From the above said decisions, we can 
formulate the following broad formula to be 
applied to find out the nature of the document:- 
(1) The intention of the executor or exec s 
to be found out by reading the entire “ecitals in 
the document and the phraseol S 
(2) The nomenclature mee 


ctor. 


therein. 


will) given in 


the document is not a de 
(3) The registration or NJ document and the 


quantum of stamp used also have to be 
taken into consiga 

(4) The recitafs oa the right to revoke or 
restrictio revoke the document is not a 
decidi wa with reference to the character of 
t ument. 

(5) Though actual disposition can be postponed 
till the lifetime of the settlor or though prima facie 
it appears that disposition consummates after his 
death, if there is a present disposition and vesting 
of right in praesenti, the document has to be 
construed as a settlement and not as 


testamentary. 
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(6) If any restriction is imposed on the 
beneficiaries to encumber or alienate the 
properties during the lifetime of the executor, 
then the said document is only a testamentary 
and not a settlement. 

(7) If the executant is entitled to be in possession 
of the property and enjoy the benefits during his 
lifetime with the power to encumber the 
document has to be construed only asa ; 

(8) If the executant imposes self-restriction and 
with reference to sale and encu , though 
he is in possession of the prop er execution 
of the said document, t ment has to be 


construed only as a iy t and not as a will." 


uanv /sc/0189f9p%0 : 2010 (5) CTC 113 
[P.K. Moha v. B.N. Ananthachary], the 
Hon'ble i på% Court, drawing a distinction 


h 


Id that when there is immediate right of 


ran interest and contingent interest, 


present enjoyment or present right for future 
enjoyment created in the document, a vested 
interest has been created in favour of the settlee. 

In the above judgment, in Paragraph 13, 
the Hon'ble Apex Court has held as follows: 
"Having noticed the distinction between vested 


interest and contingent interest, we shall now 


A gift to legal fraternity - Sridhara Babu N Advocate 





1833 


consider whether Ex.A.2 was a Settlement Deed 
or a Will. Although, no strait-jacket formula has 
been evolved for construction of such 
instruments, the consistent view of this Court 
and various High Courts is that while interpreting 
an instrument to find out whether it is of a 
testamentary character, which will take effect 
after the life time of the executant or it 45 an 
instrument creating a vested interest in p ti 
in favour of a person, the Court hag to very 
carefully examine the documen Ne look 
into the substance thereof, t a © ies of the 
subject by the settlor/e , the intention 
appearing both by e pressed language 
employed in the i Bron and by necessary 
implication and So. if any, contained 
against re t thereof. It has also been held 

ate of the instrument is 


that fogm 


i substance thereof." 


not n and the Court is required to look 


IF A PARTY TO THE SETTLEMENT HAS NO 
TITLE OTHER PARTIES RELINQUISHED ALL 
ITS CLAIM OR TITLE IN FAVOUR OF SUCH 
PERSON AND ACKNOWLEDGES HIM TO BE 
THE SOLE OWNER THEN THE FAMILY 
ARRANGEMENT WILL BE UPHELD 
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In the case of Kale and others vs. Deputy 
Director of Consolidation, AIR 1976 Supreme 
Court 807, the Hon'ble Supreme Court has held 
that "even if one of the parties to the settlement 
has no title but under the arrangement the other 
parties relinquished all its claim or title in favour 
of such person and acknowledges him to the 
sole owner then the vesting of title e 
assumed and the family arrangemeftt will be 
upheld and the court will fin ifficulty in 
giving assent to the same." N 


FAMILY SETTLEMENTS 20 BE VIEWED 


DIFFERENTLY FR DINARY CONTRACTS 
AND THEIR NAL MECHANISM FOR 


WORKIN se HE SETTLEMENT SHOULD 
NOT o LY DISTURBED 
< 

I ~. Modi v. K.N. Modi ((1998) 3 SCC 573) 
(Sujata Manohar and D.P. Wadhwa, JJ.) "[A] 
family settlement which settles disputes within 
the family should not be lightly interfered with 
especially when the settlement has been already 
acted upon by some members of the family. In the 


present case, from 1989 to 1995 _ the 


memorandum of understanding has been 
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substantially acted upon and hence the parties 
must be held to the settlement which is in the 
interest of the family and which avoids disputes 
between the members of the family. Such 
settlements have to be viewed a little differently 
from ordinary contracts and their internal 
mechanism for working out the settlement should 


not be lightly disturbed." 


Ram Charan Das Vs. Girja KS 2 AIR 
1966 SC 323. However, in rae) 


transfer or transferor or tran ; Each of the 


ere is no 


co-owners is the owner o nd every parcel 
of the property and it cannot be said that any part 
of the property is nk red by one co- owner to 


the other. (> 


WHAT coun BE THE BINDING EFFECT AND 
ES ars FOR A FAMILY SETTLEMENT 


In Kale and others v. Deputy Director of 
Consolidation and others AIR 1976 SC 807, 
“10. In other words to put the binding effect and 
the essentials of a family settlement in a 
concretised form, the matter may be reduced into 


the form of the following propositions: 
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(1) The family settlement must be a bona fide one 

so as to resolve family disputes and rival claims 

by a fair and equitable division or allotment of 

properties between the various members of the 

family; 

(2) The said settlement must be voluntary and 

should not be induced by fraud, coercion or 

undue influence; 

(3) The family arrangements may be eve 

which case no registration is necessa 

(4) It is well settled that registra ould be 

necessary only if the ty the family 
1 


arrangement are reduced@ ting. Here also, 


a distinction should. be *made between a 


document ok terms and recitals of a 


family arrange 


and a m memorandum prepared after the 


ade under the document 


family arr ment had already been made either 
for ose of the record or for information of 
t ourt for making necessary mutation. In such 
a case the memorandum itself does not create or 
extinguish any rights in immovable properties 
and therefore does not fall within the mischief of 
Section 17(2) (sic) (Sec. 17 (1) (b)?) of the 
Registration Act and is, therefore, not 


compulsorily registrable; 
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(5) The members who may be parties to the family 
arrangement must have some antecedent title, 
claim or interest even a possible claim in the 
property which is acknowledged by the parties to 
the settlement. Even if one of the parties to the 
settlement has no title but under the 
arrangement the other party relinquishes all its 
claims or titles in favour of such a persomand 
acknowledges him to be the sole owner, e 
antecedent title must be assumed andthe family 
arrangement will be upheld an Sa will 
find no difficulty in giving asse ‘NO. same; 

(ot or possible, 


(6) Even if bona fide mew 
which may not involv al Claims are settled by 


€ Jes 
a bona fide family Orne which is fair and 


equitable the f arrangement is final and 
binding o Aics to the settlement.” 


+ 
TH ube OF ESTOPPEL IS PRESSED INTO 
S E AND IS APPLIED TO SHUT OUT PLEA 
OF THE PERSON WHO BEING A PARTY TO 
FAMILY ARRANGEMENT SEEKS TO 
UNSETTLE A SETTLED DISPUTE AND CLAIMS 
TO REVOKE THE FAMILY ARRANGEMENT 


In A.I.R. 2006 Supreme Court 2488 (Hari 


Shankar Singhania vs. Gaur Hari Singhania), the 
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Apex Court has held at paragraph 51 as follows: 
"51. In Kale & others v. Deputy Director of 
Consolidation and others, (1976) 3 SCC 119 (VR 
Krishna Iyer, RS Sarkaria & S. Murtaza Fazal Ali, 
JJ.) this Court examined the effect and value of 
family arrangements entered into between the 
parties with a view to resolving disputes for all. 
This Court observed that "By virtue of a family 


settlement or arrangement members of ly 


descending from a common ancestorgr a near 
relation seek to sink their di S. and 
disputes, settle and resolve W conflicting 
claims or disputed titles ee in order to 
buy peace of mind a ra ng about complete 


harmony and good the family. The family 


arrangements ay So by a special equity 
peculiar to ER and would be enforced if 
honestly the object of the arrangement is 
to protect%the family from long drawn litigation or 
perpetual strives which mar the unity and 
solidarity of the family and create hatred and bad 
blood between the various members of the family. 
Today when we are striving to build up an 
egalitarian society and are trying for a complete 
reconstruction of the society, to maintain and 


uphold the unity and homogeneity of the family 


which ultimately results in the unification of the 
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society and therefore, of the entire country, is the 
prime need of the hour the Courts have, 
therefore, leaned in favour of upholding a family 
arrangement instead of disturbing the same on 
technical or trivial grounds. Where the courts find 
that the family arrangement suffers from a legal 
lacuna or a formal defect the rule of estoppel is 


pressed into service and is applied to shut out 


plea of the person who being a party t ly 
arrangement seeks to unsettle a Ae 


and claims to revoke the famil gement 


The law in England on int is almost 


the same. O 


WHEN ONE OF T NS OF THE FAMILY 

SHOWN TO NOT ACCEPTED OR 

PARTICI Wyo om THE FAMILY 

arnancii HE FAMILY 
AR Gk MENT IS NOT BINDING 


M.N. Aryamurthy vs. M.D. Subbaraya 
Setty (dead) through LRs. [(1972) 4 SCC 1], 
wherein in the facts of the case it was held by this 
Court that under the Hindu Law if a family 
arrangement is not accepted unanimously, the 
Family Settlement has to fail as a binding 


agreement. s.s. On reading the document as 
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a whole, there can be hardly any doubt that 
Lachiah was wanting to make a will. It was 
drafted by his family lawyer. The whole form of 
the document is of a will. It is attested by two 
witnesses. Executors are appointed and a 
number of bequests have been made which were 
to take effect after his death. In the beginning and 
at the end, Lachiah described the documert as 


his Will which he was making in his old a le 
in good mental state. The will sy his 


awareness that, if the family Cj 
regarded as joint family petty 


be in a position to ww sposition of the 
same by a will. So, alth wo of his elder sons 


1eSs were 


e would not 


had contributed lar “On family acquisitions, 
all those acquisi Ce insisted, were his self- 
acquired erties, over which, he claimed, he 
had abso ower of disposition, As a matter of 
fact, i Po opertis as claimed by him had been 
s uired, there is no doubt that the 
document would have absolutely operated as the 
last will and testament of Lachiah Setty. But 
unfortunately, Luchiah, though a father, could 
not, under the Hindu law, dispose of, by will, joint 
family property or any part thereof and as a will 
it was clearly inoperative on the various 


dispositions made by him. 
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plaintiffs submitted that, since the sons 
had agreed to the dispositions made in the will, 
the will should be given effect to as a family 
arrangement. Court Held that When a document 
which is unexceptionable as a will that is to say, 
a testamentary document, revocable by the 
testator at his sweet-will is supposed to embody 
a family arrangement, we are transported ito a 
different realm where the intentions an s 
of the maker or makers of the documentare quite 
different. ............... when one ns of the 
family shown to have not acce a inated 
in the family arra va the family 
arrangement as a bindi Oa between the 


several coparceners fail. 


PROTEC MILY FROM FILING LONG 
D wÅ TIGATION OR PERPETUAL STRIFES 

MAR THE UNITY AND SOLIDARITY OF 
THE FAMILY AND CREATE HATRED AND BAD 
BLOOD BETWEEN THE VARIOUS MEMBERS 
OF THE FAMILY 


THE ae THE ARRANGEMENT IS TO 


In Kale and others v. Deputy Director of 
Consolidation and others AIR 1976 SC 807, it 
has been held that the object of the arrangement 


A gift to legal fraternity - Sridhara Babu N Advocate 





1842 


is to protect family from filing long drawn 
litigation or perpetual strifes which mar the unity 
and solidarity of the family and create hatred and 
bad blood between the various members of the 
family. Their Lordships opined that the family is 
to be understood in the wider sense so as to 
include within its fold not only close relations or 
legal heirs but even those persons who mayehave 
some sort of antecedent title, a semb of 
claim or even if they have a spes succégsionis so 


that future disputes are sea ver and 


litigation are avoided. Von 


COURTS TO LEAN ST, XN, IN FAVOUR OF 
FAMILY ARRANG S TO BRING ABOUT 
HARMONY IN LY AND DO JUSTICE 


Krishna RAA v. Gulabchand ((1971) 1 SCC 
837 GN reiterated the approach of the courts 


toeag strongly in favour of family arrangements 
to bring about harmony in a family and do justice 
to its various members and avoid in anticipation 
future disputes which might ruin them all. This 
approach was again re-emphasised in S. 
Shanmugam Pillai v. K. Shanmugam 


Pillai ((1973) 2 SCC 312) where it was declared 
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that this Court will be reluctant to disturb a 


family arrangement. 


In Sahu Madho Das v. Pandit Mukand 
Ram (AIR 1955 SC 481) "So strongly do the 
courts lean in favour of family arrangements that 
bring about harmony in a family and do justice to 
its various members and avoid, in anticipation, 
future disputes which might ruin them ‘all™tfrat 
we have no hesitation in taking the®mext step 


(fraud apart) and upholding an ent.... 


FAMILY sxeanonaen fe ON THE 
ASSUMPTION THA HERE IS AN 
ANTECEDENT TIT SOME SORT IN THE 


PARTIES Q 


In Sahu ron Das v. Mukund Ram, AIR 1955 


SC _48]1, the question of family arraignment by 

as dealt with by the Supreme Court, Bose 
J., speaking for the Supreme Court observed: 
"But if there was a family arrangement 
assassinated to by the daughters and later 
accepted and acted on by the sons when they 
attained majority, their claim to separate and 
independent, absolute titles is understandable. It 


does not matter whether the claims were well 
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founded in law because what we are considering 
at the moment is not the legal effect of the 
arrangement but whether there saw one in 
fact."... "It is well settled that a compromise or 
family arrangement is based on the assumption 
that there is an antecedent title of some sort in 
the parties and the agreement acknowledges and 
defines what that falling to his shareqand 
recognising the right of the others as t d 
previously asserted, it, to the portion @llotted to 
them respectively. That explaa <>, no 
conveyance is required in the NO. pass the 


title from the one in w reas to the 


persons receiving Q. the family 
arrangement, it a d that the title claimed 


by the person vy S the property under the 


arrangemernhat Orne resided in him or her so 
far as th (př perty falling to his or her share is 
concerhed and, therefore, no conveyance is 
nee€éssary. But, in our opinion, the principle can 
be carried further and so strongly do the courts 
lean in favour of family arrangement that bring 
about harmony in a family and do justice to its 
various members and avoid, in anticipation, 
future disputes which might ruin them all, that 
we have no hesitation in taking the next step 


(fraud apart) and upholding an arrangement 
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under which one set of members abandons all 
claim to all title and interest in all the properties 
in dispute and acknowledges that the sole and 
absolute title to all the properties resides in only 
one of their number (provided he or she had 
claimed the whole and made such an assertion of 
title) and ar content to take such properties as are 
assigned to their shares as gifts pure and simple 
from him or her, or as a _ conveya or 


consideration when consideration is O 


In Ponnammal v. R. inivasaran-gan, 
AIR 1956 SC 162 the “NO ourt has treated 
it as a well settled kd position that the family 


arrangement had t dged with reference to 
the events and stances as they existed at 


the date of,t NC Seacon and not what actually 


emerged O date. 


S x e Court in the above decision (Kale's 
case) (AIR 1976 SC 807) has quoted with 
approval the statement of law regarding family 
arrangement by Halsbury thus : "Principles 
governing family arrangements. Family 
arrangements are governed by principles which 
are not applicable to dealings between strangers. 


When deciding the rights of parties under a family 
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arrangement or a claim to upset such an 
arrangement, the court considers what in the 
broadest view of the matter is most in the interest 
of the family and has regard to considerations 
which, in dealing with transactions between 


persons not members of the same family, would 


not be taken into account. Matters which would 
be fatal to the validity of similar transaetions 
between strangers are not objections e 


binding effect of family a» 


FAMILY SETTLEMENT ING TO 
PARTITION JOINT FAM PERTIES, THE 
SAME CANNOT BE RELIED UPON UNLESS 
SIGNED BY ALL T -SHARERS 


Narendra vs Anuradha Kante & 
Ors. (201 Supreme Court Cases 77 As 
re te placing of reliance on the Deed of 
F Settlement seeking to partition joint 
family properties, the same cannot be relied upon 
unless signed by all the co-sharers. Admittedly, 
respondent No. 8 was not a signatory to the Deed 
of Settlement dated 8th February, 1967, although 
she is the daughter of the family. Under the 
Hindu Law if a family arrangement is not 


accepted unanimously, it fails to become a 
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binding precedent on the co-sharers. However, 
acting upon the said settlement, the appellants 
had also executed sale deeds in respect of the suit 
property. Having done so, it would not be open to 
the appellant to now contend that the Deed of 
Family Settlement was invalid. 

No conveyance is required in the case of family 
agreement/arrangement which acknowledges 
and defines the share falling to a pers le 
recognising the right of the other. Thisgis clearly 
laid down by the Supreme x) Hansa 
Industries (P) Ltd. v. Kidar So td. (2006) 8 


SCC 531, Bhagwan NO pta v. Prabha 
Gupta & Ors. (2009) 1 LSCC*33. 


LIFE wwrERESY Ph MOTHER IN CASE OF 
SETTLEM 


¢ 
Su che Court reported in 
watt 5c/0265; 1985 : AIR1985SC1359 A 
Sreenivasa Pai and Anr. v. Saraswathi Ammal @ 
G. Kamala Bai where in the course of a Settlement 
Deed, a life interest was created in favour of the 


mother-in-law and the Supreme Court upheld the 


validity of such an arrangement. 
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Decision reported in MANU/TN/0129/1952 : 
AIR 1952 Mad 166 Ammireddi Sooranna v. 
Ammireddi Venkataratnam where in he points 
out that an arrangement whereby life interest is 
created in one person and an absolute interest in 
another person thereafter is not only common but 
that the Madras High Court in a considered 
Judgment has held that it is perfectly validand 


within the framework of law. 


Supreme Court in 
MANU/SC/0081/1952 : [19 CR 232 Raj 


Bajrang Bahadur Singh urain Bhaktraj 
Kuer, where in the Ap oO had occasion to 
examine the nature Mees it is permissible to 
create and to ho clusively that a life interest 


can be se ese circumstances. 


+ 
co PROMISE DECREE IS A CONTRACT 


In HABIB MIAN AND ANR. v. MUKHTAR 
AHMAD AND ANR. 3. MANU/UP/0055/1969 : 
AIR 1969 All 296 (FB), a Full Bench of the Court 
has stated the principle thus: "I think it necessary 
at the outset to examine the provisions of the 
compromise decree and to ascertain how the 


several rights and liabilities between the parties 
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have been distributed under the decree. In doing 
so, the principles of construction of a compromise 
decree must be borne in mind. There is authority 
for the proposition that a compromise decree is a 
creature of the agreement on which it is based 
and is subject to all the incidents of such 
agreement, that it is but a contract with the 
command of a Judge superadded to it amd in 
construing its provisions the fun al 


principles governing the construction ontracts 


are applicable." 40. "One cardinal 


principles in the construction i racts is that 
a 


the entire contract must s9 s constituting 
an organic synthesis, enrbodying provisions 


which balance in th of reciprocal rights and 
obligations. It tO ough the prism of that 
er 


principle th ms of the compromise decree 
must be afhalysed." 


rhonty SETTLEMENT AND MINOR 


M. Arumugam vs. Ammaniammal and Ors.: 
MANU/SC/0015/2020 A Karta is the manager of 
the joint family property. He is not the guardian 
of the minor members of the joint family. What 
Section 6 of the Act provides is that the natural 


guardian of a minor Hindu shall be his guardian 
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for all intents and purposes except so far as the 
undivided interest of the minor in the joint family 
property is concerned. This would mean that the 
natural guardian cannot dispose of the share of 
the minor in the joint family property. The reason 
is that the Karta of the joint family property is the 
manager of the property. However, this principle 
would not apply when a family settlement is 


taking place between the members of t 


family. When such dissolution takes lace and 
some of the members relinqui Srnec in 
favour of the Karta, it is obvi AO) the Karta 
cannot act as the Pain ty minor whose 
share is being oe favour of the Karta. 


There would be ac of interest. In such an 


eventuality it w e the mother alone who 


would be È atural guardian and, therefore, the 


documen uted by her cannot be said to be a 
voi c™ment. At best, it was a voidable 
d nt in terms of Section 8 of the Act and 
should have been challenged within three years 


of the Plaintiff attaining majority. 


CONDITION FOR THE VALIDITY OF FAMILY 
ARRANGEMENTS 
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Maturi Pullaiah and Anr. v. Maturi 
Narasimham and Ors. MANU/SC/0328/1966 : 
AIR 1966 SC 1836 were reiterated in S. 
Shanmugam Pillai and Ors. v. K. Shanmugam 
Pillai and Ors. MANU/SC/0398/1972 : AIR 1972 
SC 2069 in the following terms: In Maturi 
Pullaiah v. Maturi Narasimham 
MANU/SC/0328/1966 : AIR 1966 SC 183@ this 
Court held that although conflict of lega’ s 


in praesenti or in futuro is generally ondition 
for the validity of family arran S, is not 
necessarily so. Even bona fide O, present or 
possible, which may n ayl legal claims 
would be sufficient. A s of a joint Hindu 


family may, to mai eace or to bring about 
harmony in the ay. enter into such a family 
arrangeme CA an agreement is entered 
into bopa nd the terms thereto are fair in the 
circ taaces of a particular case, the Courts 


more readily give assent to such an 


agreement than to avoid it. 


Supreme Court in the case of Ram Charan v. 
Girja Nandhini Devi, reported in 
MANU/SC/0358/1965 : AIR 1966 SC 323, 
wherein it has been observed in paragraph No. 11 


" 


as under: "...In the first place once it is held that 
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the transaction being a family settlement is not 
an alienation, it cannot amount to the creation of 
an interest. For, as the Privy Council pointed out 
in Mst. Hiran Bibi's case, MANU/PR/0086/1914 
: AIR 1914 PC 44 in a family settlement each 
party takes a share in the property by virtue of 
the independent title which is admitted to that 
extent by the other parties. It is not necessagy, as 
would appear from the decision in Ra i 
Gounden v. Nachiappa Gounden, 46 Ind. App 72: 
(AIR 1918 PC 196), that every part SP 
under a family settlement wate 


claim to a share 


g benefit 
cessarily be 


shown to have, under th 


one another in some 


in the property. All th ecessary is that the 
‘ie 


parties must be re 
way and have a A Si claim to the property or 


a claim or n oo of a claim on some 


other soe, say, affection....." 


Pcie Beharilal (dead) by his legal 


representatives v. Gulabchand & others, 
MANU/SC /0478/1971 : AIR 1971 SC 1041, it 
has been observed at paragraph No. 8 as under: 
i To consider a settlement as a family 
arrangement, it is not necessary that the parties 
to the compromise should all belong to one 


family. As observed by this Court in Ram Charan 
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Das v. Girija Nandini Devi, 
MANU/SC/0358/1965 : (1965) 3 SCR 841 at pp. 
850 and 851 : (AIR 1966 SC 323 at pp. 328 and 
329) the word "family" in the context of the family 


arrangement is not to be understood in a narrow 


sense of being a group of persons who are 


recognised in law as having a right of succession 
or having a claim to a share in the propesty in 
dispute. If the dispute which is settle e 
between near relations then the settlement of 
such a dispute can be consid a family 


" 


arrangement. ..... 
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CHAPTER-19 
BLENDING OF PROPERTY AND INCOME 


Privy Council in Shiba Prasad Singh v. Rani 
Prayag Kumari Debi [ MANU/PR/0028/1932], 
this doctrine is based on the text of Yagnavalkya 
and the commentary of Mitakshara; the next of 
Yagnavalkya reads thus : "In cases where, the 
common stock undergoes an increase, al 
division is obtained" [Ch. 1, sect. ‘Sy In his 


commentary on this text Rey 
unseparated 


ara has 
observed as follows : "A 
brothers, if the common e improved or 


augmented by any „one of them through 


agriculture, ee, similar means, an equal 


distribution ne ess takes place; and a 


double s Se not allotted to the acquirer" 
EO . 1 sect. 4, pl. 31]. Sir Dinshah 
Mu ao delivered the judgment of the Privy 
C l in the case of Shiba Prasad Singh 
[MANU/PR/0028/1932], has observed that the 
words of Yagnavalkya mean that "if a member of 
a joint family augments joint property, whatever 
may be the mode of augmentation, the property 
which goes to augment the joint family property 


becomes part of the joint family property, and he 


is entitled on a partition to an equal share with 
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the other members of the family, and not to a 
double share, as in some other cases dealt with 
in the preceding verses. This is the placitum on 
which the whole doctrine of merger of estates by 
the blending of income is founded" (p. 349). It 
would thus be seen that according to this decision 
the doctrine of blending or throwing into the 


common stock is based on the text just quoted. 


Mudda Rama Jaya Narasimha Phahi Kumar 
and Ors. vs. Mudda Kameswar, ayajulu 
and Ors.: MANU/AP/0820/1 he concept 
of blending is peculiar to wey School 
of joint Hindu family a Ben t has to be inferred from 


the conduct and i n of the parties. It is 


essential to mone a Hindu joint family is not 
e 


or a contract. No statute can 


a creature onst 
override Opies legal principles based on facts 


and_citcumstances of each case. The property 


as originally separate or the self-acquired 
property of a member of a joint family may by 
operation of doctrine of blending become joint 
family properly, if it has been voluntarily thrown 
by him into the common stock with the "intention 
of abandoning of all claims upon it". A clear 
intention to waive his separate rights be 


established and it may not be inferred from the 
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mere fact of his allowing the other members of the 
family to use it conjointly with himself nor from 
the fact that the income of the separate property 
was used by the members of the joint family. The 
basis of the doctrine of blending is the existence 
of a coparcenary and a coparcenary property as 
well as existence of the separate property of a co- 
parcener. This doctrine cannot be applied umless 
the conduct and intention of the s 


unequivocally declares his intention Ye the 
property into the common an ©) 


personal right. QY 
f ; Shiv Ram: 


iving his 


Balak Ram s 

MANU/JK/0008/1 ys Then there is another 
concept known oP Hindu Law, which is called 
‘Doctrine ing’. It postulates that any 
property D was originally separate or self- 
ac inéd roperty of a member of joint family or 


o arcener may become joint family property 
if it has been voluntarily thrown by such member 
into common stock with the intention of 
abandoning of separate claims upon it. A clear 
intention to waive of separate right by a member 
for such property is required to be established. 
However, the only exception to this rule is the 


property held by a Hindu female as a limited 
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owner which cannot become joint family property 
or coparcenary property by the operation of 
‘doctrine of blending’. ..... Joint family property 
can be managed by a karta who has same powers 
which can be exercised by a manager. He is to 
look after the property with due diligence and 
care and is not permitted to alienate the property 
at his own will. He may do so only if there isulegal 


necessity, which necessity must b a 
coparcenary family and not his persofaal. ..... A 
Hindu may inherit property %3 other 
source. That property will be O, to be his 
self-acquired property, he member of joint 
Hindu family notwithstanding. Such property can 
become joint only w, e owner thereof throws 


it into common nd waives of his personal 


right in it. er the death of a Hindu if it is 


inherited is collaterals, a brother or brother's 


son ill become a self-acquired property in 
t ds of such Hindus who inherit it. The 
question of throwing such property into common 
pool would not arise because it is acquired on 
account of death of a Hindu. The deceased cannot 
be said to have after his death thrown his 
property by doctrine of blending into joint family 
property so as to make it coparcenary property. 


Such property for all intents and purposes would 
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be deemed to be self-acquired property of a 
collateral and not coparcenary property, over 
which his sons, grandsons or great-grand-sons, 


may not have any right by the incident of birth. 


K.V. Narayanan vs. K.V. Ranganandhan and 
Ors.: MANU/SC/0528/1976 - It is true that 


property separate or self acquired of a memker of 


a joint Hindu family may be impressed e 
character of joint family propertyQif it is 
voluntarily thrown by the owner i Sommer 
stock with intention of aband W. separate 

iy whether a 


claim therein but “NOD 
coparcener has done so or not is entirely a 


question of fact to b ed in the light of all the 
circumstances Op ase, It must be established 
that there ear intention on the part of the 
coparcen waive his separate rights such an 
inte tig Neannot be inferred merely from the 
phySical mixing of the property with his join 
family or from the fact that other members of the 
family are allowed to use the property jointly with 
himself or that the income of the separate 
property is utilised out of generosity or kindness 
cannot ordinarily be regarded as an admission of 


a legal obligation. 
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MERE FACT THAT MEMBERS OF JF ARE 
ALLOWED TO USE SEPARATE PROPERTY - 
BLENDING CANNOT BE INFERRED 2003 SC 
JUSTICE Y Sabharwal, and JUSTICE B Agarwal 
in the case of D.S. Lakshmaiah & Anr. Vs L. 
Balasubramanyam & Anr. Reported in AIR 
2003 SC 3800 From the mere fact that other 
members of the family were allowed to use the 
property jointly with himself, or that th e 
of the separate property was utili out of 
NÝ holder 
was not bound to support, or e failure to 


maintain separate O 7 abandonment 


cannot be inferred, for.an ‘act of generosity or 


generosity to support persons 


kindness will not inarily be regarded as an 


admission of a obligation {see Lakkireddi 
Chinna NS a Reddy v. Lakkireddi 
Lakshan 964 (2) SCR 172] andK.V. 


S 4}}. 


Zs. v. K.V. Ranganadhan & Ors. [(1977) 1 


Ramesh Srinivasa Jannu vs. Srinivas Vittoba 
Jannu and Ors.: 2000(4)KCCR2609 MANU/KA 
/0742/2000 - The mere fact that the other 
members of the family were allowed to use the 
self-acquired property or that its income was 


utilised out of generosity to support persons 
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whom the holder was not bound to support, or 
his failure to maintain separate accounts, cannot 
result in abandonment of such property by him 
and the blending with the Joint Family 
properties. Held on facts that the plaintiff- 
appellant had failed to prove that there was any 
coparcenary property into which the B Schedule 
suit property could have been blendedęąand 
further failed to prove that his fat o 
acquired its leasehold rights at any Ko 


to treat it as Joint Family RY 


Qen AND AN 


UNLESS SPECIFIC PANO 
ISSUE IS FRAMED D TRIED, IT IS NOT 


POSSIBLE FOR T Ares TO KNOW THE 
CASE OF BLEN 

Division SC ourt in the case of Gopal 
S ichu (ILR 1989 Kant 169) held 
tha wy business started by the kartha or 


ager of a joint family is not considered to be 


the business of a joint family, unless it is started 
or carried on with the express or implied consent 
of adult coparceners or it is proved that the joint 
family funds are utilised for the business to the 
advantage of the joint family. 

This plea was not raised in the plaint. There was 


no issue in this regard. Blending or treating the 
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new business as a joint family business is a 
question of fact depending upon the intention and 
conduct of the parties. Unless specific plea is 
raised and an issue is framed and tried, it is not 
possible for the parties to know the case of 
blending. No doubt in a case where the issue is 
raised without a proper plea, it may be presumed 
that the parties were aware of the plea invelved 
and had adduced the evidence even e 
absence of a plea, therefore, such a @ontention 
could be allowed. Such is not here. In 
the instant case, there is nei plea nor an 
issue is raised and trie aye during the 
course of arguments, @.. Nes in the trial 


Court. The trial Co not accepted this plea. 
In the absence Py lea and the issue raised in 
this a OF by the trial Court, in our 


considere w, it is neither just and proper, nor 


t 


ass this contention in the appeal. 


2 in law, to allow the plaintiff-appellant 


ABSENCE OF A PLEA OF BLENDING - 
ALLOWING OTHERS TO ENJOY SELF 
ACQUIRED PROPERTY - NOT SUFFICIENT TO 
HOLD IT IS BLENDED 
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Mallappajaiah vs Muddanna (ILR 1990 Kant 
336) In the absence of a plea of blending, the 
mere fact that Defendant-2 allowed in other 
members of the joint family to enjoy the benefits 
of Item No. 5 which was gifted to Defendant-2 by 
itself is not sufficient to hold that it was blended 
by Defendant-2 with other joint family properties. 


Lakkireddi Chinna Venkata 

Lakkireddi Lakshmama 1963 

SCR (2) 172 "Law relating to b g of separate 
property with joint family y is well settled. 
Property separate or self-acqùired of a member of 
a joint Hindu famil > be impressed with the 
character of a joj ndu family property if it is 
voluntarily, fafown by the owner into the common 
stock wi e intention of abandoning his 


a nment a clear intention to waive separate 


ya therein; but to establish such 


rights must be established. From the mere fact 
that other members of the family were allowed to 
use the property jointly with himself, or that the 
income of the separate property was utilised out 
of generosity to support persons whom the holder 
was not bound to support, or from the failure to 


maintain separate accounts, abandonment 
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cannot be inferred, for an act of generosity or 


kindness will not ordinarily be regarded as an 


admission of a legal obligation." 


LAW OF BLENDING OF INCOME IN COMMON 
HOTCHPOTCH 


The law of blending of income in common 


hotchpotch or throwing of self-acquired property 
in the joint stock is well settled. The de of 
the Apex Court in the case of G. yy Raju 


(dead) by his legal repres v. G. 
Chamaraju and others, repo n AIR 1968 
SC 1276, needs to be se relevant portion 
is contained in para 6 Q. decision, which 
is reproduced bel "(6) ... It is a well- 
established O f Hindu Law that property 
which wa xo: ly self-acquired may become 
joint prop if it has been voluntarily thrown by 
the arðener into joint stock with the intention 
o doning all separate claims upon it. The 
doctrine has been repeatedly recognised by the 
Judicial Committee (See Hurpurshad v. Sheo 
Dayal, (1876) 3 Ind App 259 (PC) and Lal Bahadur 
v. Kanhaia Lal, (1907) 34 Ind App 65 (PC). But the 
question whether the coparcener has done so or 
not is entirely a question of fact to be decided in 


the light of all the circumstances of the case. It 
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must be established that there was a clear 
intention on the part of the coparcener to waive 
his separate rights and such an intention will not 
be inferred merely from acts which may have been 
done from kindness or affection (See the decision 
in Lala Muddun Gopal v. Khikhindu Doer, (1891) 
18 Ind App 9 (PC). For instance in Naina Pillai v. 
Daivanai Ammal, AIR 1936 Mad 177 wherein a 


series of documents self-acquired prop s 


described and dealt with as ancestral jint family 
property, it was held by the M Y, Court 
that the mere dealing with s NO sitions as 

CO von but an 


joint family property "ND 
intention of the cop er?’ must be shown to 


arcen 
waive his claims wi OF rcooviedge of his right 
to it as his separ operty. The important point 

s that the separate property of a 
Hindu ,copafeener ceases to be his separate 
pro ery Wn acquires the characteristics of his 
j ily or ancestral property, not by mere act 
of physical mixing with his joint family or 
ancestral property, but by his own volition and 
intention by his waiving or surrendering his 
special right in it as separate property. A man's 
intention can be discovered only from his words 
or from his acts and conduct. When his intention 


with regard to his separate property is not 


A gift to legal fraternity - Sridhara Babu N Advocate 





1865 


expressed in words, we must seek for it in his acts 
and conduct. But it is the intention that we must 
seek in every case, the acts and conduct being no 


more than evidence of the intention. ... 


BLENDING OF SELF ACQUIRED PROPERTY 
INTO JOINT FAMILY PROPERTY 


Mallesappa Bandeppa Desai and an 
Desai Mallappa alias Mallesappa and, another 
(AIR 1961 Supreme Court spin a 


member of a joint Hindu fami NO. his self- 
acquired property with V y of the joint 
h 


family, either by bri is self acquired 
property into a joint Or cnn or by bringing 
joint family ved into his separate account, 
the effect i al 


l the property so blended 
becomęs joint family property. 

doc E Maevitably postulates that the owner of 
Brae property is a coparcener who has an 
interest in the coparcenary property and desires 
to blend his separate property with the 
coparcenary property. There can be no doubt that 
the conduct on which a plea of blending is based 
must clearly and unequivocally show the 


intention of the owner of the separate property to 


convert his property into an item of joint family 
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property. A mere intention to benefit the members 
of the family by allowing them the use of the 
income coming from the said property may not be 
necessarily be enough to justify an inference of 
blending; but the basis of the doctrine is the 
existence of coparcenary and _  coparcenary 
property as well as the existence of the separate 


property of a coparcener. 


CAN IMPRESS SELF ACQUIRED OPERTY 
WITH CHARACTER OF J FAMILY 


PROPERTY Q 
Krishnamurthy vs ors Da Ors. ILR 2005 


KAR 1202, 2005 ( 420 Parties by their 


conduct and tre of property in their hands, 
can impre cquired property with character 
of joint O property with character of joint 
fami roperty. An 
e imation of the legal position on this aspect 
leads to the conclusion that property jointly 
acquired by the members of a joint family with the 
assistance of the joint funds will become the joint 
family property. If the properties are acquired by 
joint labour or on account of joint business by 
some of the members of a joint family, such 


property has to be regarded as a coparcenery or 
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joint family property unless it is established that 
there was a clear intention indicated by the 
acquires to treat that property as the co- 
ownership of only the acquires and not that of the 
family. Thus when members of a joint family by 
their joint labour or out of their business acquire 
property, that property, in the absence of a clear 
indication of a contrary intention, would be 
owned by them as a joint family proper ir 


male issue would necessarily > by 


birth in the said properties. Q 
Under Hindu Success OAF emarriage is 
entioned, she is 


not one of the TOTA 
entitled to inherit. A propeřty vested in her by 


inheritance before iage is not divested on 


remarriage. Kas i case: AIR 1976 SC 2595. 


man SEPARATE PROPERTY INTO 


re 


Supreme Court in LAKKIREDDI CHINNA 
VENKATA REDDI AND ORS. v. LAKKIREDDI 
LAKSHMANA, 1963 AIR 1601, 1964 SCR (2) 


172. The relevant portion is as follows: "Law 
relating to blending of separate property with 
joint family property is well settled. Property 


separate or self-acquired of a member of a joint 
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Hindu family may be impressed with the 
character of a joint Hindu family property if it is 
voluntarily thrown by the owner into the common 
stock with the intention of abandoning his 
separate claim therein; but to establish such 
abandonment a clear intention to waive separate 
rights must be established. From the mere fact 
that other members of the family were allowed to 
use the property jointly with himself, or e 
income of the separate property was 

of generosity to support persons 

was not bound to support, or 

maintain separate ac abandonment 
cannot be inferred, fo XY of generosity or 


kindness will not inarily be regarded as an 


admission of a ee ligation." 


Rama ,C rusty and Ors. vs. Bidyadhar 


o 


o establish that the separate or self- 


A Ors.: MANU/OR/0745/2015 - In 


acquired property of a coparcener is blended with 
a joint family property following ingredients have 
to be established. 

1. There must be a coparcenary joint family in 
existence; 

2. Property in question must be separate or self 


acquired of a Hindu coparcener; 
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3. He allows such property to be used by joint 
family; 

4. Such action of the coparcener must be out of 
his own volition; 

5. He must have an intention of waiving, 
surrendering and/or abandoning his claim of 


separate rights over such property. 


Ram Janam Singh v. State of Uttar h 


and another, ony in 

MANU/SC/0415/1994 : AIR 

enumerates the doctrine of tO 
f 


To pronounce on the oe’) law presented 
for our decision, we must fifst examine what is 


C 1722, 


as follows: 6. 


the true scope of th ine of throwing into the 
"common soe ommon hotchpot". It must 
be remembpb at a Hindu family is not a 
creature q f a ontract. As observed by this Court 
in Mallesappa Bendeppa Desai v. Desai Mallappa 
t e doctrine of throwing into common stock 
inevitably postulates that the owner of a separate 
property is a coparcener who has an interest in 
the coparcenary property and desires to blend his 
separate property with the coparcenary property. 
The existence of a coparcenary is absolutely 
necessary before a coparcener can throw into the 


common stock his self-acquired properties. The 
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separate property of a member of a joint Hindu 
family may be impressed with the character of 
joint family property if it is voluntarily thrown by 
him into the common stock with the intention of 
abandoning his separate claim therein. The 
separate property of a Hindu ceases to be a 
separate property and acquires the characteristic 
of a joint family or ancestral property not any 
physical mixing with his joint famil is 


ancestral property but by his own volition and 


intention by his waiving and ring his 


separate rights in it as epee erty. The act 


by which the coparoon O s his separate 
property to the common stock is a unilateral act. 


There is no questio er the family rejecting 
or accepting OP is individual volition he 
renounces, Aa ividual right in that property 
and treat a property of the family. No longer 
he golds his intention to treat his self acquired 
AS as that of the joint family property, the 
property assumes the character of joint family 
property. The doctrine of throwing to the common 
stock is a doctrine peculiar to the Mitakshara 
School of Hindu law. When a coparcener throws 
is separate property into the common stock, he 
makes no gift under Chapter VII of the Transfer 


of Property Act. In such a case there is no donor 
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or donee. Further no question of acceptance of 
the property thrown into the common stock 


arises." 


Nakka Srinivas and Ors. vs. Nakka Yadagiri 
and Ors.: MANU/AP/0501/2016 - Doctrine of 
blending postulates existence of joint family 
property, existence of separate proper of 
coparcenar and intention of coparcenar wW 


his separate property into common tch pot. 


Now coming to theory of b ite” from the 
evidence on record, it is that family 
serene 1965 

and necessary sale de Be re executed as per 


arrangement had taken 


understanding bet 
deeds are oy the theory of blending or 
fa 


existence 


parties. So once sale 


mily property cannot be 
accepted ss strong material is produced to 
sho Qà in spite of execution of document, 
he agreed to treat properties as joint family 
properties. Further, if the properties are treated 
as joint family properties, plaintiffs in O.S. No. 69 
of 1993 have to seek for partition but they cannot 
claim for recovery of possession on the theory of 
blending. .... it is clear that the details are very 


vague and necessary details like when the 


plaintiffs got possession and when they lost their 
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possession and when the period of limitation 
commenced, particularly, under Article 64 of the 
Limitation Act. In the plaint, many transactions 
are pleaded and for all those the only plea in the 
cause of action para is that the cause of action 
arose when defendants started denying plaintiffs 
right. But the plaintiffs are expected to plead 
cause of action with specific date in or to 
examine whether the claim is within limi or 
not. On examination of above causeXof action 
para, we are of the considere S.. the 
details required to appraise t F. of action 

(OF seen from the 


are very vague and PAO 
pleadings and eviden e entire claim of 


e, 
Raghunandan and gotan is on the basis 


of family arran 


which is an inadmissible 
document chcannot be enforced, particularly, 
when gal ds are executed, the recitals of 
whi (are not challenged. As already referred 
supfa) recitals in all the sale deeds are to the 
effect that property is conveyed for 
consideration. When the property is conveyed for 
consideration and if there are any wrong recitals 
contrary to the agreement between the parties, 
the effected party has to question the correctness 
of that recitals in the document and having 


allowed to remain those recitals as it is, it is not 
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open to make any claim contrary to the 
recitals of the sale deeds. ........ because of the 
disputes at the time of the family arrangement, 
all the properties are treated as a joint family 
properties and parties agreed to take specific 
properties in pursuance of which, registered 
documents are executed. So after execution of 
registered documents particularly sale 

there cannot be any jointness or join 

properties. If the registered eee sale 


deeds are not executed, the proper l remain 


as joint family properties, b e transfer is 
effected from that ee ess cannot be 
accepted. ccsesascaes itis a that though sale deed 


was executed in t r 1965 recording that 
possession was ae but fact remains that 
possessio s“got delivered as recorded in the 
ea we have no hesitation in 
holdi at guardian of Raghunandan and 
J Mohan allowed Yadagiri to enjoy the 
property during the minority of these two persons 
and Ragahunandan and Jagan Mohan 
themselves allowed Yadagiri to enjoy the property 
till filing of the suit. As already referred to above, 
there are no allegations attributing any malafides 


to the guardian and admittedly suit is not filed 


within three years of attaining majority by either 
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of them. the appellate Court shall not 
ordinarily or casually interfere with the findings 
of the trial Court, unless those findings are 
contrary to law or weight of evidence or 
probabilities of the case or perverse or arbitrary 
or superficial or capricious or unsustainable 
either on fact or on law which is well settled 


proposition. 


Sarabjeet Singh and Ors. vs. Rajesh, Prashad 
and Ors.: MANU/HP/0617/20 Sor led 
ample evidence to prove that p Q, hands of 
his father was coparcena OF oc had not 
rebutted revenue entri On by Plaintiff - 
Father of Plaintiff not individually kept 


separate land p ed by him on basis of sale 


and pree n‘decrees as claimed by Defendant 
- Prepare dispute was thrown by father of 
Plainti common stock - In present case, 
rine of blending' was attracted since father of 
Plaintiff had thrown his property into common 
stock and separate property has lost its 
significance and identity - It had become joint 
family property of coparceners - Father of Plaintiff 


had permitted his son to raise construction over 


property - Property would devolve upon members 


of coparcenary property by way of survivorship on 
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surviving members of coparcenary - Electricity 
and water connections in house in dispute were 
in name of Plaintiff - No evidence to prove that 
father of Plaintiff or Defendant raised any 
objection to construction raised by Plaintiff - 
Therefore Plaintiff was entitled for half share in 
property and was exclusive owner in possession 
of land in question. ........ The rule of survivogship 
applies to joint family property while th of 
succession applies to property held it absolute 
severally by the last owner. It i 2: that 
Mehtaba was common mal AO of the 
parties as per the revenu Or. was shown 
in exclusive ownership A of the suit 
land. The case of th tiff specifically was that 
the property was ased by his father from the 
funds cont t y him. This plea has remained 


unrebutt e defendants have not led any 


séparately from his sons. The suit land was joint 


2 evidence that Satya Pal was living 


Hindu coparcenary property and not self acquired 
property of Satya Pal. .......... there was no need 
for Satya Pal to sell the land to Champa Devi on 
13.2.1989. Champa Devi has not entered into the 
witness box to depose about the legal necessity. 

There is no evidence on record to prove that 


during his life time the father of the plaintiff, 
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Satya Pal raised any objection to the construction 
raised by the plaintiff. Even, defendant No. 2 has 
not raised any objection when the plaintiff raised 
construction in the year 1990. Thus, the sale 
deed entered into between Satya Pal and Champa 
Devi was without any legal necessity. It was for 
the defendants to prove that the land purchased 


by Satya Pal through preemption decreesywas 


kept separate from the joint holding. It c e 
conclusively proved from the SY. and 


conduct of Satya Pal that he S) ention to 
keep the property purchased im and by way 


of preemption decrees as “eye bas 


BLENDING AND M CHICAL SCHOOL 


Kavalappara thil and Kochunni vs. 
States o Nes and Kerala and Ors. 
MANU/S 6/1960 - Sthanam primarily 
me (ANignity and denotes the status of the 
vo in a Malabar Kovilagom or palace. It 
is surmised that sthanams were also created by 
the Rajas by giving certain properties to military 
chieftains and public officers and also by tarwads 
creating them and allocating certain properties 
for their maintenance. Most of the incidents of a 


sthanam are well-settled. Usually the senior most 


male member of the family and occasionally a 
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female member attains a sthanam. Properties are 
attached to the sthanam for the maintenance of 
its dignity. The legal position of a sthanee is 
equated to that of a Hindu widow in that he 
represents the estate for the time being and he 
can alienate the properties for necessity or for the 
benefit of the estate. Unlike a Hindu widow, the 


successor to a sthanee is always a life-estate- 


holder. In that respect his position e 


analogous to an impartible ND He 


ceases to have any present mee) 
properties. Like a Hindu tor 
e€ 


estate-holder, he has an S9 interest in the 
income of the sthanam ties or acquisitions 


e tarwad 


n impartible 


r 
therefrom. His po O: s approximated to a 
member spara oe the family and the 
members D tarwad succeed to his 
acquisitio nless accreted to the estate and he 
suc eeĝs the tarwad properties, if the tarwad 
sae extinct. If there is no male heir to a 
sthanam at any point of time a subsequent birth 
of a male heir would revive the sthanam. If the 
sthanee, on attaining the sthanam is in the 
position of a seperated member of a Hindu family, 
there may not be any scope for the application of 


the doctrine of blending of sthanam property with 


the property of the tarwad so as to make it a 
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tarwad property. "No member of a tarwad has any 
right to maintenance from out of the sthanam 
properties and the mere fact that a sthanee for 
the time being, out of generosity or otherwise, 
gives maintenance to one or other members of the 
tarwad cannot legally have the effect of converting 
the sthanam property into a tarwad property; nor 
the fact that the sthanam properties are treated 
as tarwad properties can have such a leg t. 
Ordinarily, the senior most member tarwad 
succeeds to the position of a sth Sy. he 
succeeds, he ceases to hav proprietary 
interest in the tarwad. So members of the 
tarwad have absolutely_.no pfoprietary interest in 
the sthanam properfy.(fhereafter, they continue 


to be only "bloo ions" with perhaps a right 


ome contingency. The said right is 


happenin 


nothi ore than a spes successionis; the 


of me othe property of each other on the 


tauwad may supply future sthanees. ......... If the 
word "intermingling" conveys only the idea of 
mere factual mixing up of the sthanam properties 
with the tarwad properties, it cannot, by any 
known legal notion of Marumakkathayam Law or 
on any analogy drawn from Hindu Law, convert 
the sthanam property into the tarwad property. 


Even if it is understood in the sence of blending, 
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the sthanee, who ceases to be a member of the 
tarwad and is in a position of a separated 
member, cannot legally blend his property with 
that of the tarwad, for the legal concept of 
blending implies that the person who blends his 
property with that of the family is an undivided 
member of the family. 


Sthanams and tarwads are _ peeuliar 


institutions of the Malabar area and a fe s 


about them are necessary. A tarwad is an 
the 


undivided family govern 


Marumakkathayam Law, the Oy mary law of 
e 


Malabar. The een of that law is 
that for the purposes of infferitance, descent is 


traced through the e line. The property of 
the tarwad or fa owned by all its members 
but is m ed ordinarily by the eldest male 
member, manager being called the 
kar aN Before the Madras Marumakkathayam 
Atet# 1932 was passed, a member of the tarwad 
could not insist on a partition and a partition took 
place only when all the adult members agreed. 
The members had however the right to be 
maintained by the karnavan and had certain 
other rights to which it is not necessary for us to 
refer. The Madras Marumakkathayam Act, 1932 


made some changes in the customary law. The 
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more important changes were that the junior 
members were given power to inspect the 
accounts of the karnavan and a right to ask for 


partition subject to certain limitations. 


BLENDING OF INCOME AND BLENDING OF 
PROPERTY 

Shiba Prasad Singh vs. Rani Prayag Kumari 
Debi and Ors. - PRIVY COU 
MANU/PR/0028/1932 - AIR 1932 PQ216 - Ifa 
member of a joint family blends SS. 
self-acquired property with the, O 
family property, it sea amaton of an 


intention to incorporate’ the self-acquired 


e of his 


e of the joint 


property with the joi mily property. But no 
such presumpti arise if a member of a joint 


family w i e holder of an ancestral 


impartipbld es ate mixes the income of his self- 


acquiréd property with the income of the estate. 
B g of income however is not the only mode 
of indicating the intention to incorporate. A 
member of a, joint family may possess self- 
acquired property which yields no income for the 
time being as where it is land not yet brought into 
cultivation. If he desires to incorporate such 
property with the joint family property it may be 
done by declaring expressly or impliedly his 
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intention to do so. The crucial test in all such 
cases is intention and the intention may be 
expressed by the blending of income or in some 
other way. On the same principle a member of a 
joint family, who is the holder of an ancestral 
impartible estate, may declare his intention to 
incorporate his self-acquired property with the 


impartible estate; by so doing he expresseg his 


intention to alter the course of devolutio e 
self-acquired property. This their Lordships 
think, he is entitled to do, tho Score 
estate is impartible. All that ca O, against it 

(oai property 


is that he may alienate "~O 
the moment after the declaration of his intention 


to incorporate. It is at he can alienate the 
property, but th t because the property still 
retains th cter of self-acquired property 
but beca incorporation with the impartible 
est isimpressed with all the incidents of that 
e eJone of which is that he can alienato it at 
his pleasure. The mere fact however that he may 
alienate the properly after incorporation does not 
conclude the matter for he may not alienate it at 
all. Surely then the property will pass not as his 
separate property, but by survivorship as joint 
property devolution by survivorship being 


another incident of an impartible estate. The fact 
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is that when = self-acquired property is 


incorporated with an ordinary joint family estate 


the property so incorporated is impressed with all 
the incidents which attach to an ordinary joint 
family estate and when self-acquired property is 
incorporated with an ancestral impartible estate 
the property so incorporated is impressed with all 
the incidents which attach to an ancestral 
impartible estate. The mere possibility e 
of the holder alienating the property after 
incorporation is no reason for deny him the 
power which the Hindu law giv: of changing 
the mode of descent to hi rty. Nor is there 
anything in that rule of law Which is inconsistent 
with the custom ofá rtiality. Apart therefore 


from the questio ccession by primogeniture 
presently NG Wisidered their Lordships are of 
opinion, os holder of an impartible estate is 
—— other properties belonging 


t with that estate. 


Bipinbhai Vadilal vs. Commissioner of Income 
Tax, Gujarat-I and Ors.: MANU/GJ/01'76/1980 
- The principles which emerge from the above 
authorities can be summed up as under : 

(1) The rule of blending postulates that a 


coparcener interested in the coparcenary 
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property by his deliberate volition and intentional 
conduct treats his separate property as part of the 
coparcenary property. 

(2) The basis of the doctrine is the existence of the 
coparcenary and coparcenary property as well as 
the existence of the separate property of a 
coparcener. 


(3)(a) A coparceners intention can be discoyered 


only from his words or from his acts and t. 


It is only when such an intention is RO ae 


in words, we must seek for it 4 acts and 
conduct. The expression of x. may be 
made in a statement i (OF aon by an 
affidavit or by executi Qe or by the 


course of conduct. er, an act of generosity 


or kindness will rdinarily be regarded as a 


legal oblig x 
(b) no O ies whatsoever are required for 


im esi the self-acquired property with the 
ho: of joint family property. 


(4) The answer to the question, whether the 
remuneration received by the karta of an HUF or 
as his shares of profits in the partnership 
business, will depend on whether the 
remuneration or profit was earned with the joint 


family assets. 
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CLEAR INTENTION TO ABANDON THE 
SEPARATE RIGHTS IN THE PROPERTY MUST 
BE PROVED 

S. Subramanian Vs. S. Ramasamy and others 
reported in MANU/SC/0650/2019 : (2019) 6 
SCC 46, wherein it is held as follows: 9. Even the 
reasons given by the High Court that as the loans 
were taken on the suit properties for borewell, 
crop loan, electric motor pump set loa 

loan by all the three joint family memb 

Sengoda Gounder, Ramasamy a 


and, therefore, there was a b g of the suit 


properties into join a, ©) ies also, cannot 


be accepted. As all the three were residing 
together and some might have been taken 


by the family m Ss residing together, by that 


itself, it canf&ét Be said that there was a blending 
of the sui perties into joint family properties. 
The anh the aspect of blending is well settled 
t operty separate or self acquired of a 
member of a joint Hindu family may be impressed 
with the character of joint family property if it is 
voluntarily thrown by the owner into the common 
stock with the intention of abandoning his 
separate claim therein; but to establish such 
abandonment a clear intention to waive separate 


rights must be established. Clear intention to 


A gift to legal fraternity - Sridhara Babu N Advocate 





1885 


abandon the separate rights in the property must 
be proved. Even abandonment cannot be inferred 
from mere allowing other family members also to 
use the property or utilisation of income of the 
separate property out of generosity to support the 


family members. 


In Rajani Kanta Pal v. Jaga Mohan Ral [ 
MANU/PR/0005/1923], the Privy Cou d 
that "Where a member of a joint Hirtdu family 
blends his self-acquired property wt \) of 
the joint family, either by NO, his self- 
acquired property into a joi ily account, or 
by bringing joint family propérty into his separate 


account, the effect at all the property so 
blended becomes Ayo nt family property." 


Supreme Con reported in Goli Eswariah v. Gift 


T 


preme Court had laid down the criteria for 


= Gôr issioner, MANU/SC/0258/1970 :. 


determining as to when a coparcener throws the 
self-acquired property into common hotchpot. 
The Supreme Court has held as follows: "The 
separate property of a Hindu coparcener ceases 
to be so and acquires the characteristic of a joint 
family or ancestral property not by any physical 


mixing with his joint family or ancestral property 
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but by his own volition and intention by his 
waiving and surrendering his separate rights in it 
as separate property. The act is a unilateral act. 
No longer he declares his intention the property 
assumes the character of joint family property. 
The doctrine is peculiar to Mitakshara School of 
Hindu law. When a coparcener throws his 
separate property into the common sto he 
makes no gift under T.P. Act. There is or 


or donee and no question of NE of 


property thrown into the ome 
HINDU FEMALE angoj O areno HER 


SEPARATE PROPERT 


arises." 


sioner of Income-Tax, 
New Delhi MA /0378/1977 : (1977) 4 
SCC 184, it eld (i) that a Hindu coparcenary 
is amuch ower body than the joint family and 


it i fd only those persons who acquire by 


b n interest in the joint or coparcenary 
property; (ii) that a Hindu female, is not a 
coparcener; (iii) that even the right to reunite is 
limited under the Hindu law to males; (iv) that a 
female member of such family cannot blend her 
separate property, even if she is an absolute 
owner thereof, with the joint family property; (v) 


that if a Hindu female, who is a member of an 
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undivided family, impresses her absolute, 
exclusive property with the character of joint 
family property, she creates new claimants to her 
property, to the exclusion of herself, because not 
being a coparcener, she has no right to demand a 
share in the joint family property by asking for a 
partition; she has no right of survivorship and is 
entitled only to be maintained out of theqoint 
family property; her right to demand a n 
the joint family property is conti&gent, on 
partition taking place between and and 
his sons; (vi) that thus the ex on 'blending' 


is inapposite in the case du female who 


puts her separate lee. be it her absolute 


property or limite e, in the joint family 


stock; (vii) that ly way a Hindu female can 
divest her. XY er property in favour of an 
undivided y of which she is a member, is by 
way, o t; and, (viii) that whether the separate 
preferty is female's absolute property or whether 


she has a limited estate in that property would 


make no difference to that position. 


High Court of Orissa in Santanu Kumar Das Vs. 
Bairagi Charan Das MANU/OR/0083/1995 : 
AIR 1995 Ori 300 and with which I respectfully 


agree. In that case, the property was purchased 


A gift to legal fraternity - Sridhara Babu N Advocate 





1888 


in the name of a female, when the family members 
were living jointly and the husband of the said 
female was the manager and karta of the family. 
It was the case of the son of the said female that 
the property was purchased from joint family 
fund and it was so purchased in the name of the 
female to maintain goodwill with her. It was held 
that the Courts below were und a 
misconception of law that when a pro is 
purchased in the name of a female memper of the 


joint family and there is meen) eus, the 


said property should be pre to be joint 
family property. Such a p tion was held to 


be available only in the fa male member of 


the family, but not le member. It was held 
that a female afi to be a member of the 


joint ON rene purchased in her name 


is not joi ily property. 

Supreme Court in Jagannathan Pillai Vs. 
Kunjithapadam Pillai & Ors. 
MANU/SC/0415/1987 : 1987 (2) SCC 572 has 
held that by enacting Section 14 of the Act, 1956, 
the legislature has done away with the concept of 
limited ownership in respect of property owned by 
Hindu female all together. To obviate hair- 


splitting, the legislature has made it abundantly 
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clear that whatever be the property possessed by 
a Hindu female, it will be of absolute ownership 
and not of limited ownership notwithstanding the 
position obtaining under the traditional Hindu 


law. 


Mallesappa Bandeppa Desai and Ors. vs. Desai 
Mallappa and Ors.: MANU/SC/0377/1961 - 
The rule of blending postulates that a co er 
who is interested in the coparcenary pr@perty and 
who owns separate property of hi may by 
deliberate and intentional t treat his 
separate property as part of the 


coparcenary property. > appears that property 


which is separ acquired has been 


deliberately and tarily thrown by the owner 


abandoni 3 is claim on the said property and 


into the g ck with the clear intention of 


with the object of assimilating it to the joint family 
pfreferty, then the said property becomes a part 
of the joint family estate; in other words, the 
separate property of a coparcener loses its 
separate character by reason of the owner's 
conduct and get thrown into the common stock of 
which it becomes a part. This doctrine therefore 
inevitably postulates that the owner of the 


separate property is a coparcener who has an 
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interest in the coparcenary property and desires 
to blend his separate property with the 
coparcenary property. There can be no doubt that 
the conduct on which a plea of blending is based 
must clearly and unequivocally show the 
intention of the owner of the separate property to 
convert his property into an item of joint family 
property. A mere intention to benefit the members 
of the family by allowing them the us e 
income coming from the said propert% may not 
necessarily be enough to justif rence of 
blending; but the basis of t trine is the 


existence of coparcen d coparcenary 


property as well as th Oo istence of the separate 


property of a copa How this doctrine can 


S a Hindu female who has 


a limited r it is difficult to understand. Such 
a Hi > ee is not a coparcener and as such 
h interest in coparcenary property. She 
holds the property as a limited owner, and on her 
death the property has to devolve on the next 
reversioner. Under Hindu law it is open to a 
limited owner like a Hindu female succeeding to 
her mother's estate as in Madras, or a Hindu 
widow succeeding to her husband's estate, to 


efface herself and accelerate the reversion by 
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surrender; but, as is well known, surrender has 
to be effected according to the rules recognised in 
that behalf. A Hindu female owning a limited 
estate cannot circumvent the rules of surrender 
and allow the members of her husband's family 
to treat her limited estate as part of the joint 
property belonging to the said family. On first 


principles such a result would be inconsigtent 


with the basis notion of blending and t ic 


character of a limited owners' title to yore 


held by her. O 


BLENDING AND CENO 
Ram Murti Devi vs. _ Reoti Saran and Ors : 


MANU/UP/0412/1 My 

1. Separation å ess does not constitute 
severance NN atus of the joint family. 

2.A vul? occupation of the members of a 
familya yielding No. income could not be 
nùefeys out of which acquisitions could be mile, 
even though it might be of considerable value. 

3. In civil cases no admission is relevant, if it is 
made in the circumstances from which the court 


can infer that the parties agreed together that the 


evidence of it should not be given. 
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4. In the absence of proof of division the 
presumption is that it is joint. Person alleging 
severance of joint Hindu family has to prove it. 

5. A Hindu family is normally presumed to be 
joint. In the absence of proof of division such is 
the legal presumption. 

6. The presumption is strong in the case of father 
and sons. The strength of the presumption 
necessarily varies depending on the con n 


of the family and other factors. Simply because 


father and son live and work NS t places 


and own only a joint family TF 
cannot be said that they d 


common, it 
m ajoint Hindu 


family. 


7. It is for the 1p eging severance of the 


joint Hindu fami rove it. 


8. A defini Kop trove is indication by one 
member Opinion to separate himself and to 
enj is®¥share in severalty may amount to 
séparation. Intention must be unequivocal and 
clearly expressed to have that effect. 

9. No. presumption can be raised because the 
family is joint, it possesses joint property or any 
property. 

10. There is no presumption that a family, 


because it is joint, possesses joint property or any 


property. 
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11. Where in a suit for partition, a party claims 
that any particular item of the property is joint 
family property the burden of proving that it is so 
rests on the party asserting it. 

12. There is no presumption "that a family has 
any joint property" and "it cannot be presumed 
that property found in the possession of any one 
member is joint family property unless it is saown 


that the family as such possessed at le e 
property" the necessity of T the 


existence of a nucleus of a ©) property 
before the property in possesSi of any one 


member can be presu e joint family 


property is well recognized. 
13. Mere existence acus is not enough to 


raise a presu that all the properties 
possessed N Ninus members are joint. In the 
case of a jo} family the mere existence of a 


aA Naot enough to raise a presumption that 


a 


properties possessed by its various 


members are joint. "The presumption arises only 
if the nucleus is substantial and is such that its 
yield could provide in whole or at any rate in 
considerable part the money necessary for 


acquiring the property in question". 
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14. Proof of the existence of a joint family does not 
lead to the presumption that the property held by 
any member of the family is joint. 

15. The burden rests upon anyone asserting that 
any item of property as joint. The burden rests 
upon anyone assertor that any item, of property 
was joint to establish that fact. But where it is, 
established that the family possessed someqoint 
property which from its nature and relati e 
may have formed the nucleus from hich the 
properly in question may have bee Sos the 
burden shifts to the party sage 


p establish mae QO e property was 
acquired without the did ‘of the joint family 


f acquisition 


property. 0 


16. Separate vF acquired property of a 
member of ayoint family may become joint family 
property i as been thrown by the owner into 
the jafni stock of the family. Intentions of 
a ning all separate claims upon it must be 
clear and unequivocal. 

17. Property which was originally the separate or 
self acquired property of a member of a joint 
family may become joint family property if it has 
been thrown by the owner into the joint stock of 
the family, But before the separate or self 


acquired property of a coparcener can be 
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regarded as a joint family property it must be 
proved that the owner had thrown the property in 
the common stock and done so voluntarily and 
with the intention of abandoning all separate 
claims Upon it, "Intention must be clear and 
unequivocal. A clear intention to waive his 
separate rights must be established and cannot 
be inferred (i) the mere fact that other members 


of the family have had the use of such y 


or, (ii) acts which may have been doe merely 
from kindness or affection". Vy 

18. The conduct on which a Qrienaine is 
based must clearly and ocally show the 


intention of the owner i the‘separate property to 


convert his propert an item of joint family 
property. A mere tion to benefit the members 
of the fami allowing them the use of the 
income, c g from the said property may not 
nec sád be enough to justify an inference of 
z 

19. Intention on the part of the coparcener to 
waive his separate right will not be inferred from 
acts which may have been done from kindness or 
affection. It is not the mere act of physical mixing 
with the joint family property but the volition and 
intention to waive special right in it as separate 


property which counts. 
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BLENDING DOES NOT AMOUNT TO TRANSFER 
OR GIFT 

Controller of Estate Duty, Madras vs. N. 
Shankaran and Ors.: MANU/SC/0549/1992 - 
Madras High Court earlier in Rajamani Ammal v. 
Controller of Estate Duty MANU/TN/0436/ 1972 
: [1972]84ITR790(Mad) . In deciding the issue, the 
High Court had the benefit of two earlier a 
of this Court in Goli Eswariah C.G.T. 
MANU/SC/0258/1970 : [19 675(SC) 


and C.G.T. v i Chettiar 
MANU /SC/0249/1971 O 1]82ITR599(SC) 
where this Court ne Oh the context of the 


Gift Tax Act, that < of blending and the act 


of a coparcener ing, on partition of a HUF, 


less than iNest he was entitled to receive 
would aor@dpritute gifts. 

ajamani specifically dealt with the 
l e of the two Explanations to Section 2(15) 
and that its decision rested on three grounds: 
(i) a 'disposition', as held in Goli Eswariah 
MANU/SC/0258/1970 : [1970]76ITR675(SC) ., 
has to be a "bilateral' or ‘multilateral’ act or 
transaction, not a unilateral act; 
(ii) the act of blending does not create any right 


enforceable against the blender or his property 
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but only brings to the surface rights already 
latent and inherent in the others; and 

(iii) the act of blending does not result in the 
extinguishment of any right of the blender with a 
correlative conferral of benefit on others. 

Madras High Court in Ranganayaki 
Ammal, the Andhra Pradesh decision in 
Cherukuru Eswaramma v. .D. 
MANU/AP/0163/1967 : and the Pun d 
Haryana High Court judgment in Ke v. Jai 


Gopal Mehra MANU/PH/0219 Ko) 
the question in the oiimga This Court 


distinguished ~~) Eswariah 
MANU/SC/0258/1970.: and Getti Chettiar 


nswered 


MANU/SC/0249/ ¢Dhornsaressosc on 
the ground that efinition of 'disposition' in 


ection 2(15) of the Estate Duty 


wider than the scope of that 


ex esi 
re Allahabad High Court, in C.E.D. v. 


Laxmi Bai MANU/UP/0305/ 1980 
[1980]126ITR73(All) , a decision rendered after 
Kantilal Trikamlal, thought that the act of 
blending would not be a ‘disposition’ within the 
meaning of the Estate Duty Act. 

In C.E.D. v. Babubhai T. Panchal 
MANU/GJ/0069/1980 : [1982]133ITR455(Guj) , 
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the Gujarat High Court had occasion to consider 
the question whether a transaction of release by 
a member of a Hindu Undivided family, within a 
period of two years of his death, of his interest in 
the family properties would amount to a 
'disposition' within the meaning of Explanation 2 
to Section 2(15) of the Estate Duty Act. The 
question was answered in the negative. 

In C.E.D. v. Satyanarayan al 
Chaurasia 1983 (140) I.T.R. 158, the, Bombay 
High Court, within touching the i n detail, 


merely held, applying Goli E h v. C.G.T. 
MANU/SC/0258/1970 : ITR675(SC) , ., 


that the act of vy oes not involve a 


transfer. 

Suffice it C that we endorse this 
reasoning ink that the High Court was 
right in ing, in the present cases, that the 
act of 5 nding did not result in the 'gift' of 
i oyable properties within the meaning of the 
statute and that Rajamani required no 
reconsideration because of Ranganayaki Ammal 
Trikamlal. 

This disposes of the question sought to be 
referred in these cases. We should however like to 
advert to another aspect which may arise for 


consideration at some future date. It may, 
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perhaps, be possible to contend that, though as 
declaration of blending does not amount to a ‘gift’, 
where the act of blending is followed up by a 
subsequent partition, the two transactions taken 
together do result in the extinguishment, at the 
expense of the deceased, of his rights in the 
properties which go to the share of other 
coparceners at the subsequent partition andethat, 
if the two can be treated as parts of t 
transaction, Explanation 2 to Section (15) may 
be attracted. But this, apart fro ee totally 


new question of law not pe y stage and 
e 


not debated before us, wo require not only 
a closer look from the legal angle but also 


t 
investigation into fa Orica as to whether 
the act of blendi d the subsequent partition 


can be tre acy aw and on facts, as parts of a 
Single AON on, We, therefore, express no 


ee this issue. 
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CHAPTER-20 
PARTITION SUIT AND MESNE PROFITS 


JOINDER OF NECESSARY PARTY IN 

PARTITION SUIT 

THE HON'BLE MR. JUSTICE N. KUMAR AND 

THE HON'BLE MR. JUSTICE H. S. KEMPANNA of 

Karnataka High Court in the case of «Smt 

Sulochana Manvi vs Chitriki Shiva a 

Decided on 8 August, 2012 

The law on the point is well settl Veson 

who have an interest in th OQ family are 
TOF on However, 


necessary parties fora ND 
if the joint family consists of’sons and their sons 


and their wives, el member of a family 


who represents 


family, if they are made 


Therefore en first defendant and second 


parties, “oe satisfy the requirement of law. 
defi n® are made parties to the suit even 
t his children are not made parties, the suit 
of the plaintiff cannot be dismissed on the ground 
of non joinder of necessary parties. However, the 
trial Court has dismissed the suit for non joinder 
of necessary parties in as much as that the 
daughter of Totappa has not been made party. 


That is not the plea raised, no issue is framed on 


that account. It is equally well settled an objection 
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regarding non joinder of necessary parties have to 
be taken at the earliest point of time but before 
settlement of issues. If that is not done, the suit 
is maintainable. However, under Order 1 Rule 10 
(2) CPC the Court has the ample power to direct 
the parties to implead as parties who ought to 


have been impleaded and then grant the relief. 


DECLARATORY SUIT CAN GRANT PA N 
WHEN ALL THE MEMBERS OF NY ARE 
PARTIES TO THE SUIT O 


THE HON'BLE MR. JUST *"S.PACHHAPURE 
of Karnataka High Court in the case of B N 
Shivaram vs B gowda Decided on 12 
June, 2012 

Counsel fo eXappellant would contend that if 
the suit p op y is either absolute property of the 
deceased plaintiff or the joint family property, in 
assit] for declaration, the Court can grant the 
relief of partition and on this aspect of the matter, 
he has placed reliance of the decision of this 
Court reported in AIR 1989 Kar. 45 [Smt. 
Neelawwa Vs. Smt. Shivawwa]; wherein this 
Court while discussing the aspect relating to 
granting a relief of partition in a suit for 


declaration, has made an observation in para 10 
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and it reads: "Once it is declared that the plaintiff 
is entitled to a half share in the suit land, the 
necessary consequence of it is to divide the suit 
land and give her half share. As all the persons 
entitled to a share in the suit land are parties to 
the suit, in a suit of this nature the relief for 
partition must be deemed to have been prayed for 
in the suit. It is also relevant to notice that, the 
relief of partition and separate possessi S 
from the same cause of action O the 
basis for the present suit." 
Though in a suit for declar Q decree for 
partition could be granted 4 TO to a rider 
that all the members ofthe joint family must be 


parties to the suit. .# uch circumstances, the 
relief granted OF rial Court will have to be 
C 


is a joint family property has to be 


suit prep 
€ AN 
AVERRMENT OF DEPRIVATION OF 


ENJOYMENT IS NECESSARY TO HAVE MESNE 
PROFITS 


molded ~ aration to the effect that the 


Mallappajaiah vs Muddanna (ILR 1990 Kant 
336) The plaintiff is not entitled to claim profit in 


respect of his share in the suit properties prior to 
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the date of the suit. Because, he has not averred 
in the plaint that he was deprived of possession 
and enjoyment of the joint family properties. On 
the contrary, his case in the plaint is that he has 
been in possession and enjoyment -of the joint 
family properties. That being so, he is entitled to 
have the profits accounted to him regarding the 
income from his share from the date of theqsuit. 
Whosoever is found to be in possess d 
enjoyment of the property will be liable tọ account 
for it. That being so, the Cour Sn to 
have directed an enquiry into NO in as 
Or. will be the 


to the profits from the NO 
date of delivery of pos 


oy , 


SUIT FOR PAR OF THE JOINT FAMILY 


PROPERT D BY MINOR CAN BE 
CONTIN Y HIS MOTHER AFTER HIS 


DE N 


Lakkireddi Chinna Venkata Reddi vs 
Lakkireddi Lakshmama 1963 AIR 1601, 1964 
SCR (2) 172 Suit for partition of the joint family 
property could, after the death of the minor, be 
continued by his mother. Action by the minor for 
a decree for partition and separate possession of 


his share in the family property was not founded 
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on a cause of action personal to him. The right 
claimed was in property and devolved on his 
death even during minority upon his legal 
representative. The effect of the decision of the 
Court granting a decree for partition in a suit 
instituted by a minor was not to create a new 
right which the minor did not possess but merely 


to recognise the right which accrued to him when 


the action was commenced. It is the insti of 
the suit, subject to the decision of the €ourt and 
not the decree of the Court that br SY 
severance. A suit filed on ne 


for partition of a joint fami erty does not, on 
the death of the minor 2... the pendency of the 


bout the 


indu minor 


suit abate and m continued by his legal 
representative a ree obtained therein if the 
Court hol e /institution of the suit was 
for the ree of the minor. 

P IFF OR DEFENDANT IN A SUIT FOR 
PARTITION, IS ENTITLED TO CLAIM A 
SEPARATE ALLOTMENT AT ANY STAGE 


BEFORE THE FINAL DECREE 


Division bench decision of Calcutta high court in 
Insane Nil Govinda Misra v. Smt. Rukmini 


Deby reported in AIR (31) 1944 Calcutta 421 it 
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is held that, it is an established principle that a 
co-sharer, be he or she a plaintiff or defendant in 
a suit for partition, is entitled to claim a separate 
allotment at any stage before the final decree. It 
is further held that there is no reasons to drive 
the parties to a separate suit for partitioning the 
properties of the second class by metes and 
bounds when that can be done in the suit without 
greater expense or trouble. It is on the le 
of shortening the litigation by the aveidence of 
multiplicity of suits, it is directe tition by 
metes and bounds amongst th dants of the 
rest of properties menton Ad piin in which 


the plaintiff has no “Oy 


A PETITION PPLICATION TO DRAW 
FINAL DE NOT A PLAINT AND NEED 
NOT CO THE MATERIAL FACTS 


rhe iON BLE JUSTICE C ULLAL & THE 
HON’BLE JUSTICE H.N. Naghmohan Das, of 
Karnataka High Court in the case of Smt. 
Rukmani vs V. Uday Kumar Reported in ILR 
2008 KAR 13, 2008 (3) KarLJ 129 

Order 6 Rule 1 to 18 of CPC specifies about 
pleadings, material facts and particulars to be 


stated, forms of pleadings, signing of pleadings, 
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verification of pleadings, striking of pleadings, 
amendment of pleadings etc. Rule 1 of Order 6 
defines pleadings to mean plaint or written 
statement. Whereas Rule 3 specifies forms of 
pleadings as stated in Appendix A. Further more 
as we see Appendix A specifies as many as 49 
forms of plaints for various kinds of reliefs and 15 
forms of written statement for different types of 
defence. Order 7 specifies particular e 


contained in a plaint and on the other d Order 


8 of CPC specifics the particula stated in 
a written statement. As we vey e nowhere in 


the CPC the form for mad) € proceedings is 
to 


specified. A petition raw final decree 
proceedings is not Q: or written statement 
as defined unde 1 of Older 6 CPC. In our 
considered, Wa en it is not a plaint it is not 
necessa it shall contain the particulars as 
spe Hil nder Order 7 Rule 1 of CPC. 

AssWelsee Order 20 Rule 18 specifies that where 
the Court passes a decree for partition of property 
or for the separate possession of shares of the 
parties then the Court may pass a preliminary 
decree declaring the rights of the parties 
interested in the property and hence the Court 
can further direct partition or separation to be 


made by metes and bounds in terms of such 
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declaration as per the provisions of Section 54 or 
under Order 26 Rule 13 of CPC. Let apart the final 
decree proceedings being continuation of the suit 
for partition, the partition suit in law is deemed 
to be pending until a final decree is passed by the 
Court. A party to the preliminary decree is 
therefore entitled to file petition/application 


under Order 20 Rule 18 CPC to draw theefinal 


decree in what is commonly known al 


Decree Proceedings. A _ petition/ AS to 


draw final decree is not a plaiņt eed not 
contain the material facts cified under 
Order 7 Rule 1 of CPC. F rder 20 Rule 18 
CPC do not specify as t oO .. the particulars 
to be mentioned in ion/application to draw 


the final decree. (Ds 


ar TITION SUIT WHEN PROPERTY 
oS IBLE 


The Supreme Court in R. Ramamurthi Aiyar v. 
Rajeswararao, AIR 1973 SC 643, while 
interpreting the scope of Sections 2 and 3 of the 
Partition Act specified the various stages in the 
proceedings under Sections 2 and 3 of the 


Partition Act as under: 
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(i) In a suit for partition if, it appears to the court 
that for the reasons stated in Section 2 a division 
of the property cannot reasonably and 
conveniently be made and that a sale of property 
would be more beneficial it can direct sale. This 
can be done, however, only on the request of the 
shareholders interested individually, or 
collectively to the extent of one moie or 
upwards. 

(ii) When a request is made under Secti@n 2 to the 
court to direct a sale any other Sie: can 
apply under Section 3 for 1 W buy at a 
valuation the share of magy ars asking for 
a sale. 

(iii) The court has t r valuation of the share 
of the party aski sale. 

(iv) After D ation has been made the court 


has to off sell the share of the party asking 


b 


(v) If two or more shareholders severally apply for 


der Section 3. 


for AA the shareholder applying for leave to 


leave to buy the court is bound to order a sale of 
the share or shares to the shareholder who offers 
to pay the highest price above the valuation made 
by the court. 

(vi) If no shareholder is willing to buy such share 


or shares at the price so ascertained the 
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application under Section 3 shall be dismissed, 


the applicant being liable to pay all the costs. 


A SUIT FOR PARTITION COULD BE FILED AS 
LONG AS THE PROPERTY IS JOINT. 


THE HON'BLE MR.JUSTICE N.KUMAR & THE 
HON'BLE MR.JUSTICE H.S.KEMPANN of 
Karnataka High Court in the case of ranta 
vs Mariyamma Decided on 10-08-2012. The 
partition deed is not a docume Year 
attestation. By attesting the s Ne as an 


witness, the right, if any, cyst witness 


in the property is not lost. 
A suit for parti routs be filed as long as 


the property i it. Limitation Act do not 


for partiti 


prescribe pesiod of limitation for filing a suit 
een to file a suit for partition would 


not m the date of a partition in the family, 


i said partition they exclude a sharer. 


WHETHER PROPERTY AVAILABLE FOR 
PARTITION OR NOT CANNOT BE GONE UNDER 
ORDER 7 RULE 11 


Hon'ble Supreme Court in the case of KAMALA & 
OTHERS vs. K.T.ISHWARA SA & 
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OTHERS reported in 2008 AIR SCW 5364, 
Order VII, Rule 11(d) of the Code has limited 
application. It must be shown that the suit is 
barred under any law. Such a conclusion must be 
drawn from the averments made in the plaint. 
Different clauses in Order VII, Rule 11, in our 
opinion, should not be mixed up. Whereas in a 
given case, an application for rejection the 
plaint may be filed on more than one d 
specified in various sub-clauses Ko, a clear 


finding to that effect must be arpi at. What 


would be relevant for invoking (d) of Order 
VII, Rule 11 of the Code NO rments made in 
the plaint. For that z here cannot be any 


addition or subtra Absence of jurisdiction 


on the part of a can be invoked at different 
stages an des different provisions of the Code. 
Order >N 11 ofthe Code is one, Order XIV, 
Rul N nother. naeneens We may proceed on the 
a tion that the shares of the parties were 
defined. There was a partition amongst the 
parties in the sense that they could transfer their 
undivided share. What would, however, be the 
effect of a partition suit which had not been taken 
to its logical conclusion by getting the properties 
partitioned by metes and bounds is a question 


which, in our opinion, cannot be gone into in a 
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proceeding under Order VII, Rule 11(d) of the 
Code. Whether any property is available for 
partition is itself a question of fact. .............. The 
third- party interest have been created and third 
parties are not made parties before the Court. 
Hence, the suit is bad in law for misjoinder and 
non-joinder of necessary parties. Moreover, third 
parties interest has been created and separate 
khatas have been issued. ........... What e 
its effect is again a question which can‘got fall for 
determination under Order VII, S, of the 
Code. These facts require 

identity of the properties 


which were subseq acquired and the effect 


matter of the earlier a vis- -vis the properties 


thereof is beyon gw purview of Order VII, Rule 
11(d) of thé\Code. ...... Whether the properties 
S plaint are available for partition 

súri Ny a question of fact. .............. We may 
io record that the plaintiffs are said to be 
guilty of suppression of facts, as would appear 
from para 2 of the application filed under Order 
VU, Rule 11(d) of the Code, but then what would 
be the effect of such suppression has to be 
determined. [See S.P. Chengalvaraya Naidu 


(dead) by L.Rs. v. Jagannath (dead) by L.Rs. and 
others, AIR 1994 SC 853] What would be the 
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effect of non-availability of the property vis-°-vis 
the contentions of the respondents in regard to 
Item No. 8 is a question which requires further 
probe. 

Court in M/s Kalloomal Tapeswari Prasad 
(HUF), Kanpur v. Commissioner of Income Tax, 
Kanpur [(1982) 1 SCC 447] to contend that even 
partial partition is permissible. No exception 
thereto can be taken but the effect ther `~- 
vis another suit, it is trite, cannot P mined 


under Order VII, Rule 11 of the © 


JOINT PROPERTY UND O -caeeueas 
BY ONE CO-SHARER - aes TO CONTRACT 
TO EXECUTE SA ED - ONLY AFTER 
THAT PURCHAGD AN SEEK PARTITION. 


In the cay A. Abdul Rashid Khan (Dead) & 
Ors WP KA. Shahul Hamid & Ors. (2000) 10 


se Res, Supreme Court held that even where 
any property is held jointly and once any party to 


the contract has agreed to sell such joint property 
by agreement, then, even if the other co-sharer 
has not joined, at least to the extent of his share, 
the party to the contract is bound to execute the 
sale deed. So far the Right of Pre- 


emption that has not been raised in any of the 
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courts below by any party and cannot be 
permitted to be raised in this appeal for the first 
PAE orange racenents The vendee on the date of filing 
this suit has yet not become the owner of this 
property, as he merely seeks right in the said 
property though the decree of specific 
performance. When the sale deed itself has yet to 
be executed, whose right in the property h %4 
not matured, how can he claim ae 

possession over it? Even after decree s passed, 
his right will only mature whe osit the 
balance consideration and ale deed is 
actually executed. This w could be any 


partition in the property, witħout other co-sharer 


joining, who are on part of the disputed 


agreement. No i framed between them. No 
evidence 1 D we find that the High Court 


was not ri in decreeing this alternative prayer 


rede in this suit. 


CO-SHARER SELLING HIS SHARE IN 
DWELLING HOUSE AND PARTITION OF 
DWELLING HOUSE 


THE HONBLE JUSTICE P. Sathasivam, & THE 
HONBLE JUSTICE R.M. Lodha in the case of 


Kammana Sambamurthy (D) By Lrs. vs 
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Kalipatnapu Atchutamma & Ors 2010 (7) 
Supreme Today 171 The crucial question in the 
case is whether the agreement could be enforced 
against the vendor to the extent of his half share 
in the property. The terms of the agreement show 
that the vendor represented to the vendee that he 
was absolute owner of the property that fell to his 
share in the partition effected with his brothers 
and he did not have any male child. Th or 
assured the vendee that excepting hi one has 
got any right over the propert e would 
obtain the witness signature s daughters 
and get their voluntary OY sonore in his 
favour. It is clear is evidence that the 


that vendor's wife has 


vendee had no kno 
half share in ey erty which devolved upon 


her on the t her son intestate. ..............06. 


The prese se is not a case of the performance 
of péri f the contract but the whole of the 
c t insofar as the vendor is concerned since 
he had agreed to sell the property in its entirety 
but it later turned out that vendor had only half 
share in the property and his wife held the 
remaining half. The agreement is binding on the 
vendor as it is without being fractured. As regards 
him, there is neither segregation or separation of 


contract nor creation of a new contract. .......... 
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The High Court, accordingly, allowed the appeal 
preferred by vendor's wife to the extent of half 
share in the property and the judgment and 
decree of the Subordinate Judge was confirmed 
to the extent of half share of the vendor in the 
property. Supreme court upheld High court 
decision. 


Contention raised that property ig an 


undivided dwelling house and the cou d 
not grant specific performance agai the co- 
owners of the family dwelling > relying 
upon Ghantesher Ghosh v. M KON Ghosh 
& ; Ors. (1996) 11 SC ramod Kumar 
Jaiswal and Ors. v. O sn Bano and Ors. 


(2005) 5 SCC 492 < anmughasundaram & 


Ors. v. io r (Dead) By LRs. & Anr. 
(2005) 10 : 


wo submission was canvassed 


bef off iigh Court. The High Court considered 
thi pect in the following manner : "It is too 
premature for the defendant to have invoked the 
provisions of section 4 of the Partition Act. The 
plaintiffs right has not been crystallized yet and 
he cannot at this stage be considered as a 
purchaser of the undivided interest of the first 


defendant. In order to validly invoke section 4 of 
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the Partition Act, the following five conditions 
have to be satisfied : 

1. A co-owner having undivided share in the 
family dwelling house should effect transfer of his 
undivided interest therein; 

2. The transferee of such undivided interest of co- 
owner should an outsider or stranger to the 
family; 

3. Such transferee much sue for parti d 
separate possession of the undivided share 
transferred to him by the co-owne Sorc 


4. As against such a clai e stranger 


transferee, any meme family having 
undivided share in the ie oO g house should put 


forward his claim o mption by undertaking 
to buy out the iy Q such transferee and; 

5. While a ti oO a claim for preemption by 
the existi B o-owners of the dwelling house 
bel R the undivided family, the Court 
s make a valuation of the transferred share 
belonging to the stranger transferee and made the 
claimant co-owner pay the value of the share of 
the transferee so as to enable the claimant co- 
owner to purchase by way of pre-emption and 
said transferred share of the stranger transferee 
in the dwelling house belonging to the undivided 


family so that the stranger-transferee can have no 
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more claim left for partition and separate 
possession of his share in the dwelling house and 
accordingly can he effectively deny entry in any 
part of such family dwelling house. The whole 
object seems to be to preserve the privacy of the 
family members by not allowing a stranger to 
enter in a part of the family dwelling house. Such 


is not the situation obtaining in this case having 


regard to the context. I am reinforced in e 

view by the judgment of the A ourt 

in Babulal V. Habibnoor Khan, Soc 662. 

The apex Court placing relian N its earlier 

judgment in Ghantesher aey nn Mohan 

Ghosh, 1996 (11) S O rena the five 
t 


essential requisites 


the contention oe learned counsel merits no 


NN 
Co ion of supreme court:- In our 


e High Court has rightly concluded 


he foregoing reasons, 


t the present stage, Section 4 of the 
Partition Act, 1893 is not attracted. It is only after 
the sale deed is executed in favour of the vendee 
that right under Section 4 of the Partition Act, 
1893 may be available. Similarly, insofar as 
vendee is concerned, he has right to apply for 
partition of the property and get the share 


demarcated only after sale deed is executed in his 
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favour. Section 44 of the T.P. Act is also of no help 


to the case of vendor's wife. 


WHENEVER A SHARE IN THE PROPERTY IS 
SOLD THE VENDEE HAS A RIGHT TO APPLY 
FOR THE PARTITION OF THE PROPERTY AND 
GET THE SHARE DEMARCATED 


In Kartar Singh v. Harjinder Singh s. 
(1990) 3 SCC 517, Court was on with a 


case where vendor--brother and vy 
half share in the suit Prope WO 


for the sale was “ND y the brother 
concerning the suit properties in which the sister 


ad each 


e agreement 


had half share. Th r was not executant to 
the agreement; she refused to accept the 
agreement e question for consideration before 
this Cou as whether agreement could be 
enfi N painst the vendor--brother to the extent 
ofelfis Jhalf share. This Court considered Section 
12 and held as under : “5. We are, therefore, of 
the view that this is not a case which is covered 
by Section 12 of the Act. It is clear from Section 
12 that it relates to the specific performance of a 
part of a contract. The present is not a case of the 
performance of a part of the contract but of the 


whole of the contract so far as the contracting 
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party, namely, the respondent is concerned. 
Under the agreement, he had contracted to sell 
whole of his property. The two contracts, viz. for 
the sale of his share and of his sister's share were 
separate and were severable from each other 
although they were incorporated in one 
agreement. In fact, there was no contract between 
the appellant and the respondent's sister and the 


only valid contract was with respon 


respect of his share in the property. > 


regards the difficulty pointed Oo he High 


Court, namely, that the of specific 
performance cannot b ted since the 
property will have to be,partitioned, we are of the 
view that this is no l difficulty. Whenever a 
share in the pr S is sold the vendee has a 


get the $ emarcated. We also do not see any 


right to on e partition of the property and 


diffi granting specific performance merely 
b e the properties are scattered at different 
places. There is no law that the properties to be 
sold must be situated at one place. As regards the 
apportionment of consideration, since admittedly 
the appellant and respondent's sister each have 
half share in the properties, the consideration can 
easily be reduced by 50 per cent which is what 
the first appellate court has rightly done.” 
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IN THE ABSENCE OF PLEADING AS TO 
DEPRIVED POSSESSION MESNE PROFITS 
CANNOT BE AWARDED 


ILR 1990 Kant 336, Mallappajaiah_  v. 
Muddanna The plaintiff is not entitled to claim 


profit in respect of his share in the suit properties 


prior to the date of the suit. Because, he ot 
averred in the plaint that he was sy of 


possession and enjoyment of WV mt family 
properties. On the contrary, OF i 


is that he has been in PO and enjoyment 
-of the joint family properties. That being so, he 


n the plaint 


is entitled to have ofits accounted to him 


regarding the in rom his share from the date 


of the suit : XO 


© 
K.V Aranan vs. K.V. Ranganandhan and 


f£ MANU/SC/0528/1976 - The legal position 
is well settled that in the absence of proof of 
misappropriation or fraudulent or improper 
conversion by the manager of a joint family a 
coparcener seeking Partition is not entitled to call 
upon the manager to account for his past dealing 
with the family property. The coparcener is 


entitled only to an account of the joint family 
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property as it exists on the date he demands 


partition. 


PARTITION SUIT AND NECESSARY PARTIES 


Smt. Gowramma vs Nanjappa And Ors. AIR 


2002 Kant 76 When a suit for partition is filed, 


by a member of a joint family, he expresseg his 


unequivocal intention to separate hims 


the joint family and consequently vy" is a 
severance of joint family status fr e date of 
suit. A suit for partition is inv, brought in 


respect all the joint ge Pes Every 
person (including female members) who is 


entitled to a share rtition is impleaded as 
plaintiff or defe , having regard to the fact 
that any e@ which gives a property or a 
portion, of, perty to a plaintiff, takes away the 
rig fi other members in that property or 
hod of the property, and non-impleading of 
the necessary parties will lead to its dismissal. 
(Where however partition is claimed branch-wise 
by any particular branch, it may be sufficient if 
the heads of all the branches are made parties). 
In a suit for partition, each defendant is entitled 


to seek partition and separate possession of his 


share by paying the specifically prescribed Court 
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Fee for such purpose. When a plaintiff seek 
partition, he is seeking partition not only against 
the defendants but also against his co-plaintiff, if 
any. Similarly when a defendant seeks partition, 
the relief is sought not only against the plaintiffs, 
but against the co-defendants also. In other 
words, each party to a suit for partition, whether 
a plaintiff or defendant, who seeks the relief of 
partition and separate possession by g 
separate Court Fee, is in the position @f plaintiff 
with reference to all other parti the suit. 
When a defendant seeks parti nd separate 
possession of his share, i Yon partition filed 
by a plaintiff, the defen NO neither a set- 
off, nor a 'counter- against the plaintiff in 
the traditional s ut is one of a wider scope. 
The Karnataka ‘€ourt Fees and Suits Valuation 
Act, 1958 N a counterclaim and a defendants' 


t 


nder Section 8 and 35(3) respectively and 


et foNpartition differently by providing for 


prescribes different types of Court-fee. Therefore, 
when the defendants in a suit have paid separate 
Court Fee and sought partition and separate 
possession of their shares also, the suit cannot be 
dismissed as withdrawn or settled out of Court by 


plaintiff with other defendants. 
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PROCEDURE TO BE ADOPTED BY COURTS IN 
A PARTITION SUIT WHEN A PLAINTIFF WANTS 
TO WITHDRAW THE SUIT 


Smt. Gowramma vs Nanjappa And Ors. AIR 
2002 Kant 76 The procedure to be adopted by 
Courts in a partition suit, when a plaintiff wants 
to withdraw the suit, or when plaintiff wants the 
suit to be dismissed as settled out of c 
some defendants, can be summar NS ; 


(i) When a plaintiff wants a pa it to be 


dismissed or withdrawn as se ut of Court, 


the Court should eNO otice of such 
application or memo to,all other parties (not only 


all defendants, but intiffs if any) and hear 
the parties. 

(ii) If all parfi¢s @re agreeable for the dismissal or 
withdraw e Court may grant the request. 

(iii) &Qeefendant has already sought partition 
here possession by paying Court Fee and 
opposes the dismissal/ withdrawal, it shall 
permit such defendant to transpose 
himself/herself as plaintiff and continue the suit, 
irrespective of whether he makes an application 
for transposition or not. 

(iv) Even if no defendant has sought the relief of 


partition and separate possession, till then, the 
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Court may in appropriate cases permit any 
defendant who files an application in that behalf, 
to get himself transposed as plaintiff and claim 
partition and separate possession by paying 
necessary Court Fee and continue the suit. 
Refusal to grant such permission should be for 


valid reasons to be assigned by the Court. 


COURT FEE IN CASE OF PARTITION cor 


B.S. Malleshappa v. K ere B. 
Shivalingappa and Ors. AI Karnataka 


384, considering almost i tical situation, 


ex Court in the case of 


after referring to va ‘oy. ase laws and the 


pronouncements o on 
Neelavathi (Hon' 


Neelavati ; OA Natraj and Ors. AIR 1990 


preme Court in the case of 


SC 69LF purpose of court fee, it is only the 
alle ations in the plaint which have to be taken 
aSasis and not the pleadings in the written 
statement or the findings of the trial Court.), the 
Division Bench has held as follows: 

11. We may now conveniently summarise the 
principles relating to Court-fee in regard to suits 
for partitions and appeals therefrom: 

(i) Payment of Court-fee will depend on plaint 


averment alone. Neither the averments in the 
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written statement, nor the evidence nor the final 
decision have a bearing on the decision relating 
to Court-fee. 
(ii) The scope of investigation under Section 11 is 
confined practically to determine two points: (i) 
under valuation of the subject-matter of the suit 
and (ii) category under which the suit falls, for the 
purpose of Court-fee. Once the category of suit is 
determined with reference to plaint av S, 
the Court cannot subsequently cHange the 
category on the basis of the S in the 
written statement or on the ba Ao ae and 
OF found to fall 


arguments. In short, if “NO 
under Section 35(2) the’ Act on the plaint 


averments, the con On power to convert the 


er Section 35(1) of the Act, 


suit as one falli 


judgment only exception is when the plaint 


at any “Oo ime, much less while rendering 
is a d 

(i plaintiff in a suit being dominus litis has 
the choice of filing a suit of particular nature or 
seek a particular relief. Neither the defendant nor 
the Court can alter the suit as one for a different 
relief or as a suit falling in a different category and 
require the plaintiff to pay Court-fee on such 


altered category of suit. 
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(iv) If the plaintiff claims that he is in joint 
possession of a property and seeks partition and 
separate possession, he categories the suit under 
Section 35(2) of the Act. He is, therefore, liable to 
pay Court-fee only under Section 35(2). If on 
evidence, it is found that he was not in joint 
possession, the consequence is that the relief may 
be refused in regard to such property or thesuit 
may be dismissed. But the question rt 
treating the suit as one falling under Se@tion 35(1) 
of the Act and directing the plaints pay the 
Court-fee under Section 35(1) Act does not 


arise. Even after written 


laintiff chooses not to 


(which may uae absénce of possession or 


joint possession) if 
amend the plai ing the suit under Section 
35(1) and urt-fee applicable thereto, he 
takes the ce of suit getting dismissed or relief 
bei ented. 

( appreciation of evidence, if the Court 
disbelieves the claim of plaintiff regarding joint 
possession, it can only hold that the case does not 
fall under Section 35(2) and, therefore, plaintiff is 
not entitled to relief It cannot, in the judgment, 
hold that the case of plaintiff should be 


categorised under Section 35(1) nor direct the 
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plaintiff to pay Court-fee on market value under 
Section 35(1) of the Act. 

(vi) The Court-fee payable on an appeal is the 
same as the Court-fee payable on the suit. 
Therefore, even if the Trial Court holds that 
plaintiff was not in joint possession or that 
plaintiff had been excluded from possession, 
there will be no change in the Court-fee payable 
in an appeal by the plaintiff again h 
decision. The Court-fee on the appeal will still be 


the same as the Court-fee paid,o plaint in 


the Court of first instance. > 


PARTITION SUIT SHALL CONTAIN ALL THE 
PROPERTIES < 


Shasidhar ers V. Ashwini Uma Mathad 
and , other reported in 
MA u(sb/0025/2015 : (2015) 11 SCC 269: 
"20. may consider it apposite to state being a 
well settled principle of law that in a suit filed by 
a co-sharer, coparcener, co-owner or joint owner, 
as the case may be, for partition and separate 
possession of his/her share qua others, it is 
necessary for the Court to examine, in the first 


instance, the nature and character of the 


properties in suit, such as who was the original 
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owner of the suit properties, how and by which 
source he/she acquired such properties, whether 
it was his/her self-acquired property or ancestral 
property, or joint property or coparcenary 
property in his/her hand and, if so, who are/were 
the coparceners or joint owners with him/her as 
the case may be. Secondly, how the devolution of 
his/her interest in the property took «lace 
consequent upon his/her death on s g 
members of the family and in what pxoportion, 
whether he/she died intestate ase 


testamentary succession in wee 
is/her share in 


ind any 


f any family 


member or outsider to i 


properties and if so, its “her Thirdly whether the 


properties in suit ar. ble of being partitioned 
effectively and me in what manner? Lastly, 
whether al 1es are included in the suit and 
all co-sh , coparceners, co-owners or joint- 
ow. as the case may be, are made parties to 
t t? These issues, being material for proper 
disposal of the partition suit, have to be answered 
by the Court on the basis of family tree, inter se 


relations of family members, evidence adduced 


and the principles of law applicable to the case." 


Aruna and Ors. vs. Madhukar Bapusaheb 
Lengade and Ors.: MANU/KA/2528/2015 (DB) 
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- It is settled in law that there can be a partial 
partition between the coparceners either in 
respect of property or in respect of persons 
making it. It is open to the members of joint family 
to divide even a portion of joint estate while 
retaining their status as a joint family and 
holding the rest as properties of undivided family. 
While considering the question with regard ¢ọ re- 
union, the Hon'ble Supreme Court in th of 
Bhagawan Dayal V. Mst. Reati Devi 
MANU/SC/0374/1961 : AIR SC 287 


quoting the observations of j commission 


reported in the case ni Ammal vs. 


Muthuvenkatacharla Air gar reported in 


MANU/PR/0040/ X R 1925 PC 49 has held 


thus: For the coy pproach to this question, it 
would be ent to quote at the outset the 
observati the Judicial Committee in Palani 
Am “WMuthuvenkatacharla Moniagar(1) "It is 
a ite clear that if a joint Hindu family 
separates, the family or any members of it may 
agree to reunite as a joint Hindu family, but such 
a reuniting is for obvious reasons, which would 
apply in many oases under the law of the 
Mitakshara, of very rare occurrence, and when it 


happens it must be strictly proved as any other 


disputed fact is proved. The leading authority for 
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that last proposition is Balabux Ladhuram v. 
Rukhmabai MANU/PR/0019/1903 : (1903) L.R. 
30 I.A. 130 : s.c. 5 Bom. L.R. 480". 

It is also well settled that to constitute a 
reunion there must be an intention of the parties 
to reunite in estate and interest. It is implicit in 
the concept of a reunion that there shall be an 
agreement between the parties to reunite in estate 


with an intention to revert to their form s 


of members of a joint Hindu familyQSuch an 


agreement : need not be orgy may be 
implied from the conduct of F 1 


have reunited. But the sO ust be of such 
an incontrovertible character that an agreement 


es alleged to 


of reunion must be S arily implied therefrom. 


As the burden avy on a party asserting 


reunion, V pieces of conduct equally 
consisten a reunion or ordinary joint 
enj n®cannot sustain a plea of reunion. The 
1 osition has been neatly summarized in 
Mayne's Hindu Law, 11th edn., thus at p. 569: 
"As the presumption is in favour of union 
until a partition is made out, so after a partition 
the presumption would be against a reunion. To 
establish it, it is necessary to show, not only that 


the parties 'already (1924) L.R. 52. I.A. 83, 86. 
(1903) L.R. 30 I.A. 190, divided, lived, or traded 
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together, but that they did so with the intention 
of thereby altering their status and of farming a 
joint estate with all its, usual incidents it requires 
very cogent evidence to satisfy the burden of 
establishing that by agreement between them, the 
divided members of a joint Hindu family have 


succeeded in so altering their status an to bring 
themselves within all the rights and obligations 
that follow from the fresh formation O: 
undivided Hindu family." © 


PARTIAL PARTITION AS TO ERTIES IS 


PERMISSIBLE XO 


KASHIBAI AND ong surr PUTALABAI AIR 
1987 Karnatak 


that the p aCei made it clear that what 
was plea as partial partition on an earlier 


occasi nd not general partition of all the 


'. In that case, it is found 


preferties of the family. That partial partition is 
valid and what remains is joint family property 
held by the persons who hold such property as 
tenants in common. Where there is evidence to 
show that the parties intended to sever, then the 
joint family status is put an end to and with 
regard to any portion of the property which 


remained undivided the presumption would be 
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that the members of the family would hold it as 
tenants-in-common unless and until a special 
agreement to hold as joint tenants is proved. In 
the facts and circumstances of that case, it was 
held that partial partition of the properties is 
permissible and the partition of the remaining 
properties can be sought and the family can be 


deemed to have continued in a joint status@n so 


far as the properties are concerned and h 
the presumption was never ey by the 


defendants. Similar is the a. © e instant 


case. (> 
THE HON'BLE oy JUSTICE A.V. 


CHANDRASHEKA HIGH COURT OF 
KARNATAKA o DAY OF APRIL, 2015 in 
the case N> ISHWANATHA RAO vs M S 
NAGARA E DEAD BY LRS & ors R.S.A. 
NO, 3¢/2005 Held that “Every suit for partition 
s ordinarily embrace all joint family 
properties. But a suit for partial partition will lie 
only when the portion omitted is not in the 
possession of coparceners and will subsequently 
be deemed not available for partition. For 


instance, where a part of the joint family property 


is in possession of a mortgagee or lessee or is 
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impartible zamindary or being held by strangers 


who have no interest in the family partition.” 


SECOND SUIT FOR PARTITION - ACCEPTABLE 
EXPLANATION SHOULD BE GIVEN IN THE 
SECOND SUIT ABOUT THE INCOMPLETENESS 
OF THE FIRST SUIT 


In THIMMAPPA SHAMBUL v. RAMAC 
KRISHNA AND ANR. 1980(1) KLJ @29, it is 
observed that: "Plaintiffs wit S. the 
earlier partition suit two O. on the 
°C permission 


representation of the OD 
of the Charity Commissioner was necessary for 


partition of those operties. Subsequently 
plaintiffs applie Nn Charity Commissioner 
and contes e matter upto the Revenue 
Appellate unal and after final orders were 
obtai Maced the present suit for partition 
o oše two properties." It was held: "That the 
suit was not barred by Order 2, Rule 2 or Order 
23, Rule 1 C.P.C." It was further observed that: 
"An acceptable explanation should be given in the 
second suit about the incompleteness of the first 
suit and if the explanation is satisfactory, the 


second suit is not barred." 
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Venkata Rao vs Narayana ILR 1994 KAR 387 
... By consent of parties, the suit properties were 
intentionally and deliberately excluded from the 
purview of the earlier suit. As such, a second suit 


for partition thereof was clearly maintainable. 


WHO ARE NECESSARY PARTIES AND PROPER 
PARTIES IN A PARTITION SUIT 


THE HON'BLE MR.JUSTICE N. ANANDA of 
Karnataka High Court in the Si S K 
Vijayakumar vs Sri S K Ravi SO a on 
18 February, 2013 Ina partition, array 
of parties as plaintiffs.or defendants does not 
make any an a suit for partition, 


plaintiff cannot rmed as dominus litis to 


learned, fial Judge has ignored the settled 


a law. 


In a decision reported in ILR 2012 KAR 4129 


abandon : claim or delete parties. The 


(in the case of S.K.Lakshminarasappa, since 
deceased by his L.Rs. Vs. Sri B.Rudraiah & 
others), court has held:- "59. In a partition suit, 
all co-parceners must be before Court either as 
plaintiffs or as defendants. Any co-parcener or co- 


sharer who sues for partition of property must 
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make the other co-parceners or co-sharers as 
defendants because the partition which is made 
in his favour is a partition against his co- 
parceners or co-sharers. Any decree which gives 
him a portion of property takes away all rights 
which they, i.e., the others co-parceners or co- 
sharers would otherwise have to that portion, and 


therefore, it is a decree against them an ig his 


favour. A decree for partition made i it 


instituted by a member of Joint Hindi\Family is 
therefore res judicata as betw Y are 
parties to the suit. Besides th NI es the 

y other legal 


wife, the mother, rengo 
heirs, are necessary patties fo the suit when they 


are entitled to a ey on a partition having 
succeeded to th te of such co-parceners or 
co-sharers \ the partition is claimed as 
between O es of the family only, the heads of 
all ranches alone need be made parties. Of 
coufS¢, in such a case, it is open to the others to 
apply to be made parties. Those members of the 
family who are entitled to maintenance would be 
proper parties to a suit for partition. So too, the 
joinder of creditors and in particular decree 
holders as well as mortgages as defendants may 


be proper in cases where their claims are 


disputed. Every co-parcener and every purchaser 
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of the interest of a co-parcener is entitled to 
institute a suit for partition. 

In Section 333 of Mulla's Hindu Law 17th Edition 
at page 537 dealing with the question as to who 
should be the parties to the suit, it is stated as 
under:- 

a) The plaintiff in a partition suit should implead 
as defendants:- 

(i) the heads of all branches: 

(ii) females who are entitled to S on 


partition: 


(iii) the purchaser of a portio e plaintiffs 
share, the plaintiff an ©) a coparcener; 
(iv) if the plaintiff oly is’a purchaser from a 


coparcener, his alie 

b) It is desirable e following persons should 
be made padetieSs though not necessary parties, 
they are p fop er parties to such a suit: 

(i) fo gage with possession of the family 
SS or of the undivided interest of a 
coparcener; 

(ii) simple mortgagees of specific items of the 
family property; 

(iii) purchaser of the undivided interest of a 
coparcener; 


(iv) persons entitled to provision for their 


maintenance and marriage, that is, widows, 
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daughters, sisters and such like and 
distinguished heirs; 

(v) any person entitled to maintenance from the 
family, the plaintiff may also plead any other 
coparcener or any person interested in the family 
property such as a mortgage or a lessee. Such a 


person may himself apply and be made a party." 


PURCHASER OF UNDIVIDED ko: - HIS 
ONLY RIGHT IS TO SUE ORS ION OF 
THE PROPERTY Q 


In M.V.S. Manik X Rao vs. M. 


Narasimhaswami . (AIR 1966 SC 470], 
Court held: "N \ is well settled that the 
purchaser arcener's undivided interest in 
joint fami perty is not entitled to possession 
of w h®has purchased. His only right is to sue 
forpartition of the property and ask for allotment 
to him of that which on partition might be found 
to fall to the share of the coparcener whose share 


he had purchased." 


PURCHASER OF UNDIVIDED SHARE - NOT 
ENTITLED TO POSSESSION 
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Peethani Suryanarayana & Anr. vs. Repaka 
Venkata Ramana Kishore & Ors. [2009 (2) 
SCALE 461], Court held: "It is also not in dispute 
that the appellants, being purchasers of 
undivided share in a joint family property, are not 
entitled to possession of the land that they have 
purchased. They have in law merely acquired a 


right to sue for partition" 


PARTITION SUIT NOT NECESSARY SEEK A 
DECLARATION FOR SETTI N3 THE 
ALIENATION BUT IT IS suren Q TO SEEK 
ALIENTATION NOT BIN ON HIS SHARE 


A Division Benc QY court in the case 
of GANAPATI ARAM BHOSALE v. 
RAMACH UBBA RAO, ILR 1985 KAR 


1115 ha that in a 'suit for partition by a 
Hin Ao it is not necessary to seek a 
d ration for setting aside the alienation but it 
is sufficient to seek a share and possession 
thereof complying with a declaration that he is 
not bound by alienations or interest of others 


created in such properties which fall to his share. 


PARTIAL PARTITION SUIT WHEN UNDER 
SEVERAL CIRCUMSTANCES MAINTAINABLE 
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In SAVITRI BAI v. DEVENDRA BALAPPA PATIL 
1964 Mys.L.J. (Supp) 474 @ 475, dealing with 
the question as to when a suit for partial partition 
is maintainable, this Court has held thus at para- 
5: "It is a well settled rule that a suit for partition 
of property belonging to a Hindu joint family like 
a suit for partition of property belonging toqnore 
than one co-owner, must comprise e 
properties which are available for partition or 
division. But it should be r So that 
during a long period of time on been a 

Oy exceptions to 


recognition by the Court 
that rule, and those ceptions are what are 


demanded by eagla justice. While the 


or partition in the first suit 


insistence on a 


of a propert unavailable for division or was 
outside, 1 podiction of the Court cannot have 
the t of reason, the refusal to entertain, the 
s suit when the non-inclusion of a property 
in the first was induced by mistake, accident, 
fraud or a like reason does not promote justice. 
The main purpose of the rule that normally there 
can be only one suit for partition between Hindus 
is to bestow on a partition the attribute of finality, 


but if there could be a partial partition by 


consent, which is permissible, the view that a 
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second suit for partition can never lie cannot be 


sound." 


Thukaram Vs. Sri. Sambhaji and Others 
(MANU/KA /0498/1998 : ILR 1998 KAR 681) 
held that there is no partition by meets and 
bounds of the family properties. The present suit 
is filed in respect of the suit land only. There are 
other lands in other villages and also oth e 
properties, which have not been included in the 
suit which are admittedly in S family 
properties. It is further held Q: suit for 
partition would not be maigfAi le when suit is 
filed seeking en ane Oe of alienated item only, 
particularly when t t family owned number 
of properties a se inclusion of all other 
properties ing Or the family in the plaint 


would be 1. Continuing the suit against the 


to the case of the defendants. 


i 


zak the plaintiff, deleting other properties 


NECESSARY PARTIES OF PARTITION SUIT 


In Subbanna vs Kamaiah ILR 1988 KAR 786 
MANU/KA/0235/1988 Karnataka High court 
observed: “In a suit for partition of the property of 


a Hindu joint family, necessary parties to the suit 
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are : (a) heads of all branches ; (b) females who 
are entitled to a share on partition ; (c) purchaser 
of the portion of the plaintiffs share in a case 
where the plaintiff himself is a coparcener; (d) if 
the plaintiff himself is a purchaser from a 
coparcener, his alienor and (e) in case the 
devolution oof interest in Mithakshara 
coparcenary property has taken place ag per 


Section 6 of the Hindu Succession Act, e 


persons on whom the interest in the preperty has 
devolved. In a case where t Notion of 
interest in the property of ama xO. has taken 
place in accordance with oe of the Hindu 
Succession Act, all gs eirs on whom the 


interest in the prop 


©, 


PURCHAS IN. PARTITION SUIT 
NECESS 


s devolved upon.” 


A ion Bench of Karnataka High Court, in 
the case of G.M.MAHENDRA .v. G.M.MOHAN & 
ANOTHER (2011(4) KCCR 2461) has reiterated 
that Order II Rule 2, C.P.C. would be applicable 
in cases where a suit for partition is filed by non- 
alienating coparceners. It is further held that 
non-including of purchasers will deny them the 


right of seeking equitable allotment. 
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Mumbai International Airport Private Limited 
v. Regency Convention Centre and Hotels 
Private Limited and others, reported in 
MANU/SC/0427/2010 : (2010) 7 SCC 417; - 


"15. The general rule in regard to impleadment of 


parties is that the plaintiff in a sui g 


dominus litis, may choose the NY 


whom he wishes to litigate nnot be 
compelled to sue a person agai x)... he does 
not seek any relief. Cons , a person who 
is not a party has no right to Be impleaded against 
the wishes of the plai . But this general rule is 
subject to the pr idns of Order 1, Rule 10(2) of 
Code of Ci edure ('Code' for short), which 
provides pleadment of proper or necessary 
par je e said sub-rule is extracted below: 
" ourt may strike out or add parties-The 
Court may at any stage of the proceedings, either 
upon or without the application of either party, 
and on such terms as may appear to the Court to 
be just, order that the name of any party 
improperly joined, whether as plaintiff or 
defendant, be struck out, and that the name of 


any person who ought to have been joined, 
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whether as plaintiff or defendant, or whose 
presence before the Court may be necessary in 
order to enable the Court effectually and 
completely to adjudicate upon and settle all the 
questions involved in the suit, be added." 

14. The said provision makes it clear that 
a court may, at any stage of the proceedings 
(including suits for specific performance), either 


upon or even without any application, n 


such terms as may appear to it to be just, direct 

\ added 
as a party: (a) any person who o have been 
joined as plaintiff or defe ut not added; or 
(b) any person ve before the court 


that any of the following perso 


may be necessary i r to enable the court to 
effectively and Pp tely adjudicate upon and 
settle the t involved in the suit. In short, 
the court en the discretion to add as a party, 
an G who is found to be a necessary party 
As party. ....... 15. A 'necessary party' is a 
person who ought to have been joined as a party 
and in whose absence no effective decree could be 
passed at all by the Court. If a 'necessary party' 
is not impleaded, the suit itself is liable to be 
dismissed. A 'proper party' is a party who, though 
not a necessary party, is a person whose presence 


would enable the court to completely, effectively 
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and adequately adjudicate upon all matters in 
disputes in the suit, though he need not be a 
person in favour of or against whom the decree is 
to be made. If a person is not found to be a proper 
or necessary party, the court has no jurisdiction 
to implead him, against the wishes of the plaintiff. 
The fact that a person is likely to secure a 
right/interest in a suit property, after the swit is 


decided against the plaintiff, will not ma h 


person a necessary party or a proper Cy" to the 
suit for specific performance". O 


la Kumar Das 


Kanaklata Das and am 
and others, reported in MANU/SC/0041/2018 


: AIR 2018 SC oN, plaintiff being dominus 


litis cannot be “I 
person as Now the suit, be that a plaintiff or 
the sci against his wish unless such 


aS iable to prove that he is a necessary 


ed to make any third party 


p o the suit and without his presence, the 
suit cannot proceed and nor can be decided 
effectively. .......... In other words, no person can 
compel the plaintiff to allow such person to 
become the co-plaintiff or defendant in the suit. It 
is more so when such person is unable to show 


as to how he is a necessary or proper party to the 


suit and how without his presence, the suit can 
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neither proceed and nor it can be decided or how 
is presence is necessary for the effective decision 


of the suit." 


In the case of Kasturi v. Iyyamperumal and 
others, reported in MANU/SC/0319/2005 : 
AIR 2005 SC 2813. "two tests are to be satisfied 
for determining the question who is necessary 
party. This tests are (I) there must be a O 
some relief against such party in respect of the 
controversies involved in the pr, s (II) no 
effective decree can be passe e absence of 
SUCH PaArlys, cccccenexuce Fro reading of the 


expression, used in sub-rule{2), Order 1, Rule 10 


of the CPC, "all the Ons involved in the suit" 
it is abundantly that the legislature clearly 
meant n e%ontroversies raised as between 


the pagti the litigation must be gone into 
onl at¥is to say, controversies with regard to 
t ight which is set up and the relief claimed on 
one side and denied on the other and not the 
controversies which may arise between the 
plaintiff/appellant and the defendants inter se or 
questions between the parties to the suit and a 


third party." 
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Vidur Impex and Traders Pvt. Ltd. and Ors. v. 
Tosh Apartments Pvt. Ltd. and Ors, reported 
in MANU/SC/0663/2012 : AIR 2012 SC 2925; 
"The broad principles for impleading of parties are 
as under: 

"1. The Court can, at any stage of the 
proceedings, either on an application made by the 
parties or otherwise, direct impleadment of any 
person as party, who ought to have bee d 


as plaintiff or defendant or whose pres 


be joined as party to.the “suit and in whose 


absence an eevee hb cannot be passed by 


Court. 
3. A prop Ny is a person whose presence 
would en the Court to completely, effectively 


an perly adjudicate upon all matters and 


i though he may not be a person in favour 
of or against whom a decree is to be made. 

4. If a person is not found to be a proper or 
necessary party, the Court does not have the 
jurisdiction to order his impleadment against the 
wishes of the plaintiff. 

5. In a suit for specific performance, the Court 


can order impleadment of a purchaser whose 
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conduct is above-board, and who files application 
for being joined as party within reasonable time 
of his acquiring knowledge about the pending 
litigation. 

6. However, if the applicant is guilty of 
contumacious conduct or is beneficiary of a 
clandestine transaction or a transaction made by 
the owner of the suit property in violation ef the 
restraint order passed by the Court e 


application is unduly delayed then the¢Court will 
be fully justified in decimis 


impleadment". Q 


IN PARTITION SUIT R Mo OF PARTIES GET 
CRYSTALIZED ON DATE OF FILING OF 


SUIT Q 


ayer for 


In Subba Kamaiah ILR 1988 KAR 786 
(DB U/KA/0235/1988 Rights of parties 


a ate of filing unless subsequent changes in 
law specifically take away the rights vested. 
Normally excepting in certain exceptional 
circumstances, the rights of the parties to a suit 
or proceeding and, more so, in the case of a suit 
for partition get crystalised on the date of filing of 
the suit. In other words, the rights of the parties 


are to be determined on the factual and legal 
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position obtaining as on the date of the suit. Of 
course, in certain cases subsequent changes in 
law as well as in facts are to be taken into account 
even at the appellate stage also, if such changes 
have a direct bearing on the reliefs sought for in 
a suit or proceeding. But in a case where a right 
to claim a share accrues to a party on the date of 
filing of a suit, such a right cannot at be 
defeated on the basis of a subsequent c n 
law or facts as long as such NY not 


specifically take away the rights WY e to be 


vested in a party. P ccording to 
Mitakshara law consists sQ erical divisions 


of the property. In other rds, it consists in 
defining the shares oomen in the joint 
properties, an a a ap of the properties by 
metes and nds is not necessary. The 
institutjoy suit by a coparcener for partition 
of aj Niamily property is an undoubted and 
u ocal intimation of his intention to 
separate himself from the rest of the joint family. 
Therefore, no sooner the suit is filed severance of 
joint status takes place. Once it happens, division 
of title takes place. The decree is necessary only 
to apply the division of title and for allotting 
definite properties according to the shares. As 


such, it is only consequential or the result of the 
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severance. ....... Rule 9 of Order 1 of C.P.C., 
specifically provides that no suit shall be defeated 
by reason of the mis-joinder or non-joinder of 
parties and the Court may in every suit deal with 
the matter in controversy so far as regards the 
rights and interests of the parties actually before 
it. A proviso has been added by Central Act 104 
of 1976 to the effect that "nothing in thisąrule 
shall apply to non-joinder of a necessa ri 
But sub-rule (2) of Rule 10 of Orde C.P.C; 
empowers the Court to direct t S to add 
a person to the suit who ou NO. joined 
whether as plaintiff or de whose presence 
before the Court is necessary in order to enable 
the Court effectual OY completely adjudicate 
upon and settle e questions involved in the 

on the date of filing of the suit 
for parti the 6th respondent was an 


T 


t that the suit was pending for a long time 


2 daughter became entitled to a share. 


and in the meanwhile the marriage of respondent- 
6 was performed did not and could not affect the 
right that had accrued to respondent-6 as an 
unmarried daughter because the partition in the 
Mitakshara sense of the joint family properties, 


took place on the filing of the suit for partition 
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when she was an unmarried daughter. Therefore, 


sixth respondent is a necessary party to the suit. 


UNMARRIED DAUGHTER AT THE TIME OF 
FILING OF PARTITION SUIT DOES NOT LOOSE 
HER RIGHT AFTER SHE MARRIES 


In Subbanna vs Kamaiah ILR 1988 KAR 786 
(DB) - MANU/KA/0235/1988 - NA v. 
GITABAI, MANU/SC/0112/19 

[1959]1SCR479 , the Supreme as held 
thus : "Partition in the Mitaks ense may be 
only a severance of t i status of the 
coparcenary, that is to say, What was once a joint 
title, has become a < title though there has 


been no divisions 


bounds. Paftitioa may also mean what ordinarily 


y properties by metes and 


is understoo; by partition amongst co-sharers 
wh ay not be members of a Hindu 
Le, For partition in the former sense, it 
is not necessary that all the members of the joint 
family should agree, because it is a matter of 
individual volition. If a coparcener expresses his 
individual intention in unequivocal terms to 
separate himself from the rest of the family, that 


effects a partition, so far as he is concerned, from 


the rest of the family. By this process what was a 
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joint tenancy has been converted into a tenancy 
in common. For partition in the latter sense of 
allotting specific properties or parcels to 
individual coparceners, agreement amongst all 
the coparceners is absolutely necessary." 

Thus, partition according to Mitakshara 
law consists in a numerical divisions of the 
property. In other words, it consists in defining 


the shares of the coparceners in t t 


properties, an actual division of the prôperties by 
metes and bounds is not S The 
institution of a suit by a copa O. partition 

O ona and 


of a joint family pore 
unequivocal intimation of his intention to 


separate himself oN, rest of the joint family. 


Therefore, no so e suit is filed severance of 


joint statu NES Once it happens, division 
of title ep ace. The decree is necessary only 
to he division of title and for allotting 
defaiite properties according to the shares. As 
such, it is only consequential or the result of the 
severance. Therefore, as on the date of filing of the 
suit for partition, the 6th respondent was an 
unmarried daughter became entitled to a share. 
The fact that the suit was pending for a long time 


and in the meanwhile the marriage of respondent- 


6 was performed did not and could not affect the 


A gift to legal fraternity - Sridhara Babu N Advocate 





1952 


right that had accrued to respondent-6 as an 
unmarried daughter because the partition in the 
Mitakshara sense of the joint family properties 
took place on the filing of the suit for partition 
when she was an unmarried daughter. Therefore, 
sixth respondent is a necessary party to the suit. 
If the words "At a partition" are interpreted to 


mean, actual partition by metes and bounds, it 


will defeat the very intendment of the en t 


to confer better rights on female ~~. The 


best example of it is the instan af the suit 
had been decided immedi %¥ the actual 
partition by metes and NO ould have taken 


place before the marriage ofthe 6th respondent 


was performed. < 
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CHAPTER-21 
JUDGEMENT AND DECREE 


COURTS BELOW OUGHT TO HAVE DECLARED 
THE EXACT SHARE OF THE PLAINTIFF AND 
PASSED A PRELIMINARY DECREE 


Mallappajaiah vs Muddanna (ILR 1990 Kant 
336) No doubt the relief sought for by the ff 
was not clear and it was not unafabiguous. 
However, in a suit for partition rt has to 
determine the share of the p in the suit 
properties to which he is OP ete the 
Courts below ought to a the exact 
share of the plainti On passed a preliminary 


decree in respec ch share of the plaintiff. ..... 


vee SUIT WITHOUT LIBERTY TO 


FIL {sn SUIT - DOES NOT AMOUNT TO 
heey 


In a decision reported in AIR 2007 SC 1575 (in 
the case of Kandapazha Nadar & Ors. -vs- 
Chitraganiammal & Ors.) the Supreme Court has 
held that, withdrawal of suit without liberty to file 
fresh suit, without any adjudication does not 


constitute decree and it does not debar 
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defendants from taking defence in second round 


of litigation. 


COURT CAN PASS MORE THAN ONE 
PRELIMINARY DECREE IN PARTITION SUIT 


The Supreme Court in the case of Phoolchand v. 
Gopal Lal 1967 AIR 1470, 1967 SCR (3,153 


held as under: We are of the opinion tha is 


nothing in the Code of Civil Procedtre which 
prohibits the passing of o, S, one 
preliminary decree if circum ND justify the 

oa to do so 


same and that may NO 
particularly in partiti suits when after the 


preliminary decree Oracties die and shares of 
other parties ar, eby augmented. We have 
already sai@/t it is not disputed that in 
partition the court can do so even after the 
preli afy decree is passed. It would in our 
opitfion be convenient to the court and 
advantageous to the parties, specially in partition 
suits, to have disputed rights finally settled and 
specification of shares in the preliminary decree 
varied before a final decree is prepared. If this is 
done, there is a clear determination of the rights 
of parties to the suit on the question in dispute 


and we see no difficulty in holding that in such 
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cases there is a decree deciding these disputed 
rights; if so, there is no reason why a second 
preliminary decree correcting the shares in a 
partition suit cannot be passed by the court. So 
far therefore as partition suits are concerned we 
have no doubt that if an event transpires after the 
preliminary decree which necessitates a change 
in shares, the court can and should do so; and if 
there is a dispute in that behalf, the ord e 
court deciding that dispute and makingvariation 


decree 


in shares specified in the pr 


already passed is a decree in (Oy hich would 
o 


be liable to appeal. We n9 wever like to 
point out that what e saying must be 


e a 
confined to partiti Oris for we are not 
concerned in wer nt appeal with other kinds 

a 


of suits i lso preliminary and final 
decrees, a ssed. There is no prohibition in the 
Co il Procedure against passing a second 
p nary decree in such circumstances and we 
do not see why we should rule out a second 
preliminary decree in such circumstances only on 
the ground that the Code of Civil Procedure does 
not contemplate such a possibility. In any case if 
two views are possible - and obviously this is so 


because the High Courts have differed on the 


question - we would prefer the view taken by the 
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High Courts which hold that a second preliminary 
decree can be passed, particularly in partition 
suits where parties have died after the 
preliminary decree and shares specified in the 
preliminary decree have to be adjusted. We see no 
reason why in such a case if there is dispute, it 
should not be decided by the Court which passed 
the preliminary decree, for it must not be 
forgotten that the suit is not over till 

decree is passed and the court has juri 

decide all disputes that may 


preliminary decree, particularl 
due to deaths of some arties. Whether 


there can be more os one final Page 2125 


decree does not arise’ fh/the present appeal and 


on that we expr opinion. We therefore hold 
that in the aie of this case it was open 
to the ou) raw up a fresh preliminary decree 
as wi f the parties had died after the 
hoa decree and before the final decree 
was passed. Further as there was dispute 
between the surviving parties as to devolution of 
the shares of the parties who were dead and that 
dispute was decided by the Trial Court in the 
present case and thereafter the preliminary 


decree already passed was amended, the decision 


amounted to a decree and was liable to appeal. 
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We therefore agree with the view taken by the 
High Court that in such circumstances a second 
preliminary decree can be passed in partition 
suits by which the shares allotted in the 
preliminary decree already passed can be 
amended and if there is dispute between 
surviving parties in that behalf and that dispute 
is decided the decision amounts to a decree, We 


should however like to make it clear that n 


only be done so long as the final “NA not 
been passed. We therefore iNo 


of the appellant. Q 


Channaveerappa G X vs. Renukappa 


ntention 


Gowda: MANU/KA /2014 - 2014 (4) AKR 
711 - It is er that, in a partition suit, 


there can b ore than one preliminary decree. If 
an event ral spires after the preliminary decree 


which: N ssitates a change in shares, the Court 
G should do so. If there is a dispute in that 
behalf, the order of the Court deciding that 
dispute and making variation in shares specified 
in the preliminary decree already passed in would 
be a second preliminary decree which would be 
liable to appeal. When after the preliminary 
decree some parties die and shares of other 


parties are thereby augmented, it would be 
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convenient to the Court and advantageous to the 
parties, to have disputed rights finally settled and 
specification of shares in the preliminary decree 
varied before a final decree is prepared. It is based 
on the principle that a partition suit would not 
come to an end with the passing of a preliminary 
decree. The suit is not over till the final decree is 


passed. The Court has jurisdiction to decide all 


disputes that may arise after prelimina e 
due to deaths of some of the yy reason 
f 


being on account of the death Ao parties, 
the shares allotted to them i preliminary 
decree, may devolve o parties to the 


preliminary decree. hich event the 
O: 


preliminary decree s defective even before 


a final decree is Aye i There is no mechanism 


to correct thfig’ efgor, Or happens because of a 
subseque 


vent after the passing of the 
preli ay decree and before the final decree is 

which is beyond anybody's control. 

In a partition suit, first a preliminary 
decree is passed declaring the rights of the parties 
in the schedule property. During the course of 
final decree proceedings, the court has 
jurisdiction to alter shares if it is occasioned by 


the death of one of the sharers. Notwithstanding 


the declaration of rights in the preliminary 
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decree, there may be more than one preliminary 
decree. If there is no dispute regarding some of 
the joint family properties, or the claim for 
partition is admitted by the defendants in respect 
of some of the suit schedule properties, then the 
Court can proceed under Order XII Rule 6 of CPC 
and pass preliminary decree in respect of such 
items at once. Thereafter, after contes& yet 
another preliminary decree in respect of er 
items of property. Similarly, there © be more 
than one Final Decree also. O 

Q of Ganduri 


The Apex Court in “Q 
Koteshwaramma an Another v. Chakiri 


Yanadi and soe Bn SC/1216/2011 : 


(2011) 9 SCC 7 


prelimina ecyee determines the rights and 


as held as under:-- 14. A 


interests e parties. The suit for partition is 
not_di ed of by passing of the preliminary 
deefed It is by a final decree that the immovable 
property of joint Hindu family is partitioned by 
metes and bounds. After the passing of the 
preliminary decree, the suit continues until the 
final decree is passed. If in the interregnum i.e. 
after passing of the preliminary decree and before 
the final decree is passed, the events and 


supervening circumstances occur necessitating 
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change in shares, there is no impediment for the 
court to amend the preliminary decree or pass 
another preliminary decree redetermining the 
rights and interests of the parties having regard 


to the changed situation. 


21. It is true that final decree is always required 
to be in conformity with the preliminary decree 
but that does not mean that a prelimina e, 
before the final decree is passed, nnot be 
altered or amended or modified qpa court 


in the event of Pa O 


circumstances even “iw, eal has been 
decree. 


preferred from such oy 


The Apex Court e case of Prema v. Nanje 
Gowda a Nore (MANU/SC/0607/2011 
(2011) 6 a 62) has held as under:-- 


6.%We may add that by virtue of the 


p nary decree passed by the trial Court, 
which was confirmed by the lower appellate Court 
and the High Court, the issues decided therein 
will be deemed to have become final but as the 
partition suit is required to be decided in stages, 
the same can be regarded as fully and completely 
decided only when the final decree is passed. If in 


the interregnum any party to the partition suit 
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dies, then his/her share is required to be allotted 
to the surviving parties and this can be done in 
the final decree proceedings. Likewise, if law 
governing the parties is amended before 
conclusion of the final decree proceedings, the 
party benefited by such amendment can make a 
request to the Court to take cognizance of the 
amendment and give effect to the same. i the 
rights of the parties to the suit chang o 
other reasons, the Court ceased withąthe final 


decree proceedings is not only enti tis duty 


bound to take notice of such ge and pass 


appropriate order. ‘OQ 
17. In this case, the Act was amended by 


in the Pre the Constitution. In terms of 
Section, 2 e Karnataka Act No. 23 of 1994, 
Secti came into force on 30.7.1994, i.e. the 
dat€ on which the amendment was published. As 
on that day, the final decree proceedings were 
pending. Therefore, the appellant had every right 
to seek enlargement of her share by pointing out 
that the discrimination practiced against the 
unmarried daughter had been removed by the 
legislative intervention and there is no reason 


why the Court should hesitate in giving effect to 
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an amendment made by the State legislature in 
exercise of the power vested in it under Article 


15(3) of the Constitution. 


CHANGE OF LAW AFTER THE PRELIMINARY 
DECREE IS PASSED BEFORE PASSING OF 
THE FINAL DECREE 


The Apex Court in the case of S. Sai Re : 

Narayana Reddy [MANU/AP/0044/1990 : 1991 

(3) SCC 647] dealing with the Ko) law after 
r 


the preliminary decree is rte 


the final decree held as ~O ae A partition 
of the joint Hindu family ‘can be effected by 


e passing of 


various modes, viz. family settlement, by a 
registered inst t of partition, by oral 
arrangeme e parties, or by a decree of the 
court. W suit for partition is filed in a court, 
a Ay decree is passed determining 
shafes of the members of the family. The final 
decree follows, thereafter, allotting specific 
properties and directing the partition of the 
immovable properties by metes and bounds. 
Unless and until the final decree is passed and 
the allottees of the shares are put in possession 
of the respective property, the partition is not 


complete. The preliminary decree which 
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determines shares does not bring about the final 
partition. For, pending the final decree the shares 
themselves are liable to be varied on account of 
the intervening events. In the instant case, there 
is no dispute that only a preliminary decree had 
been passed and before the final decree could be 
passed the amending Act came into force as a 
result of which clause (ii) of Section 29-A ef the 
Act became applicable. This interveni t 
which gave shares to respondents 2 to had the 
effect of varying shares of the Y 
supervening development. soya 

t 


beneficial and placed on t e book with the 
avowed object of benefitting” women which is a 


like any 


egislation is 


ti 
vulnerable section Y society in all its strata, 


liberal effect to it. For this 


reason al AON Senet equate the concept of 
partition the legislature has in mind in the 


pre eng dase with a mere severance of the status 
Cor 


it is necessary t 


o joint family which can be effected by an 
expression of a mere desire by a family member 
to do so. The partition that the legislature has in 
mind in the present case is undoubtedly a 
partition completed in all respects and which has 
brought about an irreversible situation. A 
preliminary decree which merely declares shares 


which are themselves liable to change does not 
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bring about any irreversible situation. Hence, we 
are of the view that unless a partition of the 
property is effected by metes and bounds, the 
daughters cannot be deprived of the benefits 
conferred by the Act. Any other view is likely to 
deprive a vast section of the fair sex of the benefits 
conferred by the amendment. Spurious family 
settlements, instruments of partitions t to 
speak of oral partitions will spring up an fy 
the beneficial effect of the legislation <y a 


vast section of women of its PARK’) 


COURT HAS JURISDI O DIRECT A 
PARTITION oO AMONGST THE 


PLAINTIFFS < 


Court in nhanna Alva and Ors. v. K.T. Alva 
and Ors. Mys.L.J. 847 held that where a 
preli apy decree in a partition suit allotted 
shefes) to the plaintiffs together and the 
remaining shares to the defendants, and did not 
provide for partition interse amongst the 
plaintiffs, the court has jurisdiction to direct a 
partition interse amongst the plaintiffs. It is a 
matter for the discretion of the court. It is not a 


matter of the right for the party to ask for such 
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allocation irrespective of the frame of the suit or 


the terms of the preliminary decree. 


FINAL DECREE PROCEEDINGS AND ROLE OF 
PARTITION ACT 


THE HON’BLE JUSTICE C ULLAL & THE 
HON’BLE JUSTICE H.N. Naghmohan D of 


Karnataka High Court in the case o t. 
Rukmani vs V. Uday Kumar Kes in ILR 
2008 KAR 13, 2008 (3) KarLJ x” 


A preliminary decree as we ly 
n 


and the liabilities of the wo d after passing 
of preliminary decree for paftition, declaring the 


es the rights 


rights of several parti Qrevested in the property, 
the final decree edings will start by filing a 


petition /application under Order 20 Rule 18 CPC 
by any, of parties to the preliminary decree; 
The e¥final decree Court shall proceed to 
diwideJand separate the shares as specified either 
under Section 54 or under Order 26 Rule 13 and 
14 CPC. In the event of court Commissioner 
under Order 26 Rule 13 CPC submits a report 
stating that the schedule property is not 
partitionable, then in that event there was no 
provision empowering the court to sell the 


schedule property against the wishes of the 
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parties to the suit. The court has no power to sell 
the property even if the circumstances 
necessitate. Thus there is a gap and void in law. 
This gap and void in law came to be filled by 
enacting Section 2 and 3 of the Partition Act. The 
statement of objects and reasons of Partition Act, 


1893 which reads as under: "....That section, 
however, only authorises the court to divide the 
property, and in some exceptional cases n 
equal division is not practicable to award a money 
compensation for the purpose ising the 
value of the shares. But as t now stands, 


the court must give a sha ch of the parties 


and cannot direct a ay nd division of the 


proceeds in any whatever. Instances, 
however, occasi occur where there are 
inseparable%praetical difficulties in the way of 
making a al division, and in such cases the 
Co tofe either powerless to give effect to its 
deefes or is driven to all kinds of shifts and 
expedients in order to do so. Such difficulties are 
by no means of very rare occurrence although in 
many cases where the parties are properly 
advised they generally agree to some mutual 
arrangement, and thus relieve the court from 


embarrassment. Therefore we are of the 


considered opinion that wherever tile property 
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cannot be divided and separated as specified 
under Section 54 or Order 26 Rule 13 CPC, the 
provision of Partition Act, 1893 will step in to 
resolve the controversy between the parties and 
to the benefit of shareholders to enjoy the fruits 
of decree. There may be cases not covered under 
Section 2 and 3 of the Partition Act, then the 
court has the discretionary power to opt 
equitable method of owelty. In the insta’ e, 
the Court Commissioner submittedęąa report 
stating that the schedule 


partitionable. Except three le resentatives 


out of four legal repre es of deceased 
defendant No. 5, all Oo parties to the suit are 


agreeable for sale o chedule property and to 
distribute the s ceeds among them as per 
their entitle nder the circumstances, the 
provisien artition Act, 1893 are applicable to 


the nfo the case. 


RUKMINI AND OTHERS VS. UDAY KUMAR AND 
OTHERS reported in ILR 2008 KAR 2013 to the 
effect that "where the Court passes a decree for 
partition of property or for any separate 
possession of shares of the parties interested in 
the property and hence the Court can further 


direct partition or separation to be made by metes 
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and bounds in terms of such declaration as per 
the provisions of Section 54 or under Order 26 
Rule 13 of the Code of Civil Procedure. Let apart 
the final decree proceedings being continuation of 
the suit for partition, the partition suit in law is 
deemed to be pending until a final decree passed 
by the Court. A party to the preliminary decree is 
therefore entitled to file petition/application 
under Order 20 Rule 18 of the Code il 
Procedure to draw the final decree wy is 


commonly known as Final PRLS dings". 


WHETHER IT IS nyay Obecrer OR 


PRELIMINARY DECR 


Rachakonda V < Rao And Others v. R. 
Satya Bai .R. And Another AIR 2003 SC 
3322 20 SCC 452 wherein it has been 
sta ata follows:- ®&quot;The compromise 
heron does not contain any clause regarding 
future course of action which gives a clear 
indication that nothing was left for future on the 
question of partition of the joint family properties. 
The curtain had been finally drawn.&quot; After 
so stating, the Bench proceeded to observe as 


follows:- &quot;The decree as a matter of fact 


leaves nothing for future. As noticed earlier in a 
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preliminary decree normally the court declares 
the shares of the parties and specifies the 
properties to be partitioned in the event of there 
being a dispute about the properties to be 
partitioned. After declaring the shares of the 
parties and the properties to be partitioned, the 
Court appoints a Commissioner to suggest mode 
of partition in terms of O. XXVI, R. 13, G: 
perusal of Order XXVI, R. 13 C.P.C. sho it 
comes into operation after a prelimin decree 


for partition has been passed. O ent case, 
a 


there was no preliminary decre, rtition and, 
therefore, R. 13 of O. not come into 
operation. If the plaintiffs cOnsidered the decree 
dated 13th July, 1 S a preliminary decree, 
why did they wai 

decree pro Ned for 13 years? The only answer 
is that aintiffs knew and they always 
believ vat the 1978 decree was a final decree 


fi ařtition and it was only passage of time and 


change in value of the properties which was not 


up to their expectations that drove plaintiffs to 


move such an application.&quot; 


THE ENGROSSMENT OF THE DECREE ON 
STAMP PAPER WOULD RELATE BACK TO THE 
DATE OF THE DECREE. 
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DR. CHIRANJI LAL (D) BY LRS. VS HARI DAS 
(D) BY LRS. AIR 2005 SC 2564, Rules of 
limitation are meant to see that parties do not 
resort to dilatory tactics, but seek their remedy 
promptly. There is no statutory provision 
prescribing a time limit for furnishing of the 
stamp paper for engrossing the decree orętime 
limit for engrossment of the decree o p 
paper and there is no statutory obligation on the 
Court passing the decree to dir S to 
furnish the stamp paper fi KON the 


decree. In the present c Court has not 


passed an order “ae g the parties to furnish 


the stamp papers f purpose of engrossing 
the decree. Mer ause there is no direction 
by the Caf t furnish the stamp papers for 
engrossin L e decree or there is no time limit 
fixe w, does not mean that the party can 
fi sh stamp papers at its sweet will and claim 
that the period of limitation provided under 
Article 136 of the Act would start only thereafter 
as and when the decree is engrossed thereupon. 
The starting of period of limitation for execution 
of a decree cannot be made contingent upon the 


engrossment of the decree on stamp paper. The 


A gift to legal fraternity - Sridhara Babu N Advocate 





1971 


engrossment of the decree on stamp paper would 


relate back to the date of the decree. 


PRINCIPLES OF PROCEDURE IN PARTITION 
SUIT AND COURTS DUTY TO CONTINUE FINAL 
DECREE PROCEEDINGS 2009 SC 


Shub Karan Bubna @ Shub Karan Prasad 
Vs. Sita Saran Bubna & Ors. 2009 AI 
2009 (14) SCR 40 = 2009 (9 ) O 


S payment of 


In regard to estates sey 
revenue to the ie, ©) Itural land), the 
as 


court is required to only one decree 
declaring the right Drove parties interested 
in the suit pr with a direction to the 
Collector subordinate) to effect actual 
partition paration in accordance with the 
dec AS made by the court in regard to the 
LO of various parties and deliver the 
respective portions to them, in accordance with 
section 54 of Code. 

Such entrustment to the Collector under law was 
for two reasons. First is that Revenue Authorities 
are more conversant with matters relating to 


agricultural lands. Second is to safeguard the 


interests of government in regard to revenue. (The 
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second reason, which was very important in the 
19th century and early 20th century when the 
Code was made, has now virtually lost its 
relevance, as revenue from agricultural lands is 
negligible). 

Where the Collector acts in terms of the decree, 


the matter does not come back to the court at all. 
The court will not interfere with the partitioas by 
the Collector, except to the extent O 
complaint of a third party affected thereby. 

In regard to immovable properti Y. than 
agricultural lands paying lan O that is 
buildings, plots etc. or OP cca (i) 
where the court can a and without 
further enquiry m io division without the 


assistance of an missioner, or where parties 


agree upo oe of division, the court will 
pass aO ecree comprising the preliminary 


inal decree dividing the suit properties by 


a 


dec poGdblaring the rights of several parties and 
3 


metes and bounds. (ii) where the division by 
metes and bounds cannot be made without 
further inquiry, the court will pass a preliminary 
decree declaring the rights of the parties 
interested in the property and give further 
directions as may be required to effect the 


division. In such cases, normally a Commissioner 
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is appointed (usually an Engineer, Draughtsman, 
Architect, or Lawyer) to physically examine the 
property to be divided and suggest the manner of 
division. The court then hears the parties on the 
report, and passes a final decree for division by 
metes and bounds. 

The function of making a partition or separation 
according to the rights declared by« the 
preliminary decree, (in regard to non-agr al 
immovable properties and movables) istentrusted 
to a Commissioner, as it involvesd on of the 


property and examination of Vou alternatives 


with reference to a ©) 
conditions. 


When the Commissi ives his report as to the 


tility and site 


manner of divisi e proposals contained in 


the report considered by the court; and after 


hearing o seq ions to the report, if any, the court 
passesia final decree whereby the relief sought in 
t t is granted by separating the property by 
metes and bounds. 

It is also possible that if the property is incapable 
of proper division, the court may direct sale 
thereof and distribution of the proceeds as per the 
shares declared. 

As the declaration of rights or shares is only the 


first stage in a suit for partition, a preliminary 
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decree does not have the effect of disposing of the 
suit. 

The suit continues to be pending until partition, 
that is division by metes and bounds, takes place 
by passing a final decree. 

An application requesting the court to take 
necessary steps to draw up a final decree effecting 
a division in terms of the preliminary decreée, is 
neither an application for execution (falli er 
Article 136 of the Limitation Act nor an 
application seeking a fresh reli com under 


Article 137 of Limitation Act). I Oo. reminder 


to the court to do ~O to appoint a 
Commissioner, get a ort, and draw a final 


decree in the ving Ge that the suit is taken 
to its logical cong 


passinG (OF FINAL DECREE AT FIRST 


INS afcE ITSELF 


n. 


A.I.R.2003 SC 1608, in the case of Renu Devi vs. 
Mahendra Singh and others that under Order 20 
Rule 18, it is not necessary to pass a preliminary 
decree, the court may pass preliminary decree if 
it is required. If the rights of the parties are finally 
determined and no further inquiry remains to be 


held for the purpose of completing the 
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proceedings in partition then there is nothing in 
law which prevents the court from passing a final 


decree in the very first instance. 


THE PROCEEDINGS SHOULD BE CONTINUED 
BY FIXING DATES FOR FURTHER 
PROCEEDINGS TILL A FINAL DECREE IS 
PASSED 


Shub Karan Bubna @ Shub Karan Prasad Bubna 
Vs. Sita Saran Bubna & Ors. R 2863 
The Honourable Supreme fag s held that 


C.P.C. does not ND g an application 
r 


for final decree and w eliminary decree is 
o ina = > bin proceedings should 

continued rine dates for further 
proceedi q nal decree is passed and it is 
the “3S function of the court and 


per ra Aa of such function does not require a 


réavin <$ or nudge from the litigant. The mindest 
should be to expedite the process of dispute 


resolution.&quot; 


WHERE THE PRELIMINARY DECREE HAD 
BEEN PASSED PRIOR TO THE 
COMMENCEMENT OF THE AMENDING ACT, 
THE FINAL DECREE PASSED AFTER SUCH 


A gift to legal fraternity - Sridhara Babu N Advocate 





1976 


COMMENCEMENT, DAUGHTER WOULD BE 
ENTITLED TO A SHARE IN THE 
COPARCENARY PROPERTY 


The Apex Court, in the case of S. Sai Reddy v. 
S. Narayana Reddy (1993)3 SCC 647, dealing 
with the question with regard to the daughter's 


share in coparcenary property, where, on facts, 


the partition had taken place prior e 
commencement of the amending Act,łanswered 
the point concerning disentitl SS the 
daughter under clause (iv) of NJ of the 
Hindu Succession (A.P. A nt) Act, 1986 by 
observing that the Or tion will have to be 


determined on the iS/of the date of passing of 
the final partiti ~~ by metes and bounds 
and where preliminary decree had been 
passed, prio} to the commencement of the 
am ngvAct, the final decree passed after such 
c ncement, daughter would be entitled to a 
share in the coparcenary property under clause 
(ii) of the said Section 29-A and observed that 
since the legislation is beneficial and placed on 
the statute book with the avowed object of 
benefitting women who are a vulnerable section 
of the society in all its stratas, it is necessary to 


give a liberal effect to it. 
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Whether the change in the law will also affect 
pending appeals or not was the question 
considered by the Apex Court in the case of 
Lakshmi Narayan Guin & Ors. v. Niranjan 
Modak, [1985] 1 SCC 270; and the observations 
made at paragraph-9 are as under: That a change 
in the law during the pendency of an appeal has 


to be taken into account and will govern the nights 


of the parties was laid down by the cour 

Sarup v. Munshi 1963 AIR 553, 196@ SCR (3) 
858, which was followed by the f Mula v. 
Godhu 1971 AIR 89, 1970 SC 29. We may 
point out that in en deijit 1966 AIR 


1423, 1966 SCR (3) 5, this Court observed: 
Ordinarily a court peal cannot take into 
account a new rought into existence after 
the Judg ACW eales from has been rendered, 
because ÒR ts of the litigants in an appeal are 
det néd under the law in force at the date of 
t spit. Matters of procedure are however 
different and the law affecting procedure is 
always retrospective. But it does not mean that 
there is an absolute rule of inviolability of 
substantive rights, If the new law speaks in 
language, which, expressly or by clear 
intendment, takes in even pending matters, the 


Court of trial as well as the Court of appeal must 
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have regard to an intention so expressed, and the 
Court of appeal may give effect to such a law even 


after the judgment of the Court of first instance. 


Finally, the Court held thus: On a careful 
consideration, therefore, of the authorities 
referred to above, the following propositions 
emerge: 

1. That in order to decide the que of 
repugnancy it must be shown that\the two 
enactments contain incons# S and 
irreconcilable provisions, so W, cannot 


stand together or operate4 ame field. 


2. That there can be A. eal by implication 


unless the moons appears on the face of 


the two ss 
3. That r he two statutes occupy a 


ew , but there is room or possibility of 
tatutes operating in the same field 

AS coming into collision with each other, no 

repugnancy results. 

4. That where there is no inconsistency but a 

statute occupying the same field seeks to create 

distinct and separate offences, no question of 


repugnancy arises and both the statutes continue 


to operate in the same field. 
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Thus, in the light of the above settled proposition 
of law laid down by the Apex Court and also by 
this Court in the aforementioned cases, I am of 
the view that the provision of Section 6-A(d) of the 
Karnataka Amendment Act, 1990 is repugnant to 
the Central Act of 2005 and as the Central Act is 
later in point of time, it will prevail over the State 
Act to the extent the provision of Section 6-A(d) of 
the State Act is repugnant or to the Cent n 
so far as position of married dawghter is 
concerned. In other words, VF of 
substitution of Section 6 of t Me Act by 

You of 2005, the 


way of the Central Amen 
State Act, which is earlier in point of time, cannot 


have any effect. sei of the parliament, 


therefore rende Yy on 6-A(d) of the Karnataka 
Amendme c®® 1990, void. 

As far as apprehension that the flood gate 
wo dbe pened, is concerned, I do not see any 
Lo basis for the said apprehension for two 
reasons. 


(1) The Central Act of 2005 clearly mentions that 


a daughter of coparcener shall by birth become a 
co- parcener in her right from the commencement 
of the Hindu Succession (Amendment) Act of 


2005. 
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(2)The said Central Act of 2005 also mentions in 
proviso to Section 6(1) that nothing contained in 
the sub-section 6(1) shall affect or invalidate any 
disposition or alienation or including any 
partition or testamentary or disposition of 
property which have taken place before 20 day of 
December 2004. 

Further, the object behind the Central Legiskation 


also will have to be borne in mind an 


statement of "objects and reasons" to he Hindu 
Succession Amendment Act 2Q0 N, been 
clearly stated that having reg Oa. need to 
render social justice to nde proposed to 


remove the noua contained in Section 6 


of the Hindu PRS Act of 1956 by giving 


equal rights to 
property a No" have. It is this goal that has 
also leq Q ion 23 of the Principal Act being 


omi ted b the Central Act of 2005. 


ers amongst co-parcener's 


ng thus arrived at the conclusion that the 
provision of Section 6-A(d) of the Karnataka 
Amendment Act 1990 is repugnant to the Central 
Act of 2005 and to the extent of repugnancy, the 
said provision of 6-A(d) is void and rendered 
ineffective, the question will arise as to from when 
the repugnancy of the State Act will come into 


effect. 
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APPOINTMENT OF RECEIVER OF JOINT 
FAMILY PROPERTIES 


‘PANCH SADACHAR' FOR THE COURTS 
EXERCISING EQUITABLE JURISDICTION IN 
APPOINTING RECEIVERS 

Honourable Ramaswami, J of the Madras@eHigh 
Court in T. Krishnaswamy Chetty 
Thangavelu Chetty, AIR 1955 Mad430 have 
laid down five principles which Jt Scones 
as 'Panch Sadachar' for the s exercising 


equitable jurisdiction NO ting receivers. 
They are these: 


(1) The ok receiver pending a suit 


is a matter resti 


The -r inot arbitrary or absolute; it is a 


he discretion of the Court. 


sound an 


icial discretion, taking into account 
all cifeumstances of the case, exercised for 
t pose of permitting the ends of justice, and 
protecting the rights of all parties interested in 
the controversy and the subject-matter and based 
upon the fact that there is no other adequate 
remedy or means of accomplishing the desired 


objects of the judicial proceeding. 


A gift to legal fraternity - Sridhara Babu N Advocate 





1982 


(2) The Court should not appoint a receiver except 
upon proof by the plaintiff that prima facie he has 
very excellent chance of succeeding in the suit. 

(3) Not only must the plaintiff show a case of 
adverse and conflicting claims to property, but he 
must show some emergency or danger or loss 
demanding immediate action and of his own right 
he must be reasonably clear and free from d@ubt. 


The element of danger is an t 


i 
consideration. A Court will not act ea 


danger only the danger mus eat and 


imminent demanding immedi elief. It has 
been truly said that a Co Orr appoint a 
receiver merely en the Nn it will do no 
harm. 

(4) An order on a receiver will not be made 
where it h NEN ect of depriving a defendant of 
a ‘de fac ssession since that might cause 


t rt very reluctantly disturb possession by 


ZS. wrong. If the dispute is as to title only, 
receiver, but if the property is exposed to danger 
and loss and the person in possession has 
obtained it through fraud or force the Court will 
interpose by receiver for the security of the 
property. It would be different where the property 
is shown to be 'in medio’, that is to say, in the 


enjoyment of no one, as the Court can hardly do 
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wrong in taking possession: it will then be the 
common interest of all the parties that the Court 
should prevent a scramble as no one seems to be 
in actual lawful enjoyment of the property and no 
harm can be done to anyone by taking it and 
preserving it for the benefit of the legitimate who 
may prove successful. Therefore, even if there is 


no allegation of waste and mismanagement, the 


fact that the property is more or less 'in is 


sufficient to vest a Court with KOJ to 


appoint a receiver. Q 
(5) The Court on the spp icaro% eceiver looks 
ho makes the 


to the conduct of the 
application and will usually refuse to interfere 


unless his conduct en free from blame. He 
must come to C th clean hands and should 
not have disefititled himself to the equitable relief 
by aches Ny acquiescence etc." 

I iammal v. Ranganatha Nayagar, AIR 
1955 Mad 571, the same learned Judge 
reiterated the principles as here under:-- 

First of all, a plaintiff applying for the 
appointment of a Receiver must show prima facie 
that he has a strong case and good title to the 
property or a special equity in his favour and that 


the property in the hands of the defendant is in 
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danger of being wasted, it is not enough for the 
plaintiff to show that he has a fair question to 
raise as to the extent of the right alleged as in the 
case of a temporary injunction, but he must an 
further and make out that he has a good 'prima 
facie’ title requiring Court's protection and 
safeguarding pending litigation 

where the property is in medio that is to say, in 
the possession of no one, a Receiver ca ly 
be appointed. But where any one is in possession 


under a legal claim strong mpelling 


reasons are necessary for int g with such 
possession Thus, wo de purchaser of 


the property--'bona fides' have to be presumed 


unless and until th rary can be inferred--in 
dispute ro NO be disturbed by the 
e 


appointme AEN ceiver unless there is some 
substan compelling ground for such 


inte fafoee 
he} there is no apprehension of waste or 


danger a Receiver will not be appointed merely on 
the ground that the applicant apprehends 
difficulty in obtaining possession of the property 
in the event of success or in realising mesne 
profits or the opposite party is poor or 
woman Violently stated vague allegations 


constitute no substitute for vacuum of facts. 
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Thirdly, an application for the appointment of a 
Receiver should always be made promptly and 
delay in making it is a circumstance unfavourable 
to such an appointment. But of course the matter 
should be considered judicially in all its aspects 
before being disposed of as there may be 
legitimate reasons for preferring an application 


after delay..." 


In Rasi Dei v. Bikal Maharana, AIR <> Orissa 


20, Barman, J. had in mind oN’) ations of 
Ramaswami, J. when aY% ned Judge 


observed:-- ~Q 
"The appointment of receivers recognised as one 


of the harshest re which the law provides 
for the enforcem rights and is allowable only 
in extreme, eļand in circumstances where the 
interest o person seeking the appointment of 
a receivers exposed to manifest peril. Therefore, 
thi ceedingly delicate and responsible duty 
has to be discharged by the Court with the utmost 
caution. The principles to be followed for 
appointment of receiver as laid down are these: 
Not only must the plaintiff show a case of adverse 
and conflicting claim to property, but he must 
show some emergency or danger or loss 


demanding immediate action and of his own right 
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he must be reasonably clear and free from doubt. 
The element of danger is an important 
consideration. An order appointing a receiver will 
not be made where it has the effect of depriving a 
defendant of a de facto possession since that 
might cause irreparable wrong. The high 
prerogative act of taking property out of the hands 
of one and putting it in pound under the order of 
the Judge ought not to be taken except to t 


manifest wrong imminently impending: 


legal title, unless the plai an show prima 


facie that he has a strong case and good title to 


the property. The < must consider whether 


special interfer with the possession of 
defendant i&fequuired, there being well founded 
fear that roperty in question will be disputed 
or o het eparable mischief may be done unless 
rer gives protection. The mere 
circumstance that the appointment of a receiver 
will do no harm to anyone is no ground for 


appointing a receiver." 


Vijay Kumar v. S.K. Thappar, AIR 1976 J & K 
30 (at p. 33). It has been said therein:-- "A Court 


will not appoint a receiver against a bona fide 
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possessor with legal title save in exceptional 
circumstances as, for instance, when the 
property is in danger of being wasted, destroyed 
or lost. But where he has no legal right to 
possession as, for example, when he is a mere 
trespasser or one whose original entry was lawful 
and of right but whose right to the possession, 
has terminated, and he has refused or failed to 
quit despite demand, it is the duty of the o 
interpose and appoint a receiver at Oas 


of the party having legal "O 
irrespective of the fact wheth 


ssession 
possessor is 
guilty of waste, dissipatio 


fact that damages are recoverable from such 


possessor for use A upation." 


Girijadevi ‘ Kadadevamath vs 
Shiddhesfivpraiah Madivalayya 2002 (5) 
KarLJ596 When, as a matter of fact a receiver 
h en appointed in the year 1989 for certain 
purposes and for preserving the available 
properties to the benefit of the plaintiff and others 
and when by subsequent order, the earlier order 
appointing receiver is modified only because the 
person who had been appointed as a receiver was 
not discharging his responsibilities properly, it is 


just and necessary that an alternative receiver is 
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appointed to continue to discharge such of those 
functions which had been entrusted to the earlier 
receiver. In this regard, the reasonings given by 
the learned Trial Judge that the parties are not 
diligent in prosecuting the suit and also the suit 
is likely to be concluded in the near future and 
therefore, there is no need for appointing an 
alternative receiver are totally irrelevant 
considerations and are not justifiable gr o 
refuse appointment of an alternative re@eiver. The 
whole object of the provisions of , Rule 1 


of the CPC which enables the Oy to appoint a 
e 


receiver is to ensure that Q rties in dispute 
are taken care of in sence of a proper 


e 
person to look eg Dr and also to 


es for the benefit of the 


preserve the pr 
parties to e\suit. This purpose could be 
achieved by appointing an alternative 
rec ive a d not by refusing to appoint a receiver. 
(Cp of the parties have objected to the 
appointment of an alternative receiver, there is 


absolutely no ground on which the learned Trial 


Judge could have refused to appoint a receiver. 


Aisamma v. Mohammad, (1967) 2 Mys LJ 586. 
Govinda Bhat, J. as he then was, stated in the 


said case as:- "The expression ‘just and 
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convenient’ in Order 40, Rule 1, C.P.C. means 
that the Court should make appointment of a 
receiver for protection of rights or prevention of 
injury. The Court has to consider whether special 
interference with the possession of the party to 
the suit is required, there being well-founded fear 
that the property in question will be dissipated or 
that irreparable mischief may be done, unlesg the 
Court gives its protection. The discretio e 
Court has to be exercised for the rpose of 
promoting ends of justice." ‘ fact that 


the Court has the discretion OF nt a Receiver 


for the property in suit, ~O ppears just and 
convenient, does not an that the Court has to 


appoint a reve hts because the Court 


thinks it conve > the expression ‘just and 


convenient! “afeaigs that the Court should make 
the app ent for protection of rights or 
pre enio of injury. The Court has to consider 
A special interference with the possession 
of the party to the suit is required, there being 
well-founded fear that the property in question 


will be dissipated or that irreparable mischief may 


be done, unless the Court gives its protection." 


Muppanna vs State Of Karnataka, ILR 2007 
KAR 3424, 2007 (6) KarLJ 80 The object of 
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appointment of receiver by the Civil Court is to 
preserve the property and for this purpose it has 
to manage the same. On cessation of the receiver 
appointed by the Court, the superintendence is 
withdrawn, which means, the person who held 
the land prior to appointment of receiver is 
entitled to enter the property and manage its 


affairs as he deems fit. 


Harinagar Sugar Mills Ltd vs M. Wà Pradhan 

1966 AIR 1707, 1966 SCR (3) ndia, the 

scope of the receiver's power ces rned by the 
C 


express provisions of the 


It is common place th a ar ©. appointed by 
t 


ivil Procedure. 


court has no estat erest himself and the 


scope of. his on efined by the provisions of 
O.XL of thé\ga de and the specific- orders 
made ky he) ourt thereunder. He is frequently 
spoke tòħas the "hand of the Court". In exercise 
o power under the said cl. (d) if a court 
confers upon the receiver power to bring a suit to 
realise the assets which are the subject-matter of 
the suit, it cannot be denied that the said receiver 


can file suits to recover the debts forming part of 


the said assets. 
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In Kanhaiyalal v. Dr. D.R. Banali, AIR 1958 SC 
725 at p. 729 it was observed: "A receiver 
appointed under 0.40 of the Code of Civil Proce- 
dure, unlike a receiver appointed under the 
insolvency Act, does not own the property or hold 
any interest therein by virtue of a title. He is only 


the agent of the Court for the safe custody and 
management of the property during the timethat 
the Court exercises jurisdiction over the ign 
in respect of the property." © 


In Chaitanya Naiko v. Kandhi Naiko and 
others, , AIR 1965 Ori 2 it“Wwas held that the 
Court will not as a gene © dees a receiver 
in a partition suit en members of a joint 
family especial ere the family property 
consists oO able property and to appoint a 


receives, i ch a case, special circumstances 


a 


ed in a partition suit where there is a 


mu s EN proved. However, a receiver may be 
1 


prima facie case of misappropriation by the 
manager of the family. But the Court in exercising 
its discretion must proceed with caution and 
examine all the circumstances keeping in view 
the legal principle that it should not appoint a 
receiver of property in possession of the 


defendant, who claims it by legal title, unless the 
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plaintiff can show prima facie that he has a strong 
case and good title to the property. The mere 
circumstances that the appointment of a receiver 
will do no harm to anyone is no ground for 
appointing a receiver. Moreover the Court should 
be cautious about putting a third party as a 
receiver of properties in the possession and 
enjoyment of members of a joint familyyand 
thereby disturbing their possession. It is 

necessary to consider whether such irtterference 


with the possession of a any uired. It 


is only if there is Well mys. r that the 
property in question “IN ipated or other 
irreparable mischief Oo bedone that the Court 


gives its protection 


Rasi Dei v. D. And Ors. AIR 1965 
Ori 20: e appointment of receiver is 
rec as one of the harshest remedies which 
thetfaw provides for the enforcement of rights and 
is allowable only in extreme cases and in 
circumstances where the interest of the person 
seeking the appointment of a receiver is exposed 
to manifest peril. Therefore, this exceedingly 
delicate and responsible duty has to be 
discharged by the Court with the utmost caution. 


The principles to be followed for appointment of 
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receiver as laid down are these; Not only must the 
plaintiff show a case of adverse and conflicting 
claim to property, but he must show some 
emergency or danger or loss demanding 
immediate action and of his own right he must be 
reasonably clear and free from doubt. The 
element of danger is an important consideration. 
An order appointing a receiver will not be made 
where it has the effect of depriving a defe of 
a de facto possession since that mi 
irreparable wrong. The high p 

taking property out of the of one and 


putting it in pound unde 


ought not to be taken >. to prevent manifest 


wrong imminently i ing. 


Hence the Cour d not appoint a receiver of 
property i ~ of the defendant who 
claim ws title, unless the plaintiff can show 
prima¢facte that he has a strong case and good 
title” to the property. The Court must consider 
whether special interference with the possession 
of defendant is required, there being well founded 
fear that the property in question will be disputed 
or other irreparable mischief may be done unless 


the court gives protection. The mere 


circumstance that the appointment of a receiver 
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will do no harm to anyone is no ground for 


appointing a receiver. 


Maharaj Jagat Singh vs Sawai Bhawani Singh 
And Ors. ILR 1991 Delhi 475 Thus it is clear 
that a receiver is to be appointed if there is no 
other adequate remedy in the facts and 
circumstances of the case. However, in order to 
get a receiver appointed, emergency or d or 
loss calling for immediate action “s to be 
established. It must also be a Wet the 
plaintiff has prima facie an e N, chance of 


succeeding in the suit. ver will not be 


appointed merely "lo. does no harm to 


appoint a receiver. ceiver ought not to be 
appointed wher Ns the effect of depriving a 
person of cte possession as that might cause 
irreparab ng. The conduct of parties making 
an pili tion has to be free from blame and 
sheers be a "well founded fear that in the 
absence of protection the property will be 


dissipated or irreparably lost". 


Sreenivas Lad vs Ekanath And Ors. AIR 2005 
Kant 405, 2005 (6) KarLJ 62 
The principles of law as would emerge from the 


extensive case-law cited would be: “A receiver 
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may be appointed by Court when it appears to the 
Court just and convenient. The five principles 
upon which a Court can appoint a receiver are: 
(1) it is a matter resting in the discretion of the 
Court for the purpose of protecting the rights of 
all parties and the subject-matter; (2) the Court 
should not appoint a receiver except upon proof 
by the plaintiff that prima facie he h an 
excellent chance of success in the suit} ot 
only the plaintiff must show a case of adyerse and 
conflicting claims to property, nee 


some emergency or danger O 


st show 


demanding 


immediate action and of hi rights he must 
be reasonably clear Oy. from doubt; (4) an 


order will not be m ere it has the effect of 
depriving a def of a de facto possession 
since that eht cause irreparable wrong; the 
positiog er may be different if the property 
is § nto be in media, that is to say, in the 
eny ent of none; and (5) the Court should look 
to the conduct of the party who makes the 
application who must come to Court with clean 


hands.” 


Sreenivas Lad vs Ekanath And Ors. AIR 2005 
Kant 405, 2005 (6) KarLJ 62 
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The power to appoint a receiver is discretionary 
and the discretion has to be used in accordance 
with the principles on which judicial discretion 
must be exercised. The phrase "just and 
convenient" appearing in Order 40, Rule 1 of the 
CPC mean that the Court should appoint a 
receiver for the protection of the property or the 


prevention of injury, according to legal prineiples 


and not because the Court simply s 
convenient to do so. The phrase Ke; denote 


what is practicable and “xO erests of 
justice require. The eee Cised should 
rs of the Court 


be sound and reason AO 
under Order 40, Rule, 1 of the Code of Civil 


Procedure, 1908 is Qrrercised to advance the 
cause of justice atis "just and convenient" 
depends ¢ ke nature of the claim and the 
surroundi ircumstances, and in a manner 
wit Necution and restraint so as to subserve 
tlieW*eyds of justice. ............ The claim of the 
appellant to the suit relief is capable of being 
established only after a full-fledged trial of 
disputed facts. However, it is not in dispute that 
the appellant is not a total stranger laying claim 
to the suit properties without any basis. The 
allegations of a methodical concealment of the 


true and actual quantum of the income accruing 
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from the utilisation of the suit properties by 
recourse to several alleged methods, is not, 
however, established prima facie. At the same 
time, it is contended on behalf of the respondents 
having regard to the nature of business, namely 
the income of the firm earned through its mining 
lease, the accounts are necessarily transparent 


as the mineral extracted, transported and seld is 


strictly regulated statutorily and there e 
income of the firm is ascertainable ~ times 


and hence it would be meee) to seek 


accounts at this point of my 


the appellant. XO 


Vijai Kumar vs Sm¢. an Devi And Ors. AIR 
2007 Pat 166, Wy lethora of other decisions 


various Hig as as well as the Hon'ble Apex 
Court sec he various issues with respect to 
the pot tment of a receiver in a suit in view of 
WAprision of law and various case laws. 


Taking into account the specific provisions of law 


instance of 


as well as the views expressed in various 
decisions as aforesaid, the Madras High Court 
passed a land mark judgment in case of T. 
Krishnaswamy Chetty v. C. Thangavelu Chetty 
and Ors. prescribing the five essential 


requirements for appointment of receiver. The 
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said five principles which were laid down by the 
said decision as 'Punch Sadachar' are as follows: 
(i) Appointment of a receiver pending a suit is a 
matter resting in the discretion of the court; 

(ii) No receiver should be appointed except upon 
proof that plaintiff has a very excellent chance of 
succeeding in the suit; 

(iii) Plaintiff must show some emergen or 
danger or loss demanding immediate actio; 

(iv) Receiver should not be appointed re it has 
the effect of depriving a defendant 'de facto' 
possession; and 

(v) the court should look 4 OP" ars of the 
party who makes appli wv 

12. So far the first pri e is concerned, it is well 
settled that the considering the matter of 
receivershipW ercising an equity jurisdiction 
and ings ases, the discretion of the court 
should not be arbitrary or absolute, rather it 
s be a sound and judicial discretion taking 
into account all the circumstances of the case, 
exercised for the purpose of permitting the ends 


of justice and protecting the rights of the parties 


and the subject matter of the suit and also when 


there is no other adequate remedy or means of 
accomplishing the desired objects of the judicial 


proceeding. 
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13. So far the second principle is concerned, the 
appointment of Receiver cannot be legally 
equated with the issuance of an order of 
injunction. For an order of injunction prima facie 
case has to be shown, but in case of appointment 
of Receiver a prima facie case would not be 


sufficient, rather the plaintiff has to show that he 
has a very excellent chance of succeeding im the 
suit without which no order of appoint 
Receiver can be passed. 

14. So far the third principle is c > merely 
showing a case of adverse an icting claims 


to property will not men the plaintiff has 


to show some emerge danger demanding 


immediate action. om ch a case the right of 


plaintiff must b nably clear and free from 
any doubt Orr to that the element of 
danger,to suit property is very important in 
suc Ga rs and the Page 2967 court should 
appoint a Receiver only when there is a great and 
imminent danger demanding immediate relief. 

15. So far the fourth principle is concerned, if a 
Receiver is appointed with respect to a property 
in which the defendant has a de facto possession, 
it would naturally amount to deprive the 


defendant from his right which might cause 


irreparable wrong. Hence in case of title only the 
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court should be very reluctant to disturb 
possession of a party by appointment of a 
Receiver. Receiver can be appointed only when 
the property is exposed to imminent danger and 
emergency and the person in possession has 
obtained it through fraud or force requiring 
interposition by Receiver for the security of the 
property. 

16. So far the fifth principle is concerfied;"the 
court should usually refuse to SY the 


conduct of the plaintiff is free fr e and he 


has come to the court with cl nds and has 
not been disentitled to OO itable relief by 
his/her laches, delay, Or ence etc. A Receiver 


should not be app@i in supersession of a 
bona fide posse of property in controversy 
and bonafi possessor have to be presumed 


until the gon} rary is established. 


hap COMPROMISE DECREE CAN BE RE- 
OPENED 


S.G.THIMMAPPA vs. T.ANANTHA AND 
OTHERS reported in AIR 1986 Kar.1 
Compromise decree can always be challenged on 


the ground of fraud. 
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Apex Court's judgment in the case of SANTOSH 
vs. JAGAT RAM AND ANOTHER reported in 
2010 AIR SCW 6540. "(A) Specific Relief Act (47 
of 1963), S.34 - Suit for declaration - That decree 
suffered by plaintiff in favour of defendant was 
fraudulent - Plaintiff illiterate widow - Written 
statement in that suit was filed on same day when 


plaint was filed - Evidence of plaintiffaand 


defendants also recorded on same - 
Judgment also made ready along with@decree on 
same day - Appellate Court, ho eS of 
doubting such decree, believi NO 

Court who produced file mons - Caveat 
application got enap aman sent on 


rd-keeper of 


the basis of HRY cation treating it to be 
independent pr gs which was contrary to 
S.148-A. ~ , decree obtained in such way 


was fray t decree." 


our in A.V. Papayya Sastry's case stated 
supra reported in MANU/SC/1214/2007 


(2007) 4 SCC 221 and contended that if any 
judgment, decree or order is obtained by playing 
fraud, the same has to be treated as nullity by 


every court, superior or inferior. 
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MANU/SC/0932/2013 : 2013 (12) SCC 649 in 


Esha Bhattacharjee's case stated supra, wherein 
it is held that it is to be borne in mind that no one 
gets away with fraud, misrepresentation or 
interpolation by taking recourse to the 


technicalities of law of limitation. 


The suit can be filed if any fraud has 


committed in obtaining the judgment an e 


and the said view has already been reiterated in 
the judgment reported in MANU 3/2008 
: (2009) 2 SCC 205 in Mah adav's case, 
wherein the Apex Court mye 


the relief under Order 13 of Code of Civil 
“in 


that apart from 
Procedure or filing al, the party can file a 
suit if any fraud Neen committed. The Court 
in Narain <E stated supra reported in 
MANON 0/1992 : 1993 M.P.L.J. 1005 
Le is settled law that when the ex parte 


d 


said decree can avail either of the four remedies, 


is passed, the defendant to get rid of the 


he may pray for review or he may apply for setting 
aside of the ex parte decree or he may file an 
appeal or he may also institute a suit on limited 


ground of fraud. 
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MANU/SC/0365/2013 : (2013) 11 SCC 296 in 


Ram Prakash's case would contend that if any 
order or judgment or decree has been obtained 
from the Court by playing fraud, it is always open 
to the Court to recall the order on the application 
of the person aggrieved and such power can also 
be exercised by the Appellate Court. It is also held 
in the above referred decision that in cage of 
fraud, the very obtaining of such judg d 
decree amounts to nullity and he “Ay a 


suit on the ground of fraud. O 


PROPERTY CAN BE AD Oren LIST OF 
PROPERTIES AFTER PRE INARY DECREE 


S. Satnam sa Ors. vs. Surender Kaur 
SC 


/8431/2008 - AIR 2009 
SC 1089 ny er a property can be added in the 


list_o eons after a preliminary decree is 


and Ors.: 


pasSed in a partition suit is the question involved 
herein - Held, decree is defined to mean formal 
expression of adjudication - It conclusively 
determines rights of parties with regard to all or 
any of the matters in controversy in the suit - It 
may either be preliminary or final - It may partly 
be preliminary and partly be final - To determine 


whether an order is a decree or not, regards must 
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be given to pleadings of parties and proceedings 
leading upto passing of an order - Circumstances 
under which an order had been made would also 
be relevant - In partition suits, a preliminary 
decree has first to be passed and thereafter a final 
decree is passed for actual separation of shares - 
Preliminary decree passed in a partition suit is 
not a tentative decree - CPC provides fer an 


appeal against preliminary decree - The o 


bar to file an application for amendfgent of a 
decree - If a property was subj S of 
pleadings and court did not fr AON which 

OY, the decree - 


it ought to have done, it ~O e 
Court shall always b d willing to rectify 


er 
mistake it has com oO 

14. A oe defined in Section 2(2) of 
the Code 1 rocedure to mean the formal 
sepressio( an adjudication which, so far as 
re e Court expressing it, conclusively 
d ines the rights of the parties with regard to 
all or any of the matters in controversy in the suit. 
It may either be preliminary or final. It may partly 
be preliminary and partly be final. The court with 
a view to determine whether an order passed by 
it is a decree or not must take into consideration 
the pleadings of the parties and the proceedings 


leading upto the passing of an order. The 
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circumstances under which an order had been 
made would also be relevant. 

"15. For determining the question as to 
whether an order passed by a court is a decree or 
not, it must satisfy the following tests: 

"(i) There must be an adjudication; 

(ii) Such adjudication must have been given in a 
suit; 

(iii) It must have determined the right e 


parties with regard to all or any of iy in 
controversy in the suit; (OQ 
(iv) Such determination must (0 a conclusive 


nature; and ~Q 
(v) There must be a f expression of such 


ma 
adjudication." ®© 


16. Bef 
contentio © parties, it must be kept in mind 
the oriai ordinarily a party should not be 


prej e@® by an act of court. It must also 


dverting to the rival 


fi more be borne in mind that in a partition 
suit where both the parties want partition, a 
defendant may also be held to be a plaintiff. 
Ordinarily, a suit for partial partition may not be 
entertained. When the parties have brought on 
record by way of pleadings and/or other material 
that apart from the property mentioned by the 


plaintiff in his plaint, there are other properties 
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which could be a subject-matter of a partition, the 
court would be entitled to pass a decree even in 


relation thereto." 


Phoolchand and Anr. v. Gopal Lal 
MANU/SC/0284/1967 : [1967]3SCR153 , it 
was held: 7. We are of opinion that there is 
nothing in the Code of Civil Procedure ich 
prohibits the passing of more th e 
preliminary decree if circumstances justify the 
same and that it may be nec o do so 
particularly in partition suit n after the 
preliminary decree some ie and shares of 
other parties are thereby augmented. We have 
already said that ce 


partition suits t 


not disputed that in 


rt can do so even after the 


convenient to the court and 


prelimina eckee is passed. It would in our 
opinion, D 


adv. géous to the parties, specially in partition 
sùitS, to have disputed rights finally settled and 
specification of shares in the preliminary decree 
varied before a final decree is prepared. If this is 
done, there is a clear determination of the rights 
of parties to the suit on the question in dispute 
and we see no difficulty in holding that in such 
cases there is a decree deciding these disputed 


rights; if so, there is no reason why a second 
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preliminary decree correcting the shares in a 
partition suit cannot be passed by the court. So 
far therefore as partition suits are concerned we 
have no doubt that if an event transpires after the 
preliminary decree which necessitates a change 
in shares, the court can and should do so; and if 
there is a dispute in that behalf, the order of the 
court deciding that dispute and making variation 
in shares specified in the preliminar REN 
already passed is a decree in itself o would 


be liable to appeal. We should r like to 


point out that what we ar g must be 


confined to partition j r we are not 
concerned in the pres appeal with other kinds 


e 
of suits in which oreina and final 
decrees are pass ere is no prohibition in the 
Code of Ci rogedure against passing a second 
prelimina cree in such circumstances and we 
do s@e why we should rule out a second 
p nary decree in such circumstances only on 
the ground that the Code of Civil Procedure does 


not contemplate such a possibility. 


Mool Chand and Ors. v. Dy. Director, 
Consolidation and Ors. MANU/SC/0507/1995 
: AIR 1995 SC 2493 , stating: The definition of 


‘decree’ contained in Section 2(2) read with the 
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provisions contained in Order 20, Rule 18(2) as 
also Order 26, Rule 14 of the Code indicate that 
a preliminary decree has first to be passed in a 
partition suit and thereafter a final decree is 
passed for actual separation of shares in 
accordance with the proceedings held under 
Order 26. There are, thus, two stages in a suit for 
partition. The first stage is reached whem, the 


preliminary decree is passed under w e 


rights of the parties in the property if& question 
are determined and declared. T No ai is 
the stage when a final decre NY which 
concludes the proceedin € the Court and 


the suit is treated to have come to an end for all 


practical purposes. < 


Venkata and Ors. v. Pethi Reddy 
MANU /S 4/1962 : AIR 1963 SC 992 , 
wh cif ras held: A preliminary decree passed, 

ritis in a mortgage suit or a partition suit, 
is not a tentative decree but must, in so far as the 
matters dealt with by it are concerned, be 
regarded as conclusive. No doubt, in suits which 
contemplate the making of two decrees a 
preliminary decree and a final decree - the decree 
which would be executable would be the final 


decree. But the finality of a decree or a decision 
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does not necessarily depend upon its being 
executable. The legislature in its wisdom has 
thought that suits of certain types should be 
decided in stages and though the suit in such 
cases can be regarded as fully and completely 
decided only after a final decree is made the 
decision of the court arrived at the earlier stage 
also has a finality attached to it. It would be 
relevant to refer to Section 97 of the Cod il 
Procedure which provides that where a party 
aggrieved by a preliminary decre ot appeal 


from it, he is precluded fr, isputing its 


correctness in any appeal ay be preferred 
from the final decree. Ay přovision thus clearly 


indicates that as matters thus clearly 
indicates that a S matters covered by it, a 
prelimina e is regarded as embodying the 
final O the court passing that decree. 
< 

bai vs. Kasturibai: 
MANU /KA/2822/2014 Whenever a partition is 
claimed in respect of joint family properties, it is 
necessary for the parties to include all the 
properties of the joint family and the sharers, 
seek the severance in the status of the joint family 


by claiming partition. In such suits, it is 


necessary to include all the properties for the 
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reason that in the final decree proceedings, 
adjustment of the shares of the parties is done on 
the basis of the principle of equity and to adjust 
the shares depending upon the nature of the 
properties, fertility of land etc., the Court requires 
inclusion of all the properties to work out equities 
as it may result in one of the shares, not getting 
share in each of the items of the portable 
properties and it may necessary for adjus of 
conflicting rights and liabilities, asQit is an 
essential requirement of partitio S would 
avoid even the multiplicity mm proceedings 


between the parties. O 


In rataran OP v. Sambhaji, 


MANU/KA/049 8 : ILR 1998 Kar 681, the 
Karnatak i ourt noted that: "It has been 
held that ally a suit instituted for partition 
should b® one for partition of the entire joint 
fi yyproperties and all the interested co-sharers 
should be impleaded. The suit for partition of 
specified items can only be an exception The 
inclusion of all the joint family properties in the 
instant suit for partition was necessary and 
without bringing all the joint family properties 
into the hotchpot, the suit for partition of the 


shares of the members of the joint family in one 
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property which amounts to partial partition is not 
maintainable. This contention in the 
circumstances of the case, has force and the 


same has to be upheld." 


Calcutta High Court, in Satchidananda Samanta 
v. Ranjan Kumar Basu, MANU/WB/0032/ 1992 
: AIR 1992 Cal 222: "We are of the view that the 
general principle is that a co-sharer fili it 
for partition against the other co- sharégs have to 
bring all the joint properties i S 


failing which a suit may be 


suit for partition in that casë will not be possible 


if all joint proportia not brought into the 


hotchpot." Q 


Channavgerynee Gowda vs. Renukappa 
Go dek i NU/KA/1523/2014 - 2014 (4) AKR 


74- However, this principle (preliminary decree 
can be drawn more than once) cannot be 
extended to include a property which was not the 
subject matter of the suit, at the time of passing 
of the preliminary decree. Variation of shares 
already declared in the property which is the 
subject matter of the suit is totally different from 


varying the subject matter of the suit. The reason 
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being that what is the share to which a party toa 
suit is entitled to in law is purely a question of 
law, whereas a share in a property is dependent 
on the nature of the property which is purely a 
question of fact, which is to be decided on the 
facts and circumstances of the case based on the 
evidence adduced. Therefore, once a preliminary 
decree is passed in respect of the subject tter 
of the suit, question of including or a a 


property to the subject matter ofQ&the suit 


subsequently and claiming a s imfespect of 


the property so included Yor ded is not 
e 


permissible in law. In on) said property 
a separate suit is maintainable, if sufficient cause 


in the earlier suit for 
partition. Howey; the ground final decree is 
not yet p Nie he said property cannot be 
included Ò he suit after passing of the 
preli afy decree or a second preliminary decree 
c of be passed nor can it be the subject matter 
of final decree proceedings. Further, if a property 
which was not the subject matter of a suit, were 
to be included at the stage of Final Decree 
Proceedings, evidence has to be recorded to 
decide whether it is a Joint Family Property or not 


and if the parties to the suit have share therein or 


not. By chance if a property belonging to the Joint 
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family could not be included in the suit, a second 
suit for partition of the property so left out is not 
maintainable. But if there are acceptable reasons 
for not including the property in the suit, a 
second suit for its partition would still be 
maintainable. The Court would also have no such 
power even u/s. 153 of CPC to include a property 
suo moto. A suit ordinarily means a @Civil 


proceeding instituted by presenting a t. 


Coming to the case on hand, Order VI Rule 

17 CPC provides that the Court ny stage 

of the proceedings allow "T y to alter or 
e 


amend his pleadings SNO necessary for 
determining the real question in controversy 


between the parties laint, therefore, can be 
amended only a stance of the plaintiff and 
the lst Aol cannot seek to include a 
property > e plaint schedule. Sy. No. 51 
me in® 3 acres 28 guntas is situated at Talale 
v Huncha Hobli, Hosanagar Taluk was 
admittedly not included in the plaint. Nor did the 
lst defendant make any attempt to bring the 
same to the notice of the court during the 


pendency of the suit and therefore this property 


could not form a part of the preliminary decree. 


RECTIFIFICATION OF ERRORS IN DECREE 
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Niyamat Ali Molla Versus Sonargon Housing 
Cooperative Society Ltd. and others, 
MANU/SC/8029/2007 : (2007) 13 SCC 421 
was dealing with the case where decree holder 
had sought detailed description of the suit 
property to be inserted in the decree. Plaintiff's 
application, so filed under Section 152@CPC 
having been allowed was subject m of 
challenge before the Court. In t factual 
backdrop, Court held that saya of the 


Code of Civil Procedure emp he court to 


correct its own error in ent, decree or 


order from any real shp or omission. The 


principle behind oe rovision is actus curiae 


neminem gravely ie nobody shall be prejudiced 


by an act se 


N 

< 

2 2) JCR 603 (Jharkhand) Amit Raut Vs. 
Kanhai Rout: "6. .... when a Court passes a final 
decree without valuing the lands notionally for 
the purpose of effecting a division and proceeds 
to make allotment of shares without ensuring 
whether the shares intended to be allotted are 
equal in terms of value and commensurate with 


the share a sharer is entitled to in terms of the 
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preliminary decree, it necessarily means that a 
fundamental error has been committed in the 


matter of passing a final decree." 


MANU /MH/ 1158/2004 : 2005 (2) Bom CR 640 
Champalal Bansilal Vs. Additional 
Commissioner: "8. The perusal of revisional 
order dated 30.8.1990 which is impugned ia this 


petition clearly reveals that the r al 


authority has found that most ey point 
regarding the valuation of aN, d in the 
partition has not been discuss here by the 


Tahsildar in his order. way authority 


further finds that the s ‘ho consideration of 
fertility of each lan O. locational advantage 
or its non-ag on potentiality by the 
Tahsildar, OMe partition. The Additional 
Commigsigane as found that this is a major flaw 
to rif done by the Tahsildar. The Additional 
Á ioner finds that the object behind the 
partition is not to allot equal share to each 
shareholder but as far as possible to allot each 
share-holder the property of equal value. The 
Additional Commissioner has concluded that the 
partition itself is defective and therefore, it was 


necessary to remand the matter to Tahsildar. 


Thus, it is clear that the Additional Commissioner 
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has applied his mind to the controversy and has 
found that the physical equal partition between 


the parties was not proper." 


MANU/SC/0364/2002 : AIR 2002 SC 2068 
M.L. Subbaraya Setty Vs. M.L. Nagappa Setty: 
"29. .... It is correct that the only requirement is 
that property allotted to each co-sharer should 


bear approximately the same va s 


corresponds to his share." © 


MANU/SC/1018/2002 : AI 3 SC 351 
Lakshmi Ram Bhuyan V rasad Bhuyan: 
"VO: eerie The operatiye patt of the judgment 
should be so clear cise that in the event of 
an objection bei , it should not be difficult 
to find out, byfa bare reading of the judgment and 
decree w r the latter agrees with the former 


and isin eonformity therewith. A self-contained 


deefeg/ drawn up in conformity with the judgment 


would exclude objections and complexities 


arising at the stage of execution. 

11. ... It is for the Court, decreeing the suit, 
to examine the reliefs and then construct the 
operative part of the judgment in such manner as 


to bring the reliefs granted in conformity with the 
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findings arrived at on different issues and also the 
admitted facts. 

12. .... The parties, the draftsman of decree 
and the executing Court cannot be left guessing 
what was transpiring in the mind of the Judge 
decreeing the suit or allowing the appeal without 
further placing on record the reliefs to which the 
plaintiff are held entitled in the opinion the 
Judge. 

14. How to solve this riddle? In or opinion, 
the successful party has no ot S but to 
have recourse of Section 1 O which 
provides for clerical or agi iy mistakes in 
judgments, decrees or ND or errors arising 
therein from any acçi al slip or omission being 
corrected at any; by the Court either on its 


own motiorór the application of any of the 


parties, ing of the judgment of the High 


Court s that in its opinion the plaintiffs were 
fi ntitled to succeed in the suit. There is an 
accidental slip or omission in manifesting the 
intention of the Court by couching the reliefs to 
which the plaintiffs were entitled in the event of 
their succeeding in the suit. Section 152 enables 
the Court to vary its judgment so as to give effect 


to its meaning and intention. 
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MANU/GH/0863/2009 : 2009 (5) GLT 610 
Braja Kalita Vs. Bipin Chandra Kalita: "16. As 
noticed above, though the Plaintiff-decree holder 
in the plaint made an alternative prayer for 
recovery of khas possession besides the main 
prayer, i.e. for confirmation of possession by 
declaring their right, title and interest, the 
judgment passed by the second appellate Court is 
not clear as to whether the Plaintiffs suit n 
decreed for confirmation of possessi or for 
recovery of khas possession. T Y drawn 
pursuant to such judgment, t OO. naturally 

E granted 


does not have the wO 
except saying that the suit of the Plaintiff is 


decreed in full. qÈ the said position is 


clarified by the s 


appellate Court in exercise 
of the jurisdîetio® under Section 152 Code of Civil 

observed by the Apex Court in 
La Neam Bhuyan (supra), the executing 
Cewftt)cannot direct issuance of the writ of 
delivery of khas possession to the Plaintiff-decree 
holder by evicting the Defendants-judgment 
debtors." 


MANU/SC/0224/2009 : AIR 2009 SC 2136 
Tilak Raj Vs. Baikunthi Devi wherein it has 


been observed as under:- "15. Since the court 
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exists to dispense justice, any mistake which is 
found to be clerical in nature should be allowed 
to be rectified by exercising inherent power vested 
in the court for sub-serving the cause of justice. 
The principle behind the provision is that no 
party should suffer due to bona fide mistake. 
Whatever is intended by the court while passing 
the order or decree must be properly reflected 
therein otherwise it would only be destr of 
the principle of advancing the cause of§ustice. In 
such matters, the courts should SS cet by 
the shackles of eemnes: A 


MANU/AP/0436/1997, : ox (2) ALT 474 


Tandra Satyanaray. ao Vs. Tandra Paparao 
wherein it has b served as under:- "5. .... In 
a suit for p 10”, every party to the suit is in the 
positiog intiff and the preliminary decree 
has_toefspecify not only the share of the plaintiff 
b the shares of the parties interested in the 
property and it also enables the Court which 
passes the Decree to give such further directions 
as may be required. In the present case, though 
the learned District Munsif gave a specific finding 
under issue No. 6 that the petitioner herein is also 
entitled for 1/5th share in items 1 to 4 of A- 
Schedule, he failed to give effect to such finding 
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in the operative portion of the Judgment and 
consequently the preliminary decree passed in 
pursuance of such Judgment was also silent on 
that aspect. Such failure to mention the share of 
the petitioner in the operative portion as well as 
in the preliminary decree is only due to accidental 
slip or omission in giving effect to the specific 
finding arrived at in the Judgment. The Court is 
not only entitled but is bound to brush a 
mere technicality which stands in the way of 


justice and to amend such mi ¢ slips or 


omissions aS may appear ny udgment or 
e 


Decree, to preserve BSN r to give effect 
to the real and subst ight of the parties. 


The test to determi eco the slip or omission 
as cantemplatey Py N Section 152 C.P.C. is 
accidental we to see whether the Judgment 
and Deer hey stand represent the intention 
of t efc at the time he passed the same. The 

m requirement to determine such 
question would be the presence of some material 
or indication in the Judgment that the Court had 
originally intended to provide or grant such relief 
which was, however, omitted in the operative 
portion of the Judgment. If there are any such 


errors arising from accidental slip or omission 


they can be corrected subsequently not only in 
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the Decree drawn but even in the Judgment 
pronounced and signed by the Court. In the 
present case, as already stated above, there was 
a specific finding given by the Court that the 
petitioner is entitled for 1/5th share in items 1 to 
4 of A-Schedule family properties and the 
intention of the Presiding Officer for granting 
relief to the petitioner herein regarding his share 
in the family properties is quite evident fr 

specific finding given in issue N 


subsequent omission to carry out 


in the operative portion cover 


can therefore be said to OO O accidental slip 


or omission and in vi of*such omission, the 
preliminary decree also silent about the 
share of the peti in the properties. Section 
152 C.P.C intended only to cover such cases. 
Such TEN in the Judgment and Decree can 
be d even under the provisions of Section 
15Sdand 153 C.P.C. in order to give effect to the 
intention of the Presiding' Officer as revealed from 
a over all perusal of the Judgment. Therefore, the 
lower Court has erred in rejecting the petition for 
such amendment of Judgment and Decree by 
observing that the omission in the operative 
portion of the Judgment and in the preliminary 


decree to mention about the share of the 
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petitioner cannot be said to be due to any 
accidental slip or omission and also holding that 
the only relief open to the petitioner is to file 
appeal or revision or a review petition to question 
such Judgment and Decree. Such finding of the 
lower Court is clearly erroneous and illegal and 
is, therefore, liable to be interfered with in the 


present revision." 


MANU/SC/1098/2002 : AIR ey 643 
Pratibha Singh Vs. Shanti "NO d Motor 


autam Roy 


and General Finance Ltd. (2 
wherein it was held that rw der Section 152 
edu 


of the Code of Civil Pro could be exercised 
to correct a decree¢i ere was vagueness or 
omission met ensure that a successful 


plaintiff N be deprived of the fruits of the 


decrees A 
[K 

< J "Vali Pero" v. Fernandeo Lopez, 
MANU/SC/0395/1989 : (1989) 4 SCC 671, 
where the Court held: "Rules of procedure are not 
by themselves an end but the means to achieve 
the ends of justice. Rules of procedure are tools 
forged a achieve justice and are not hurdles to 
obstruct the pathway to justice. Construction of 


a rule of procedure which promotes justice and 


A gift to legal fraternity - Sridhara Babu N Advocate 





2023 


prevents its miscarriage by enabling the Court to 
do justice in myriad situations, all of which 
cannot be envisaged, acting within the limits of 
the permissible construction, must be preferred 
to that which is rigid and negatives the cause of 
justice. The reason is obvious procedure is meant 
to subserve and not rule the cause of justice. 
Where the outcome and fairness of the procedure 
adopted is not doubted and the essenti e 
prescribed procedure have been followed, there is 


no reason to discard the result sé because 


certain details which have prejudicially 


affected the result ha inadvertently 
omitted in a particular case. In our view, this 
appears to be the matic approach which 
needs to be ad while construing a purely 
procedura NEPWision. Otherwise, rules of 
ap become the mistress instead of 


re infin the handmaid of justice, contrary to 
se attributed to it in our legal system." 
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CHAPTER-22 
LEGAL NECESSITY AND MINOR 


ALIENATION MADE BY THE FATHER FOR 
DISCHARGING ANTECEDENT DEBTS WOULD 
BE BINDING ON THE SONS 


In Fakirappa v. Venkatesh, 19'76(2) Kan LJ. 
186 the validity of a sale by father al 
necessity was under challenge. A learfed Single 
Judge of this Court dealing wit VS, issue, 
held: "An alienation made YW father for 
discharging antecedent (oa be binding 
on the sons irrespectiv oe that there was 


no other legal ne y or family necessity 


supporting it". Q 


Lachhmi Rain and Anr. vs. Ram Sunder Lal 
an r. - PRIVY COUNCIL 
PR/0121/1929 - AIR 1929 PC 143 - A 


Hindu father, who with his minor sons 
constituted a joint Hindu family, sold a part of the 
family property, on which as well as on another 
part there was a pre-existing mortgage. By means 
of the sale the mortgage debts were satisfied and 
a part of the mortgaged property was freed from 


mortgage and was saved to the family. About 14 
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years later, the sons brought a suit to recover 
possession of the property sold, on the ground 
that the sale by the father was invalid. Upon the 
findings (1) that the sale itself was one which was 
justified by legal necessity, (2) that due inquiries 
as to the necessity had been made by or on behalf 
of the purchaser before the sale was effected, (3) 
that the sale was for adequate considerationg and 
(4) that legal necessity was proved e 
Defendant vendee to the extent of Rs.@,744 out 
of a total price of Rs. 10,767, it oe the 
sale must stand and that SO, that the 
Defendant vendee, after nterval of time, 
was not able to proye conclusively how the 
surplus was PAN the vendor was not 
et 


sufficient groun ting aside the sale. 


O vs. KANURAM AIR 1957 


SC herein the Supreme Court observed 
t :-)'Where an alienation, by way of sale of the 
family property made by a Hindu father is 
challenged by his sons on the ground of want of 
legal necessity then it is now well established that 
what the alienee is required to establish is legal 
necessity for the transaction and that it is not 
necessary for him to show that every bit of the 


consideration which he advanced was actually 
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applied for meeting family necessity. The reason 
is that the alienee can rarely have the means of 
controlling and directing the actual application of 
the money paid or advance by him unless he 


enters into the management himself." 


RANI vs . SANTA BALA, MANU/SC/0366/19'70 
: [19771]2SCR603 wherein the Supreme Court 
held as follows:- "Legal necessity does n n 


actual compulsion; it means pressureQupon the 


estate which in law may be regar, serious 


and sufficient. The onus of ley gal necessity 


may be discharged by WO ee by proof of 
actual necessity or by proof that he made proper 


and bona fide enquint out the existence of the 

did all that was reasonable 
to satisfy , Aa as to the existence of the 
necessity. itals in a deed of legal necessity do 
not bt? mselves prove legal necessity. The 
réettalS are, however, admissible in evidence, 
their value varying according to the 
circumstances in which the transaction was 
entered into. The recitals may be used to 
corroborate other evidence of the existence of 
legal necessity. The weight to be attached to the 


recitals varies according to the circumstances." 
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LAXMAPPA AND ORS. v. BALAWA, 
MANU/SC/0961 /1996 : AIR 1996 SC 3497 In 
that case, the moral obligation theory was 
profounded and accepted. The following passage 
is worth to note: "The High Court has concluded 
that it was clear that the father was under an 
obligation to maintain the plaintiff-respondent. 
Seemingly, the High Court in doing soqwas 
conscious of the declaration made in the d 


in which she was described as a destitute and 


unable to maintain herself. In that wthe father 
may not have had a legal oblig@&tio# to maintain 
her but all the same RE a moral 
obligation. And if in econ of that 


moral obligation ther had transferred 
property to his ter then it is an obligation 
well-fructifiédl [mother words, a moral obligation 
even tho t enforceable under the law, would 
by ko edgment, bring it to the level of a legal 
oblation, for it would be perfectly legitimate for 
the father to treat himself obliged out of love and 
affection to maintain his destitute daughter, even 
impinging to a reasonable extent on his ancestral 
property. It is duly acknowledged in Hindu law 
that the Karta of the family has in some 
circumstances, power to alienate ancestral 


property to meet an obligation of the kind. We 
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would rather construe the said paragraph more 
liberally in the modern context having regard to 
the state of law which has been brought about in 
the succeeding years. Therefore, in our view, the 
High Court was within its right to come to the 
conclusion that there was an obligation on the 
part of the father to maintain his destitute 


widowed daughter." 


WHEN AN ALIENATION IS CHALLENGED AS 
BEING UNJUSTIFIED OR ILL WOULD 
BE FOR THE ALIENEE T OVE THAT 
THERE WAS LEGAL N IN FACT OR 
THAT HE MADE PR Ox BONA FIDE 
ENQUIRY AS TO XISTENCE OF SUCH 


NECESSITY Q 


In Sunil ar and Anr. v. Ram Parkash and 
Ors. ( 988 SC 576) it was noted in paras 23 
a as follows: The managing member or 


karta has not only the power to manage but also 


power to alienate joint family property. The 


alienation may be either for family necessity or for 
the benefit of the estate. Such alienation would 
bind the interests of all the undivided members of 
the family whether they are adults or minors. The 


oft quoted decision in this aspect, is that of the 
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Privy Council in Hanuman Parshad v. Mt. 
Babooee, [1856] 6 M.I.A. 393. There it was 
observed at p. 423: (1) "The power of the manager 
for an infant heir to charge an estate not his own 
is, under the Hindu law, a limited and qualified 
power. It can only be exercised rightly in case of 
need, or for the benefit of the estate." This case 
was that of a mother, managing as guardian for 
an infant heir. A father who happens t e 
manager of an undivided Hindu familf certainly 
has greater powers to which I wi r a little 
later. Any other manager how W not having 
anything less than those 
Therefore, it has been_repeatedly held that the 
lod case apply equally to 


principles laid dow 
a father or. ate arcener who manages the 
e 


joint fami 


Although the power of 
dispositio joint family property has been 


t asons aforesaid, the law raises no 


EE the manager of joint Hindu family for 
presumption as to the validity of his transactions. 
His acts could be questioned in the Court of law. 
The other members of the family have a right to 
have the transaction declared void, if not 
justified. When an alienation is challenged as 
being unjustified or illegal it would be for the 


alienee to prove that there was legal necessity in 
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fact or that he made proper and bona fide enquiry 
as to the existence of such necessity. It would be 
for the alienee to prove that he did all that was 
reasonable to satisfy himself as to the existence 
of such necessity. If the alienation is found to be 
unjustified, then it would be declared void. Such 
alienations would be void except to the extent of 
manager's share in Madras, Bombay and Central 
Provinces. The purchaser could get e 
manager's share. But in other provimces, the 

NS. The 


entire alienation would be void? yne's Hindu 


Law 11th ed. para 396]. `O 


purchaser would not get even 


In Sadasivam v. g Ghie (AIR 1996 SC 


1724) it was fi hat when the father has 
executed s in favour of a near relative and 
the inten o repay debt or legal necessity has 


not edn oved as a sham transaction. 


SALE OF MINOR PROPERTY COURT 
PERMISSION NEEDED 


Panni Lal vs Rajinder Singh And Anr 1993 (4) 
SCC 38, The provisions of section 8 of the Hindu 
Minority and Guardianship Act, 1956 are devised 


to fully protect the property (.if a minor, even from 
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the depredations of his parents. Section 8 
empowers only the legal guardian to alienate a 
minor's immovable property provided it is for the 
necessity or benefit of the minor or his estate and 
it further requires that such alienation shall be 
effected after the permission of the Court has 
been obtained." It was difficult, 
therefore, to hold that the sale, by reason ef the 
fact that the mother of the minor resp s 
signed the sale deed and the father attested it, 
was voidable, not void. ...... The at S3 of the 
sale deed by the father showe O: was very 
much existent and in thei Or he was, then 
the sale by the mother MOANN the fact 
that the father atte O cannot he held to be 
sale by the fathe natural guardian satisfying 


the aa section 8. 


+ 

WH nge FATHER WAS ALIVE HE WAS THE 
L GUARDIAN AND IT WAS ONLY 

AFTER HIM THAT THE MOTHER BECAME 

THE NATURAL GUARDIAN 


Jijabai Vithalrao Gajre vs. Pathankhan and 
ors., AIR 1971 S.C. 315. This was a case in 
which it was held that the position in Hindu law 


was that when the father was alive he was the 
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natural guardian and it was only after him that 
the mother became the natural guardian. Where 
the father was alive but had fallen out with the 
mother of the minor child and was living 
separately for several years without taking any 
interest in the affairs of the minor, who was in the 
keeping and care of the mother, it was held that, 
in the peculiar circumstances, the father should 
be treated as if nonexistent and, there the 
mother could be considered as t natural 
guardian of the minor's per well as 
property, having power to bi e minor by 


dealing with her immova erty. 


LEGAL “een L BE ESTABLISHED 


BY RURCHASEN 7) 


In Rani nr. v. Santa Bala Debnath and 
Ors [ANU /SC/0366/ 1970 : (1970) 3 SCC 
7 ourt held that: 10. Legal necessity to 
support the sale must however be established by 
the alienees. Sarala owned the land in dispute as 
a limited owner. She was competent to dispose of 
the whole estate in the property for legal necessity 
or benefit to the estate. In adjusting whether the 
sale conveys the whole estate, the actual pressure 


on the estate, the danger to be averted, and the 
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benefit to be conferred upon the estate in the 
particular instance must be considered. Legal 
necessity does not mean actual compulsion: it 
means pressure upon the estate which in law may 
be regarded as serious and sufficient. The onus of 
providing legal necessity may be discharged by 
the alienee by proof of actual necessity or by proof 
that he made proper and bona fide enquires 


about the existence of the necessity an e 


did all that was reasonable to satisfy 4imself as 


to the existence of the necessi AQ 


© 


In Sri Kishun me) Nathu Ram 
MANU/PR/0009/1926: A... R. 1927 P. C. 37 


: their Lordships o Council laid down the 
principle as foll "Tt would rather appear that 
in any ca ne the sale has been held to be 
justified D here is no evidence as to the 
ap join of a portion of the consideration, a 
p ption arises that it has been expended for 


proper purposes, and for the benefit of the 


family." 


Manglu Meher and Ors. vs. Sukru Meher and 
Ors.: MANU/OR/0039/1950 - AIR 1950 Ori 
217 It is necessary further to remark that while 


undoubtedly, the burden is upon the alienee, it 
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does not me n that if the alienee does not speak 
positively to the existence of the necessity or to 
his having made an inquiry, it must necessarily 
follow that he has to fail. As pointed out by their 
Lordships of the Privy Council in Lakshmanna v. 
Venkateswarlu MANU/PR/ 0051/1949: A. I. R. 
1949 P.c. 278 : the burden of proof is not to be 
confused with the burden of adducing evidence. 
When the entire evidence is before the Court; "and 
when on the evidence and the circumstances, the 


Court has no difficulty in mee) definite 
conclusion, the burden of ty 


background and the PNO om the burden 
to prove lies is not to,fail When a satisfactory 


conclusion can be < d in his favour on the 


Cedes to the 


existing material, rely because he has not 
himself a edy positive evidence. For instance 


in cases is kind either the fact that the 


b 


existence of necessity for the transaction is one 


fair and bona fide inquiry as to the 


a was legally justified, or that there has 


that may be possible to infer from the evidence 


and. the circumstances in the case. 


Marla Subrahmanyam vs. Chelikani China 
Soorayya: MANU/TN/0219/1950 - AIR 1950 
Mad 514 (FB)- 
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In Kumarswami v. Narayanaswami MANU/TN 
/0223/1932 : AIR1932Mad762 , Venkatasubba 
Rao and Curgenven JJ. held following The 
Wadhwan Rani's case, 43 Mad. 541: (A. I. R. (7) 
1920 P. C. 64), that in the case of an old 
alienation presumption might serve to fill up gaps 
in the evidence, even in the absence of recitals of 
necessity in the deed of sale. Recitals of necessity 
would, as already stated, be oi 
representation made to the purcha by the 
limited owner and of his having ac SS. faith 

W, bona fide 


enquiry. That is one m supporting the 


of such representation after 


evidence regardin necessity for the 


alienation. Presumptions to’ fill up gaps in the 
eo 


alienation which’ Aipte has obliterated can be 
invoked aN recitals. Even if there are no 
recitals, O e shown by evidence aliunde that 
as Q effected by the limited owner for a 
neée€ssary purpose or for the benefit of the estate. 
In the case above cited there was evidence both 
direct and circumstantial that the widow sold the 
property for discharging her husband's 
mortgages and simple debts and for meeting her 
maintenance expenses. 


In Venkayamma v. Sitaramaraju 


MANU/TN/0049 /1937 : (1938) 1 MLJ 157 , in 
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addition to recitals in the sale deed, there were 
some evidence of necessity. 

In Thimmanna Bhatta v. Rama Bhatta MANU/ 
TN/0378/1937 : AIR1I938Mad300 , Madhavan 
Nair and King JJ. followed the earlier decision in 
Kumaraswami v. Narayanasami MANU/TN/0223 
/1932 : AIR 1932 Mad 762 and upheld an 
alienation by a limited owner against the 


reversioners on the strength of the recita’ e 


sale deed, the consent of the presumptive 
reversioner and the evidence a SS 
the necessity for the sale. x 
In Venkataramanayya v. jappa, 34 M. L. J. 
319: (A. I. R. (5) lor > 659) which related 


egarding 


to the validity ofas cuted by the widow and 
mother of the la e owner Seshagiri Aiyar J. 
observed a lows : "The onus is undoubtedly on 
the purchas? to establish necessity. Lapse of 
tim » enable the Court to consider the 
evi e let in by him favourably and to pay more 
attention to the recitals in the conveyance than 


would otherwise have been done." 


Gauri Shankar vs. jiwan singh - PRIVY 
COUNCIL : MANU/PR/0162/1927 - AIR 1927 
PC 246 - A sale of joint family property will not be 


set aside merely because a part of the proceeds is 
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not proved to bare been applied to purposes of 
necessity. The real question that has to be 
considered is this :-Whether the sale itself was 
justified by necessity. If the purchaser has acted 
honestly, if the existence of a family necessity for 
the sale is made out, and the price is not 
unreasonably low, he (the purchaser) is not 


bound to account for the application of the grice. 


CHILD IN THE WOMB AND HINDU <> 


In the case of M.S. Subbakri Qua Ors. v. 
Smt. Parvathi and Anr. d in ILR 2007 
Kar 3939, a Division Bencħ of this Court with 
regard to the scop ection 20 of the Hindu 
Succession Act, has held as follows: 16. 
From a reąađi Section 20 of the Act and the 
law laid dow a in different decisions referred to 
aboye in our considered view, the following 
priafCiples will emerge: 

i) A child in the womb is entitled to for a share in 
co-parcenary property of an undivided Hindu 
joint family. 

ii) The child is entitled for a share in the joint 
family property when born alive and not 


otherwise. 
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iii) On behalf of the child in the womb no partition 
suit is maintainable. 

iv) In case of a partition of the joint family 
property by the father amongst his sons, even a 
son born after a partition arrangement can 
challenge the partition if the father has not 
retained separate share for himself exclusively. 
v) In a partition if a share is allotted to the father, 
a son begotten or born after the partitio ot 
entitled to have the partition reopened and to 
claim redistribution of the share a child 


begotten after partition is enti oO succeed to 


the father's share and ‘Oo eparate or self- 
acquired property to 3 clusion of divided 


sons. 
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CHAPTER-23 
PARTITION AND REGISTRATION 


MERE MEMORANDUM PREPARED AFTER THE 
FAMILY ARRANGEMENT HAD ALREADY BEEN 
MADE NOT COMPULSORILY REGISTRABLE 


Supreme Court in the case of Kale v. Dy. Director 
of Consolidation reported in AIR 1976 ; 
the relevant portions of which are set @ut herein 
below:-- "10. In other words to 9; 

effect and the essentials of a fi 

a concretised form, the ay be reduced 
into the form of the following*propositions:... (4) It 
is well settled t Qrecistzation would be 
necessary only Ni terms of the family 
arrangemenfarfe reduced into writing. Hence 


also, a,d tion should be made between a 


fi 


arrangement made under the document 


doc mGabcontaining the terms and recitals of a 
kA 


and a mere memorandum prepared after the 
family arrangement had already been made either 
for the purpose of the records or for information 
of the Court for making necessary mutation. In 
such a case the memorandum itself does not 
create or extinguish any rights in immoveable 


properties and therefore, does not fall within the 
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mischief of Section 17(2)(sic) (Section 17(1)(b) of 
the Registration Act and is, therefore, not 


compulsorily registrable." 


Deo Chand v. Shivram, (1969)3 SCC 330, has 
held that documents which affirm an oral 


partition, do not require registration. 


Kale and Others v. Director of Consolida d 


Others, 1976(3) SCC 119, it is held NF family 


arrangement may even be G is not 
compulsorily registrable. 


Q 


MEMORANDUM O T HAD TAKEN PLACE 
IS NOT A ENT WHICH WOULD 
REQUIRE ULSORY REGISTRATION 

ON 17 OF THE REGISTRATION 


Tek Bahadur Bhujil vs. Debi Singh Bhujil and 
Others, AIR 1966 SC 292, the Supreme Court 
enunciated the law with regard to family 
arrangement as follows:- "12. Family 
arrangement as such can be arrived at orally. Its 
terms may be recorded in writing as a 


memorandum of what had been agreed upon 
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between the parties. The memorandum need not 
be prepared for the purpose of being used as a 
document on which future title of the parties be 
founded. It is usually prepared as a record of 
what had been agreed upon so that there be no 
hazy notions about it in future. It is only when 
the parties reduce the family arrangement in 
writing with the purpose of using that writiag as 
proof of what they had arranged and, w e 
arrangement is brought about by the document 
as such, that the documen require 


registration as it is then me would be a 


document of title declari 


ure what rights 
in what properties ibn rties possess. The 


document Exhibit 3 ot appear to be of such 


a nature. It merge al the statements which 
the three wenn made, each referring to others 
as ae. referring to the properties as joint 
pro erly. fact the appellant, in his statement, 
ke to respondents 1 and 2 as two brother 
co- partners; and the last paragraph said: "We, 
the three brothers, having agreed over the above 
statement and having made our own statements 
in the presence of the Panch called by us, and 
signed and kept a copy of each of this document 


as proof of it.” The document would serve the 


purpose of proof or evidence of what had been 
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decided between the brothers. It was not the basis 
of their rights in any form over the property which 
each brother had agreed to enjoy to the exclusion 
of the others. In substance it records what had 
already been decided by the parties. We may 
mention that the appellant and respondent No. 1, 
even under this arrangement, were to enjoy the 
property in suit jointly and it is this agreement of 
theirs at the time which has later given ri e 


present litigation between the two. The document, 


to our mind, is nothing but a ndum of 
what had taken place and, Wy re, is not a 
r 


document which AY e compulsory 
registration under Section 17 of the Registration 


Act." 


MERE LIS OPERTIES ALLOTTED AT A 

PARTITI NOT AN INSTRUMENT OF 

PA TIGTON AND DOES NOT REQUIRE 
RATION 


In AIR 1988 Supreme Court 881(Roshan Singh 
and others vs. Zile Singh and others), the Apex 
Court at paragraph 9 has held as follows: "9. It is 
well-settled that while an instrument of partition 
which operates or is intended to operate as a 


declared volition constituting or severing 
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ownership and causes a change of legal relation 
to the property divided amongst the parties to it, 
requires registration under S.17(1)(b) of the Act, 
a writing which merely recites that there has in 
time past been a partition, is not a declaration of 
will, but a mere statement of fact, and it does not 
require registration. The essence of the matter is 
whether the deed is a part of the partition 


transaction or contains merely an i al 


indicate 


recital of a previously completed oe it The 


use of the past tense does not nege 

that it is merely a recital of a NO sasior It 
is equally well-settled Or. list of 
properties allotted at Doric. is not an 
instrument of parti and does not require 
registration. Seg 7(1)(b) lays down that a 
document ich registration is compulsory 
should, oh own force, operate or purport to 
opera create or declare some right in 
i oyable property. Therefore, a mere recital of 
what has already taken place cannot be held to 
declare any right and there would be no necessity 
of registering such a document. Two propositions 
must therefore flow: (1) A partition may be 
effected orally; but if it is subsequently reduced 
into a form of a document and that document 


purports by itself to effect a division and 
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embodies all the terms of bargain, it will be 
necessary to register it. If it be not registered, S.49 
of the Act will prevent its being admitted in 
evidence. Secondly evidence of the factum of 
partition will not be admissible by reason of S.91 
of the Evidence Act, 1872. (2) Partition lists which 
are mere records of a previously completed 
partition between the parties, will be admitted in 
evidence even though they are unregis > to 


prove the fact of partition: <>) 
Registration Act, 8th Edn., POY 


In A.I.R. 1970 Supre tt 833 (Satish 


Kumar and others 0 Surinder Kumar and 


others ), the Apex € has held that private 


award affecting O ion of immovable property 
worth more Ha Rs.100 requires registration. In 
the said Open it has also held by the Apex 
Co th the award is not a mere waste paper 
ks some legal effect. It is final and binding 
on the parties and it cannot be said that it is the 


waste paper unless it is made a rule of the Court. 


In A.I.R.2006 Supreme Court 1249 (N.Khosla 
vs. Rajlakshmi), the Apex Court has held that 
the declaration of pre- existing right which 


neither creates any right nor extinguish any right 
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in presenti or in futuro, so, award does not 
compulsorily requires registration under the 


Registration Act. 


THERE WAS NEITHER A DIVISION IN STATUS 
NOR A DIVISION BY METES AND BOUNDS ITS 
TERMS RELATING TO SHARES WOULD COME 
INTO EFFECT ONLY IN THE FUTURE IF«AND 
WHEN DIVISION TOOK PLACE - THIS S 
NOT REQUIRE REGISTRATION © 


In Maturi Pullaiah v. Maturi imham(AIR 
1966 SC 1836) Court O "Though conflict 
of legal claims in O ti or in future is 


generally a aes the validity of a family 


arrangement, it į 
fide dispu NG or possible, which may not 
involve, legal) aims will suffice. Members of a 


joi ndu family may, to maintain peace or to 


necessarily so. Even bona 


br bout harmony in the family, enter into 
such a family arrangement. If such an 
arrangement is entered into bona fide and the 
terms thereof are fair in the circumstances of a 
particular case, courts will more readily give 


assent to such an arrangement than to avoid it." 
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FACTS:- The properties were not ancestral 
properties but were acquired by Peda Venkaiah 
and, therefore, were his self-acquisitions, 
Narasimha was an able man, were as 
Venkatramaiah owas just an ordinary 
unsophisticated agriculturist. Narasimha was 
helping his father during the latter's lifetime. The 
father, therefore, told the brothers that a larger 
share should be given to Narasimha, the of 
the share to be settled by their motherAfter the 
death of the father, though Ve Sar was 


the de jure manager, the enti nagement of 


the estate was ae, ©) arasimha on a 


promise that his word would be 
on 


respected. After th r's death, Narasimha 
was not only m g the properties, but also 
was in ment of the moneylending 
business the business at Eluru. A large 
pro ork oNhe family properties stood in the name 
gaia In 1931 Narasimha wanted to 
separate himself from the family and asked 
Venkatramaiah to specify the properties that 
could be given to him; but Venkatramaiah 
requested Narasimha to continue to live as before 
and represented that he would be given three- 
fifths share in the properties at the time of 


partition. Subsequently, when Narasimha again 
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insisted upon getting away from the joint family, 


Venkatramaiah presumably because Narasimha 
was indispensable for the proper management of 
the large family properties and the business and 
also because a large extent of the properties stood 
in the name of Narasimha, 

entered into an arrangement with the lst 
defendant which was embodied in E B- 
1(FAMILY ARRANGEMENT), 

records the directions given by the father, the 
request made by Venkatramai ene 
asking him to continue the NOs the 
intention of Narasimha t te himself from 
the joint family in 1931, the request made by 
Venkatramaiah to simha to continue to 
manage the fami 

years and promise to Narasimha to give him 
at the ¢ 6 years three-fifths share in the 
pro ened It then proceeded to state that out of 
t amily properties which belonged to them at 
that time and which might be acquired thereafter. 
Venkatramaiah should take 2 shares and 
Narasimha should take 3 shares. 

therefore, clear that Narasimha contributed to the 
prosperity of the family. Their father, who 
acquired the properties before his death, gave a 


direction that Narasimha should be given a larger 


A gift to legal fraternity - Sridhara Babu N Advocate 





2048 


share in the property. Narasimha, though a 
junior member of the family, on the promise given 
by the elder brother managed the properties 
sincerely and improved them. He was demanding 
partition and was asking his brother to give him 
a larger extent of property as directed by their 
father. There was also a possibility of Narasimha 
claiming the properties standing in his name as 
his own. The elder brother, Venkatramaia’ e 
interests of harmony among the Kes of the 


family and for its benefit PNA 
dvice of the 


irections 


given by their father and on 


mother agreed to give Na three shares in 


the properties and to Q shares for himself 


therein. All the dients of a family 
arrangement aye Ao in decided cases are 
satisfied i wen case. We, therefore, hold, 
eee he lower Courts, that this was a 
r emeni binding on the members of 

ily. 
The next question turns upon the validity 
of Ex.B-1. Both the Courts held that Ex.B-1 did 
not require registration. Learned Counsel for the 
appellant contended that though in law 
Narasimha was entitled only to 1/2 share, the 
document enlarged his share to 2/5 and, 


therefore, it clearly affected immovable property 
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and hence it created a larger interest in the 
immovable property in favour of Narasimha 
within the meaning of Section 17(1)(b) of the 
Registration Act. The operative part of Ex. B-1 
reads thus: Therefore out of our family property, 
i.e., property which belongs to us at present and 
the property which we may acquire in future, the 
lst party of us and his representatives shalktake 
two shares while the 2nd party of us is 
representatives shall take three shares. We both 
parties, having agreed that she 


us or any one of our represe 


y one of 


s desires at 


any time that the famil rties should be 


partitioned according R tHe above mentioned 


shares and that a time our family shall 


continue to b int subject to the terms 
stipulated ei entered into this agreement. 
Iti mon case that this document did 
not Aroni a division by metes and bounds 
betWeen the parties. It did not also affect the 
interests of the parties in immovable properties in 
praesenti. What in effect it said was that that the 
parties would continue to be members of the joint 
Hindu family and that Narasimha would manage 
the family properties as before, and that when 
they effected a partition in future Venkatramaiah 


would get 2 shares and Narasimha would get 3 
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shares in the properties theu in existence or 
acquired thereafter. There was neither a division 
in status nor a division by metes and bounds in 
1939. Its terms relating to shares would come 
into effect only in the future if and when division 
took place. If so understood, the document did 
not create any interest in immovable properties in 


praesenti in favour of the parties mentioned 


therein. If so, it follows that the documen ot 


hit by Section 17 of the Indian ee Act. 


PARTITION DEED WHICH ee MUTUALLY 
ACTED UPON CANNOT STIONED FOR 
ITS NON-REGISTRATION no SC 


Amteshwar An K render Mohan Singh & 
Ors; ae C 148 Section 17(1) of the 


Registrati ct, 1908 in so far as it is relevant, 


re in der Clause (b) thereof, registration of 
LO Somen'ar instruments which purport or 
operate to create, declare, assign, limit or 
extinguish, whether in present or in future, any 
right, title or interest, whether vested or 
contingent, of the value of one hundred rupees 
and upwards, to or in immovable property". Sub 


section (2) of Section 17 creates exceptions to the 


mandatory requirements of Section 17(1) (b) and 
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(c). One of the exceptions made in Section 17(2) 
of the Registration Act 1908, is Clause (i). This 
exception pertains to "any composition deed." In 
other words all composition deeds are exempt 
from the requirement to be registered under that 
Act . The Composition Deed in this case was a 
transaction between the members of the same 
family for the mutual benefit of such members. It 
is not the appellants' case that the agr ts 
required registration under any oY, Apart 


from this, there is the principle rts lean 


in favour of upholding a f arrangement 
instead of disturbing "~D on technical or 
trivial grounds veg Om en the parties have 


mutually receive enefits under the 


arrangement . the courts below had 


nue O that the parties had enjoyed 


materiąl 
our enfes also re-scrutinized the evidence on 
vo this aspect and have found nothing to 


persuade us to take a contrary view. 


its under the agreements. We have 


PARTITION AMOUNTS TO TRANSFER FOR 
THE PURPOSE OF REGISTRATION ACT 

Partition, specially among the coparceners, would 
be a "Transfer" for purposes of Registration Act or 


not has been considered in Nani Bai vs. Gita Bai 
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Kom Rama Gunge AIR 1958 So 706 and it has 
been held that though a partition may be effected 
orally, if the parties reduce the transaction to a 
formal document which was intended to be 
evidence of partition, it would have the effect of 
declaring the exclusive title of the coparcener to 
whom a particular property was allotted (by 
partition) and thus the document would fall 
within the mischief of Section 17 (1) ( e 
Registration Act under which the do@ument is 
compulsorily registerable. If, er, that 
document did not evidence any, ion by metes 
and bounds, it would be Oy purview of 
that Section. This d YY has since been 
followed in Siromani r. vs. Hemkumar & Ors. 
AIR 1968 SC 12 

Zile Singh r8y AIR 1988 SC 881. 


A SIBLE - SC 


+ 
apne PARTITION DEED - NOT 


In the decision reported in Bhagwan Das and 
Others v. Girja Shanker and Another, JT 2000 
(Suppl.1) S.C. 246, the appellant claimed 
exclusive possession of property on the basis of 
an unregistered partition deed and the 


respondents therein claimed possession along 


A gift to legal fraternity - Sridhara Babu N Advocate 





2053 


with the appellants/ plaintiffs. The said 
unregistered partition deed was held to be 
inadmissible in evidence and the question was 
held in favour of the defendants/ respondents. In 
appeal, the Honourable Apex Court held that 
since the document relied on by the appellants 
therein was unregistered, it was rightly held by 


the High Court as inadmissible in evidence. 


ADMISSIBILITY OF "RSS RED 


PARTITION DEED O 


Siromani v. Hem > A.1I.R.1968 
S.C.1299: Of course, >. ment is admissible 


to prove an me on the part of the 
coparceners to b divided in status; in other 
words, to preye that the parties ceased to be joint 


from the q até of the instrument . . 


Singh v. Zile Singh, A.I.R.1988 
S.C.881: It is well-settled that the document 
though unregistered can however be looked into 
for the limited purpose of establishing a 
severance in status, though that severance would 
ultimately affect the nature of the possession held 
by the members of the separated family co- 


tenants In any view, the document Exh. P- 
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12 is a mere list of properties allotted to the 
shares of the parties. It merely contains the 
recital of past events. It is, therefore, admissible 


in evidence. ...... 


D. Sambashivan vs. Usharani : MANU/KA/ 
0682/2012 - 2012 (5) KarLJ 129 - A Division 
Bench of this Court held, in Umakant Rao vs 
Lalitabai, MANU/KA/0276/1988 _ : ) 
Kar.L.J. 155, that although a documenrit effecting 


a partition was inadmissible O of non- 
compliance with Section 34 of Y a 


Section 49 of the NO Act, it could 
nevertheless be adverted to fifstly, for the purpose 


mp Act and 


of proving ean Oha HUF, and secondly, 


of the extent or details of 


immovable properties then 
belonging the HUF. In K.Amarnath vs 
Put nd MANU/KA/0251/2000 : ILR 1999 
K 34, this Court highlighted a salient 
difference between Section 34 of the Stamp Act 
and Section 49 of the Registration Act, namely, 
that an infraction of the former by insufficient 
stamping has the consequence of prohibiting the 
document from being considered; whereas non- 
compliance of Section 49 has diverse implications 


- (a) the document can be considered in a suit for 
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specific performance; (b) the document has 
evidentiary value to prove part performance of a 
contract for the purposes of Section 53A of the 
Transfer of Property Act; and (c) it can be read as 
evidence of a collateral transaction which is not 
itself required to be executed by a registered 
instrument provided always, that the instrument 
is, at the relevant time, duly stamped. ..@...... 
Once the Court is satisfied that a memo 


contains the terms on which a partitien of joint 


family property had already t ce, such 
document in fact is a 12% g of past 
i 


transactions, an oral pan ch had already 
been completed; the document would be received 


by it in evidence. It stify reiteration that, a 
release deed or inquishment deed cannot be 
in favour Re more members of a family to 
the me of others. In other words, the 
releas yX relinquishor must simply walk away 
fi r extinguish all claims to the family 
properties. Otherwise the transaction would 
partake the nature of a transfer necessarily 


requiring compliance of the Stamp Act as well as 


the Registration Act. 
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IF THE RIGHTS ARE CREATED OR 
EXTINGUISHED BY THE SAID DOCUMENT, 
THE DOCUMENT REQUIRES REGISTRATION 


Mangal Prasad vs Vth Additional District 
Judge, AIR 1992 All 235 If the document is a 
recognition of pre-existing right then it can be 
called the memo of partition but if the rights are 
created or extinguished by the said do t, 
the document requires registratio In the 


present case for the first time ocument 
itself the entrire property "Y ed by metes 


and bounds and the TN) intly purchased 
by the two brothers was given in favour of one 


s 
brother depriving Be brother of his share 


his resulted in a situation 


in the said prop 
that docu t\created an exclusive right in 
respecto t property in favour of one brother 
an mÉ ht of other brother was extinguished. 
S document clearly required registration 
and was insufficiently stamped. The trial court 
has rightly impounded the document. The 
submission of the petitioner's counsel that the 
document is only a memorandum of partition is 
not correct and the submission is belied by the 
language of the document itself. I am clearly of 


the opinion that by the impugned document itself 
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the property was divided between the two real 
brothers and a joint property was given in favour 
of one brother resulting in a situation where the 
rights in respect of a joint property were created 
in favour of one brother and the rights of the other 
brother extinguished in the said property. This is 


clearly a case where in the rights in respect of a 
property were created and extinguished. Such a 
document clearly requires registration. <= 

FAMILY ARRANGEMENT woos NO 


REGISTRATION IS ey 


Supreme Court in O Q Ors. v. Deputy 


Director of Consoli n and Ors., 1976 AIR 
807, 1976 SC oe wherein the Hon'ble 
Supreme NEN laid down as follows : "The 
family seein may be even oral in which 
cas ngr istration is necessary. The registration 

e necessary only if the terms of the family 
arrangement are reduced into writing. Here also, 
a distinction should be made between a 
document containing the terms and recitals of a 
family arrangement made under the document 
and a mere memorandum prepared after the 


family arrangement had already been made either 


for the purpose of the record or for information of 
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the Court for making necessary mutation. In such 
a case the memorandum itself does not create or 
extinguish any rights in immovable properties 
and is therefore, not compulsorily registrable. The 
members who may be parties to the family 
arrangement must have some antecedent title, 
claim or interest even a possible claim in the 
property which is acknowledged by the parties to 
the settlement. Even if one of the pari 
settlement has no title but sy the 


arrangement the other party he es all its 


claims or titles in favour of 1 person and 
acknowledges him to be AO owner, then the 


antecedent title must ed and the family 
arrangement will b Os Id and the Courts will 
find no difficult pyre assent to the same. 
Even if b oO present or possible 
which m t involve legal claims are settled by 
ab fide family arrangement which is fair and 
e le the family arrangement is final and 
binding on the parties to the settlement". 

The object of a family arrangement is to 
protect the family from long drawn litigation or 
perpetual strife which mars the unity and the 
solidarity of the family. A family arrangement by 
which the property is equitably divided between 


the various contenders so as to achieve an equal 
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distribution of wealth, instead of concentrating 
tho same in the hands of a few, is a milestone in 
the ad ministration of social justice. Where by 
consent of the parties a matter has been settled, 
the courts have learned in favour of upholding 
such a family arrangement instead of disturbing 
it on technical or trivial grounds. Where the 
courts find that the family arrangement suffers 
from a legal lacuna or 1 formal defect, th of 
estoppel is applied to shut out the a of the 
person who being a party NS family 
arrangement, seeks to unsettl Qia dispute 
and claims to revoke t y arrangement 


under which he intself enjoyed some 


material benefits. (S 
(i) The family syp% ust be bona fide so as to 
resolve X putes. (ii) It must be voluntary 


and not ed by fraud, coercion or undue 


añd’rggistration is necessary; (iv) Registration is 


2 It may be even oral, in which case 


necessary only if the terms are reduced to writing 
but where the memorandum has been prepared 
after the family arrangement either for the 
purpose of record or for information of court, the 
memorandum itself do not create or extinguish 
any rights in immovable property and, therefore. 


does not fall within the mischief of s. 17(2) of the 
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Registration Act and is not compulsorily 
registrable; (v) The parties to the family 
arrangement must have some antecedent title, 
claim or interest, even a possible claim in the 
property which is acknowledged by the parties to 
the settlement. But, even where a party has no 
title and the other party relinquishes all its claims 
or titles in favour of such a_ personqand 
acknowledges him to be the sole owner, t the 
antecedent title must be assumed KJ family 


arrangement will be upheld AD 
Where bona fide disputes “ly 


urts; (vi) 


d by a bona 


fide family TNO 


arrangement is final O N? ing on the parties to 


such family 


settlement. 


UNDER H PARTITION NEED NOT BE 
EFFECT LY BY REGISTRATION DEED 


KRamaswamy, B Hansaria Hon'ble Supreme 
Court in Digambar Adhar Patil v. Devram Girdhar 
Patil, AIR 1995 SC 1728, 1995 (2) SCALE 802, 
1995 Supp (2) SCC 428 wherein Hon'ble 
Supreme Court has held that under Hindu law, it 
is not necessary that the partition should be 
effected by a registered partition deed. Even a 


family arrangement is enough to effectuate the 
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partition between coparceners and to confer right 


to a separate share and enjoyment thereof. 


COMPULSORILY REGISTRABLE PARTITION 
DEED 


In NANI BAI v. GITABAI, , AIR 1958 SC 706 
Supreme Court observed that: “Under « the 
Mitakshara School of Hindu Law partiti y 
be either (1) a severance of the jomt status 
of the coparcenary by mere defini ares but 
without specific allotments o (2) partition 
by allotment of we D> by metes 


if reduced to mt 


and bounds according N2 res. The latter, 
becomes compulsorily 


registrable un I7(1)(b) of the Indian 


Registrationfc™but the former does not. 


B E 20-12-2004 STRESSED UNDER 2005 
AMENDMENT 


+ 
a PARTITION DEED 


Lokamani and Ors. vs. Mahadevamma and 
Ors.: MANU/KA/2915/2015 - ILR 2015 KAR 
5095 - Section 6 of the Hindu Succession Act, 
1956 came to be amended, conferring on the 


daughters of a co-parcener the status of co- 
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parcener giving equal right in the coparcenary 
property along with the son. - Explanation to sub- 
Section (5) of Section 6 of the Hindu Succession 
Act, 1956 categorically declares that nothing 
contained in Section 6 applies to a partition, 
which has been effected before 20th day of 
December 2004. In other words, if a partition had 
taken place in the family before 20th December 
2004, by virtue of the amendment, a 

ains the 


cannot claim share in the co-parcen ar 


. Explanation to sub-Section 


meaning of partition for the nae of Section 6. 
1 


- Oral partition, palu-patta stered Partition 
Deed are excluded Wes the “purview of the word 


"partition" used i Dron 6. It is only the 
y of aregistered Deed prior 

04, which debars a daughter 

from sta n equal share with a son in a co- 
par engr property. ...... Admittedly there is no 
OM Partition Deed between Sannamadaiah 
and Mahadevappa, evidencing the alleged 
partition that took place in the year 2000. Even if 
there was a partition, oral or by an unregistered 
Partition Deed of the year 2000 as contended by 
the defendants, it cannot be treated as partition 


for the purpose of Section 6 and the rights of the 


daughters to claim an equal share as co- 
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parceners along with Sannamadaih's' son 


Mahadevappa remains unaffected. 


COMPROMISE DECREE REGISTRATION DOES 
NOT DEPEND ON SUIT VALUATION SLIP 


Addl. Distt. Sub-Registrar Siliguri vs. Pawan 
Kumar Verma and Ors.: MANU/SC/0454/2013 


- The scheme for valuation for the pu of 


registration would show that an inst ent has 
to be valued in terms of the m Sa. at the 
time of execution of the docu SO the instant 

NO. valuation 


case, it appears that we 
in the Civil Court. The learned Civil Judge, as per 


annexure P3-Order 30.03.2001, directed 
the Sheristadar ses the amount of stamp 
paper for ation of the suit property. The 
suit was ituted in the year 1999. The same 
wa cofapromised in the year 2001. The Plaintiff 
fi tamp papers as per valuation of the 
Sheristadar in the suit on 03.08.2004 and the 
decree was presented for registration before the 
Additional Registrar on 23.05.2007. In view of the 
objection raised with regard to the assessment of 
market value for the purpose of registration, the 
Plaintiff sought for clarification leading to 


annexure P6-Order. However, without 
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reference to the court, it appears that the 
Collector made an independent assessment and 
that was what was struck down by the court. 
Once the court had made the exercise to fix the 
market value of a property, the same can be 
reopened or altered only in a process known to 
law. That is not the situation in the instant case 
where a partition suit was filed in the year 4999, 
compromised in the year 2001, stam 
assessed on the basis of suit valuati 
decree presented for registration å 

Market value for the 
Stamp Act, 1899 is not th s suit valuation 
for the purpose of PAA court fee. The 


for assessment of the 


procedures are difi 

stamp duty and Pitat of an instrument. 
The refere NG e expression 'on the basis of 
any seu Poison after hearing the State 


Gov. ran t' appearing in Rule 3 of The West 


B Stamp (Prevention of Undervaluation of 
Instruments) Rules, 2001, would clearly show 
that the suit valuation cannot be automatically 
followed for the purpose of registration. .............. 
The Suits Valuation Act, 1887 and The Indian 
Stamp Act, 1899 operate in different fields. 
However, going by the scheme of the Act and 


Rules as amended by West Bengal, we are of the 
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view that it will only be appropriate that in such 
situations where the registering authority has 
any difference of opinion as to assessment on the 
stamp duty of the instrument presented for 
registration on the orders of the court, it will only 
be appropriate that Registrar makes a back 
reference to the court concerned and the court 
undertakes a fresh exercise after affording an 


opportunity of hearing to the registering a y 


with regard to the proper value of SY ee 
for registration. The registering Kô) ty cannot 
be compelled to follow invaria e value fixed 


by the court for the rong k: valuation. 


Dr. Chiranji Lal (D s. v. Hari Das (D) By 
LRs. , MANU/S 6/2005 : (2005) 10 SCC 
746 the t16m arose whether a final decree 
becomes ceable only when it is engrossed on 
the tafo Dpaper. The three- Judge Bench dealing 

the controversy has opined that Article 136 
of the Limitation Act presupposes two conditions 
for the execution of the decree; firstly, the 
judgment has to be converted into a decree and 
secondly, the decree should be enforceable. The 
submission that the period of limitation begins to 
run from the date when the decree becomes 


enforceable, i.e., when the decree is engrossed on 
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the stamp paper, is unacceptable. The Bench, 
while elaborating the said facet, proceeded to lay 
down as under:- 24. A decree in a suit for 
partition declares the rights of the parties in the 
immovable properties and divides the shares by 
metes and bounds. Since a decree in a suit for 
partition creates rights and liabilities of the 
parties with respect to the immovable propexties, 
it is considered as an instrument liabl e 


payment of stamp duty under the Indtan Stamp 


Act. The object of the Stamp A ine” securing 
the revenue for the State, Vai eme of the 


Stamp Act provides that NO of partition not 
duly stamped can be impotinded and once the 


requisite stamp dut g with penalty, if any, is 
paid the decree 1P acted upon. 

25. co of the final decree in 
a suit for A ion would relate back to the date 
of e ree. The beginning of the period of 
linatfation for executing such a decree cannot be 
made to depend upon date of the engrossment of 
such a decree on the stamp paper. The date of 
furnishing of stamp paper is an uncertain act, 
within the domain, purview and control of a 
party. No date or period is fixed for furnishing 


stamp papers. No rule has been shown to us 


requiring the court to call upon or give any time 
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for furnishing of stamp paper. A party by his own 
act of not furnishing stamp paper cannot stop the 
running of period of limitation. None can take 
advantage of his own wrong. The proposition that 
period of limitation would remain suspended till 


stamp paper is furnished and decree engrossed 


thereupon and only thereafter the period of twelve 
years will begin to run would lead to absurdity. In 
Yeshwant Deorao Deshmukh v. vem 
Ramchand Kothari MANU/SC/0033/1950 : 1950 


SCR 852 : AIR 1951 SC 16) it that the 
payment of court fee on the 127 t found due 
e 


was entirely in the power © cree holder and 
there was nothing to p him from paying it 


then and there; a decree capable of 
execution from t 9p date it was passed. 

26. imitation are meant to see that 
parties,d resort to dilatory tactics, but seek 
thei rém y promptly. As abovenoted, there is no 
s tOry provision prescribing a time limit for 
furnishing of the stamp paper for engrossing the 
decree or time limit for engrossment of the decree 
on stamp paper and there is no statutory 
obligation on the Court passing the decree to 
direct the parties to furnish the stamp paper for 
engrossing the decree. In the present case the 


Court has not passed an order directing the 
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parties to furnish the stamp papers for the 
purpose of engrossing the decree. Merely because 
there is no direction by the Court to furnish the 
stamp papers for engrossing of the decree or there 
is no time limit fixed by law, does not mean that 
the party can furnish stamp papers at its sweet 
will and claim that the period of limitation 
provided under Article 136 of the Act wouldgstart 
only thereafter as and when the d is 
engrossed thereupon. The starting of&period of 
limitation for execution of a x) decree 
cannot be made contin W the 


engrossment of the decre stamp paper. 


< 
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RIGHT TO PRE-EMPTION 


RIGHT TO PRE-EMPTION UNDER PARTITION 
ACT - REGARDING DWELLING HOUSE 


In the case of Ghantesher Ghosh vs. dan 
Mohan Ghosh and others (1996) 11 6 
Court interpreting Section 4 of the sy. Act 


made the following a ©) order to 


answer this moot question, it o be kept in 
view what the legislature i d while enacting 
the Act and specially. Section 4 thereof. The 
legislative intent as Oren by the Statement of 
Objects and AA as noted earlier, makes it 
clear that ~ riction imposed on a stranger 
oP share of one or more of the co- 
ow i dwelling house by Section 44 of the 
TI is tried to be further extended by Section 
4 of the Partition Act with a view to seeing that 
such transferee washes his hands off such a 
family dwelling house and gets satisfied with the 
proper valuation of his share which will be paid 
to him by the pre-empting co-sharer or co- 
sharers, as the case may be. This right of pre- 


emption available to other co- owners under 
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Section 4 is obviously in further fructification of 
the restriction on such a transferee as imposed 


by Section 44 of the T.P. Act." 


Court in the case of Babu Lal vs. Habibnoor 
Khan (dead) by Lrs. And ors. 2000 (5) SCC 662 
considering the applicability of Section 4 of the 


Act observed: "Therefore, one of the asic 


conditions for applicability of Section d 
down by the aforesaid decision >. as 


expressly mentioned in the seçti that the 
stranger-transferee must QF artition and 
separate possession of © ndivided share 


transferred to him by A cozowner concerned. It 


is, of course, true t he said decision it was 
observed that though the stranger- 
transferee undivided interest moves an 
execution. ap] lication for separating his share by 
metesean® bounds it would be treated to be an 
apptication for suing for partition and it is not 
necessary that a separate suit should be filed by 
such stranger- transferee. All the same, however, 
before Section 4 of the Act can be pressed into 
service by any of the other co-owners of the 
dwelling house, it has to be shown that the 
occasion had arisen for him to move under 


Section 4 of the Act because of the stranger- 
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transferee himself moving for partition and 
separate possession of the share of the other co- 
owner which he would have purchased. This 
condition is totally lacking in the present case. To 
recapitulate, Respondent 1 decree- holder 
himself, after getting the final decree, had moved 
an application under Section 4 of the Act. The 
appellant, who was a stranger purchaser, had not 


filed any application for separating his sh m 


the dwelling house, either at ‘> of 
preliminary decree or final O 
thereafter in execution "Oe 


PREMATURE on aer Donner SECTION 


or even 


4 OF PARTITION T MAINTAINABLE 

Srilekha sh\vs. Partha Sarathi Ghosh AIR 
2002 SC pag e 2500 "Applying the ratio in the 
afo nttoned decided cases to the case in hand 
t oSition that emerges is that the last owner of 
the suit property left one male heir (son) and three 
female heirs (widow and two daughters) who 
succeeded to the suit property. The widow 
transferred her interest in the suit property by gift 
in favour of her two daughters, who in course of 
time got married; the two daughters filed the suit 


for partition of the suit property which was a 
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female dwelling house; the partition suit was 
decreed preliminary; at the stage of execution 
proceedings the petition has been filed by the 
male heir i.e. the brother of the plaintiffs claiming 
right of pre-emption to purchase the share of one 
of the sisters (plaintiff No. 2). In strict sense the 
provision of Section 4 of the Partition Act has no 
application in the case. Neither can the plamtiffs 
who are daughters be said to be strange e 
family nor is there any material to showqthat they 
have expressed their intention net S. in the 
suit property or to transfer t Oai in the 


same to a person who is er to the family. 


It is also to be kept in @ d tirat the plaintiffs have 


acquired interest in < operty by gift from their 


mother. O ey have stepped into the 
shoes of thâi er. Under the circumstances 
the petiti d by the defendant under Section 
4 oft rtition Act was not maintainable and 

lable to be dismissed as premature. At the 
same time keeping in view the object and purpose 
of preserving unity of the family dwelling house 
for occupation of members of the family the 
plaintiffs cannot be given a right to transfer their 
interest in the family dwelling house in favour of 
a stranger. If they decide not to reside in the suit 


dwelling house and desire to transfer their 
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interest then they must make an offer to the 
defendant and if he is willing to purchase the 
interest of the sisters then he will be entitled to 
do so on payment of the consideration mutually 


agreed or fixed by the Court". 


BEFORE INVOKING PARTITION ACT 
FOLLOWING CONDITIONS TO BE FULFI D 


In the case of Ghantesher Ghosh vs. Madan 
Mohan Ghosh and others (199 we 446 

In this case it has been held t QO. Section 4 
can be invoked the followé ditions must be 


fulfilled viz.: 


(1) A co-owner pag Dinaviaed share in the 


family dwelling should effect transfer of his 


undivided imtérest therein; 

(2) The, t ree of such undivided interest of 
the er should be an outsider or stranger to 
t amily; 

(3) Such transferee must sue for partition and 
separate possession of the undivided share 
transferred to him by the co-owner concerned; 

(4) As against such a claim of the stranger 
transferee, any member of the family having 


undivided share in the dwelling house should put 
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forward his claim of pre-emption by undertaking 
to buy out the share of such transferee; and 

(5) While accepting such a claim for preemption 
by the existing co-owner of the dwelling house 
belonging to the undivided family, the court 
should make a valuation of the transferred share 
belonging to the stranger transferee and make the 
claimant co-owner pay the value of the share of 


the transferee so as to enable the clai 


transferred share of the stranger. 


dwelling house belonging to t ivided family 


so that the stranger tran n have no more 
claim left for partition and s€parate possession of 


his share in the engl house and accordingly 


d entry in any part of such 


can be effectivel 
family dwe use. 
I, i o held that Section 4 has been 
en tel Nor the purpose of insulating the 
ee peace of members of undivided family 
occupying a common dwelling house from the 
encroachment of a stranger transferee of the 
share of one undivided co-owner as the remaining 
co-owners are presumed to follow’ similar 
traditions and mode of life and to be accustomed 


to identical likes and dislikes and identical family 


traditions. It is held that the scheme seeks to 
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protect the family members from the onslaught 
on their peaceful joint family life by stranger- 
outsider to the family who may be having different 
outlook and mode of life including food habits and 
other social and religious customs. It is held that 
entry of such outsider in the joint family dwelling 
house is likely to create unnecessary 
disturbances not germane to the peaceqand 
tranquillity not only of the occupant e 
dwelling house but also of neighbours fesiding in 
the locality. It is held that coN re objects 
in view the right flowing from wW, cannot be 
restricted in its operaio (OY up to the final 


decree for partition. It One crystallization 


of share may aie Oe e but separation and 


partition take p, nly by actual division be 
metes anq, s and delivery of possession of 
respectiv res to the respective shareholders. 
It i ngc hat this can be achieved only at the 
s f execution of the final decree. It is held 
that only after execution, separation and partition 
the court would become functus officio. It is held 
that the provisions of Section 4 would, therefore, 
be available at all stages of the litigation till the 
litigation reaches its terminus by means of full 


and final discharge and satisfaction of the final 


decree for partition. It is held that if a stranger 
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transferee enters the arena of contest at any stage 
and seeks to get his share separated he can be 
said to be suing for partition and separate 
possession within the meaning of Section 4. It has 
been held that such a transferee may come on the 
scene prior to the final decree or he may come on 
the arena of contest even in execution 
proceedings as a transferee of the decretal «ight. 
Itis held that in either eventuality it woul id 


that such a stranger is suing for ey 


PREFERENTIAL RIGHT GIV A HEIR OF 
HINDU UNDER SECTIO A 


Babu Ram vs. ltn Singh (Deceased) 
d Ors.: 


through hi L.Rs. an 

MANU/SC. 019 - AIR 2019 SC 1506 - 
When eS thought of conferring rights of 
suc esio in respect of various properties 
hor agricultural holdings, it put a 
qualification on right to transfer to an outsider 
and gave preferential rights to other heirs with a 
designed object. Under Shastric Law, interest of a 
coparcener would devolve by principles of 
survivorship to which an exception was made by 


virtue of Section 6 of Act. If conditions stipulated 


in Section 6 were satisfied, devolution of such 
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interest of deceased would not go by survivorship 
but in accordance with provisions of Act. Since, 
right itself in certain cases was created for first 
time by provisions of Act, it was thought fit to put 
a qualification so that properties belonging to 
family would be held within family, to extent 
possible and no outsider would easily be planted 
in family properties. It was with this objectivethat 


a preferential right was conferred upon ré g 


that, he 


heirs, in case any of heirs was Y of 


transferring his interest in p 
received by way of succe under Act. 


Preferential right given “Q eir of a Hindu 
wW 


under Section 22 of Act applicable even if 


property in questio an agricultural land. 


The ea into force on 17th June, 
1956. Se 2 has remained unchanged since 
the engchment. While considering the effect of 
Seefion 22, Section 4(2) may also be required to 
be looked into. However, Section 4(2), as 
originally enacted has since then been omitted by 
the Hindu Succession (Amendment) Act, 2005 
(Act 39 of 2005). Before such omission, Section 4 
as originally enacted was as under: 4. Over-riding 
effect of Act. - (1) Save as otherwise expressly 


provided in this Act, - (a) Any text, Rule or 
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interpretation of Hindu law or any custom or 
usage as part of that law in force immediately 
before the commencement of this Act shall cease 
to have effect with respect to any matter for which 
provision is made in this Act; (b) Any other law in 
force immediately before the commencement of 
this Act shall cease to apply to Hindus insofar as 
it is inconsistent with any of the provigions 
contained in this Act. 

(2) For the removal of doubts it is ND, ared 


that nothing contained in thi shall be 

deemed to affect the provision Oi for the 

fragmentation of agricultural holdings or for the 
e devolution of tenancy 

rights in respect 

Sect nO the Act is as under: 

22. Peso right to acquire property in 

certai ases - (1) Where, after the 

c ncement of this Act, an interest in any 


immovable property of an intestate, or in any 


business carried on by him or her, whether solely 


or in conjunction with others, devolves upon two 


or more heirs specified in class I of the Schedule, 
and any one of such heirs proposes to transfer his 


or her interest in the property or business, the 
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other heirs shall have a preferential right to 
acquire the interest proposed to be transferred. 

(2) The consideration for which any interest in the 
property of the deceased may be transferred 
under this Section shall, in the absence of any 
agreement between the parties, be determined by 
the court on application being made to it in this 
behalf, and if any person proposing to acquise the 


interest is not willing to acquire it e 


consideration so determined, such Sy shall 


be liable to pay all costs of o t to the 
application. NO 

(3) If there are two or mor pecified in class 
I of the Schedule proposing to acquire any 
interest under this n, that heir who offers 
the highest conse ion for the transfer shall be 


preferred. “> 
ExplangtiGsp n this section, "court" means the 


court witRin the limits of whose jurisdiction the 
i oyable property is situate or the business is 
carried on, and includes any other court which 
the State Government may, by notification in the 


Official Gazette, specify in this behalf. 
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CHAPTER-25 
DWELLING HOUSE 


A FEMALE HEIR'S RIGHT TO CLAIM 
PARTITION OF THE DWELLING HOUSE DOES 
NOT ARISE UNTIL THE MALE HEIRS CHOOSE 
TO DIVIDE THEIR RESPECTIVE SHARES 
THEREIN, BUT TILL THAT HAPPENS «THE 
FEMALE HEIR IS ENTITLED TO TH T 
TO RESIDE THEREIN © 


Narashimaha Murthy vs. supp (Smt.) & 
c 


Ors, (1996) 3 SCC “ANO onsidering the 
provisions of Section f tħe Act in the light of 


23,0 
Section 4(1) of Partits ct and Section 44 of the 


Transfer of Pr Act made the following 


observatio 

"Attentio now be invited to the last sentence 
int cfr dvision and the proviso, for there lies the 
L get to the heart of the matter. On first 
impression the provision may appear conflicting 
with the proviso but on closer examination the 
conflict disappears. A female heir's right to claim 
partition of the dwelling house does not arise 
until the male heirs choose to divide their 


respective shares therein, but till that happens 


the female heir is entitled to the right to reside 
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therein. The female heir already residing in the 
dwelling house has a right to its continuance but 
in case she is not residing, she has a right to 
enforce her entitlement of residence in a court of 
law. The proviso makes it amply clear that where 
such female heir is a daughter, she shall be 
entitled to a right of residence in the dwelling 
house only if she is unmarried or has ę&been 


deserted by or has separated from her d 


or is a widow. On first impression, it appears that 
when the female heir is the N she is 
entitled to a right of residen KON dwelling 
house so long as she suffi ae one of the 
four disabilities i.e. ( s nmarried; (2) being 


a deserted wife; (3) separated wife; and (4) 
being a widow. appear that female heirs 
other tha ughter are entitled without any 
qualificati o a right of residence, but the 
da hGNonly if she suffers from any of the 
MePrioned disabilities. If this be the 
interpretation, as some of the commentators on 
the subject have thought it to be, it would lead to 
a highly unjust result for a married 
granddaughter as a Class I heir may get the right 
of residence in the dwelling house, and a married 
daughter may not. This incongruous result could 


never have been postulated by the legislature. 
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Significantly, the proviso covered the cases of all 
daughters, which means all kinds of daughters, 
by employment of the words "where such female 
heir is a daughter" and not "where such female 
heir is the daughter". The proviso thus is meant 
to cover all daughters, the description of which 
has been given in the above table by arrangement. 


The word ‘daughter’ in the proviso is meat to 


include daughter of a predeceased son, er 
of a predeceased son of a ke we and 


daughter of a predeceased mene) 
residence of the female heirs ier ed in Class I 


of the Schedule, in NO be real and 
enforceable, presupposes that their entitlement 


e right of 


cannot be opstraclN ny act of the male heirs 


or rendered ill 


party me, ein in favour of others or in 


such as in creating third 
tenanting creating statutory rights against 
dis esSion or eviction. What is meant to be 
c in Section 23 is a dwelling house or 
houses, (for the singular would include the plural, 
as the caption and the section is suggestive to 
that effect) fully occupied by the members of the 
intestate's family and not a house or houses let 
out to tenants, for then it or those would not be 
dwelling house/houses but merely in description 


as residential houses. The section protects only a 
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dwelling house, which means a house wholly 
inhabited by one or more members of the family 
of the intestate, where some or all of the family 
members, even if absent for some temporary 
reason, have the animus revertendi. In our 
considered view, a tenanted house therefore is 
not a dwelling house, in the sense in which the 
word is used in Section 23. The second question 
does not present much difficulty. O al 
interpretation the provision refers to male heirs in 
the plural and unless they choo Y their 


respective shares in the dwe ose, female 
heirs have no right to i rtition. In that 
sense there cannot be hoh even when there 
is a single male. It (aways be necessary to 


have more than ale heir. One way to look at 
it is that i ia one male heir, the section is 
inapplicgak le.) ich means that a single male heir 


obviously bring unjust results, an 


x female heir's claim to partition. This 


intendment least conceived of as the underlying 
idea of maintenance of status quo would go to the 
winds. This does not seem to have been desired 
while enacting the special provision. It looks 
nebulous that if there are two males, partition at 
the instance of female heir could be resisted, but 


if there is one male, it would not. The emphasis 
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on the section is to preserve a dwelling house as 
long as it is wholly occupied by some or all 
members of the intestate's family which includes 
male or males. Understood in this manner, the 
language in plural with reference to male heirs 
would have to be read in singular with the aid of 
the provisions of the General Clauses Act. It 
would thus read to mean that when theres a 
single male heir, unless he chooses to t 
his share from the dwelling my female 


heirs cannot claim partition him. It 


cannot be forgotten that in a indu male- 
o 


oriented society, where O f a son was a 
religious obligation, for th lfillment of which 


Hindus have even ep to ee it 


vision would have to be interpreted in 

anner that it carries forward the spirit 
behind it. The second question would thus have 
to be answered in favour of the proposition 
holding that where a Hindu intestate leaves 
surviving him a single male heir and one or more 
female heirs specified in Class I of the Schedule, 
the provisions of Section 23 keep attracted to 


maintain the dwelling house impartible as in the 
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case of more than one male heir, subject to the 
right of re-entry and residence of the female heirs 


so entitled, till such time the single male heir 


chooses to separate his share; this right of his 


being personal to him, neither transferable nor 


heritable." 


A gift to legal fraternity - Sridhara Babu N Advocate 





CHAPTER-26 
SUCCESSION 


MOTHERS CLAIM IN DECEASED SONS 
PROPERTY - EVEN IF SHE REMARRIED SHE 
IS HIS MOTHER 


Mothers claim in deceased sons pro is 

recognized by Mysore High court statiiag even if 
sy be his 

mother. Thayamma case: AIR ys 176. 


she is remarried she does notec 


SURVIVALSHIP C CATE AND NOT THE 
LEGAL HEIRS RTIFICATE 


TAHSILDAR HAS GOT. sor ONLY TO ISSUE 


The Tah has got power only to issue 
suryivalship certificate and not the legal heirship 
c igate. Basavanni Shankar Ammanagi VS 
Smt. Keshavva And Ors case: 2002 (2) KarLJ 
317A. ILR 2002 KAR 581 

Tahsildar has got power only to issue survivalship 
certificate and not the legal heirship certificate. If 
the second respondent contends that she is the 
class I heir of the deceased-Shivanand, she must 


get the order from the competent Court to 
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establish that she is the class I heir of the 
deceased. Therefore, the impugned order passed 
by. the 5th respondent is not sustainable in the 
eye of law. The order passed by the 4th 
respondent holding that the appeal is not 
maintainable under the order passed by the 
Tahsildar is contrary to the relevant provisions of 
the Act. The appeal filed by the petitioner is 
maintainable and the order passed b GE 


respondent is not maintainable. sy. the 


Assistant-Commissioner has oR an error 
in passing the impugned order, ring that the 


appeal filed by the ponge h: maintainable. 


WHEN eae S BEEN ALREADY 
OPENED IN S AMENDMENT, CENTRAL 
AMENDM S NOT TAKE AWAY SUCH 
RIGHT,2 


S Devi & Ors. v. Lal Chand & Anr. [(2006 
(8) SCC 581], held: "21. The Act indisputably 
would prevail over the old Hindu law. We may 
notice that Parliament, with a view to confer right 
upon the female heirs, even in relation to the 
joint family property, enacted the Hindu 
Succession Act, 2005. Such a_ provision was 


enacted as far back in 1987 by the State of 
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Andhra Pradesh. The succession having opened 
in 1989, evidently, the provisions of the 
Amendment Act, 2005 would have no 
application.” ........ The principle of law applicable 
in this case is that so long a property remains in 
the hands ofa single person, the same was to be 
treated as a separate property, and thus sucha 
person would be entitled to dispose the 
coparcenary property as the same is 
separate property, but, ifa son is subsequently 
born to him or adopted by hi NS. 
whether it is by way of sale, m ND gift, will 
nevertheless stand, for Coa object to 
alienations so made by, NY before he was 
born or begotten, nce a son is born, it 


becomes a cop ry property and he would 


acquire È nee therein. 


¢ 
TH < ON'BLE MR.JUSTICE ANAND 
B EDDY of HIGH COURT OF 
KARNATAKA in the case of Swamy vs 
Thimmamma Decided on 16 April, 2013 


Observed:- Relating to devolution of interest, the 
opening of a succession came to be considered as 
the focal point by the Supreme Court in the case 
of Sheela Devi & Ors. v. Lal Chand & Anr. (2006) 
8 SCC 581 followed thereafter in the case of G. 
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Sekar v. Geetha & Ors. (2009) 6 SCC 99: (AIR 
2009 SC 2649). It was held that the date of the 
opening of the succession was the relevant date 
and if succession opened prior to the amendment 
Act of 2005 the provisions of the amendment Act 
would have no application because rights under 
the succession would vest upon the successors 
from the date the succession opened. Paragraph 
49 of the judgment in the case of G. v. 
Geetha & Ors. (2009) 6 SCC 99: (AIR\2009 SC 
2649) extracts paragraph 21 geo 


the case of Sheela Devi (supra 


gment in 
serves that 
the amendment Act ha plication to the 
succession which opened prior to the coming into 


force of the Act < e the word "negative" 


therein. x’ 


& 
gee AND SURVIVORSHIP 


Byamma vs. Ramdev: MANU/KA/0346/1990 - 
ILR 1991 KAR 3245 - 10. It is well settled that 
devolution of joint family property, which come to 
the hands of a son from his father or grand-father 
or great-grand-father as unobstructed heritage is 
governed by the Rule of Survivorship. A male 


coparcener acquires right to such property by 
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birth. This is different from property that may 
come to the hands of a coparcener in which he 
has no right by birth. This is what is known as 
obstructed heritage, and such property devolve 
by succession and not by survivorship. Such a 
distinction is well known in Hindu Law. 
Therefore, when Section 8(1)(d) of the Mysore Act 


refers to the properties passing on to a single 


coparcener by survivorship, it has refe o 


the ancestral properties which come xy hands 

upon partition or otherwise. 
11. It is also well settled ~Q coparcener 
Op" coparceners 


dies, his interest “none 
by survivorship. As long as the joint family is in 


existence, all the x ners jointly own all the 


properties. Eac rcener is a full owner of 


each prop ned by the joint family. The 
effect of “ey 


con edie e, each coparcener becomes entitled 
LOA possession and enjoyment of his 


share in the joint family properties. Partition by 


ion is severance of status and, asa 


itself does not create a right because the right of 
a coparcener existed even before partition. It only 
brings about demarcation of his interest with a 
right to separate possession and enjoyment. It is 
therefore, not correct to state that when a 


coparcener, upon partition, gets his share in the 
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joint family properties, it does not come to him by 
survivorship. The right which accrues to the 
coparcener is by operation of the Rule of 
Survivorship and the partition only demarcates 
his share in the joint family properties. As 
observed earlier, unobstructed heritage always 
devolves by operation of the Rule of Survivorship 
and there is no exception to this Rule. Iq has 
therefore been held that where a father s 
of by a Will, his interest in the joimt family 
properties in favour of his son, Nice in 


the hands of the son still retai character of 


coparcenary property, © t self-acquired 


property. 


Radha B Ka Ram Narayan and Ors.: 
MANU/S 8/2019 - Sukhdeo had inherited 
o and was alive till 1965. The 


fi rjof Appellant, Saheblal, predeceased him in 


1957. Saheblal was the son of Janakram. 
Janakram died in 1982. During the life time of 
Janakram, in terms of Section 6 of the 1956 Act, 
Saheblal could not have succeeded to the 
property as he could claim only through 
Janakram. Janakram, however, was alive till 


1982. If Saheblal himself had no claim in his own 
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rights, the question of Appellant, being his 
daughter, succeeding to the property does not 

grand son or granddaughter is 
clearly excluded from heirs in Class-I. Saheblal 
himself was grand son of Sukhdeo, who 
predeceased Sukhdeo. After the demise of 
Sukhdeo in 1965, therefore, the ancestral suit 
property could be and came to be partitioned 
between Janakram and Pilaram in 19 a 
result of that partition, the suit property came to 
the exclusive share of Janakramg Siva 
capacity. He could, therefore, o dispose 
of the same in the mann 


1 to 3 respectively) vi gistered sale deed dated 


he did in favour of his Bs. ons (Defendant Nos. 


21st July, 1979 er the stated partition of 
1967 nor oe sale deed in favour of 
Respondlegay efendant Nos. 1 to 3) dated 21st 
Jul has been challenged. The relief sought 
i suit as filed by the Appellant/Plaintiff is 
only for partition and awarding share to the 
Appellant/Plaintiff alongwith possession. Suffice 
it to observe that, the grand-daughter of 
Janakram (Appellant herein) could not have 
claimed a higher right than the right of her father 


Saheblal. ........ after the death of Sukhdeo in 
1965, the property devolved upon his two sons 
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Janakram and Pilaram. They succeeded to the 
ancestral property equally. They later effected 
partition in 1967, as a result of which, the 
property came to the exclusive share of 
Janakram. The father of Appellant, Saheblal, had 
predeceased his father Janakram and even his 
grandfather Sukhdeo. During the life time of 
Janakram, Saheblal could not have succeeded to 
the property and for the same reason, e 


Appellant being his daughter ey to 
claim any right higher than "S lal. 


Arshnoor Singh vs. H go Ra and Ors.: 
ee ee In present case, 


submission of -n that, suit property was 
n which the Appellant had 


coparcenary pro 
become a a on by birth. It was further 
submitted PÀ since the suit property was 
copareen property, Dharam Singh could not 
h ienated it without legal necessity of the 
family, or benefit to the estate. It was further 
submitted that the Sale Deed dated 30th October, 
2007 purportedly executed by Respondent No. 1 
in favour of Respondent Nos. 2 & 3, during the 
pendency of the Suit, was hit by lis pendens. ..... 
It is the admitted position that Inder Singh had 


inherited the entire suit property from his father 
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Lal Singh upon his death. As per the Mutation 
Entry produced by Respondent No. 1, Lal Singh's 
death took place in 1951. Therefore, the 
succession in this case opened in 1951 prior to 
the commencement of the Hindu Succession Act, 
1956, when Inder Singh succeeded to his father 
Lal's Singh's property in accordance with the old 
Hindu Mitakshara law. ...... Under Mitakshara 
law, whenever a male ancestor inhe y 
property from any of his paternal ancegtors upto 
three degrees above him, then mee 


upto three degrees below him, 


gal heirs 
get an equal 
right as coparceners in perty After 


the Hindu Succession Act, 1956 came into force, 


this position has < one a change. Post - 


its a self-acquired property 


1956, ifa oo. 
from his Nay ancestors, the said property 
oO f- 


becomes 
re inf c arcenary property If succession 
MD under the old Hindu law, i.e. prior to the 


commencement of the Hindu Succession Act, 


acquired property, and does not 


1956, the parties would be governed by 
Mitakshara law. The property inherited by a male 
Hindu from his paternal male ancestor shall be 
coparcenary property in his hands vis-A -vis his 
male descendants upto three degrees below him. 


The nature of property will remain as coparcenary 
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property even after the commencement of the 
Hindu Succession Act, 1956. ........ In the present 
case, the succession opened in 1951 on the death 
of Lal Singh. The nature of the property inherited 
by his son Inder Singh was coparcenary in 
nature. Even though Inder Singh had effected a 
partition of the coparcenary property amongst his 
sons in 1964, the nature of the property inherited 
by Inder Singh's sons would re s 
coparcenary property qua their male ee 


upto three degrees below nex) 
case, the entire property o 


present 


Singh was 


inherited by his son Inde as coparcenary 


property prior to oh parcenary property 


was partitioned bet he three sons of Inder 
a decree of partition dated 
4th Nove 64. The shares allotted in 
partition coparceners, continued to remain 
copareen property in their hands qua their 

descendants. As a consequence, the 
property allotted to Dharam Singh in partition 
continued to remain coparcenary property qua 
the Appellant. ...... The suit property which came 
to the share of late Dharam Singh through 
partition, remained coparcenary property qua his 
son - the Appellant herein, who became a 


coparcener in the suit property on his birth i.e. 
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on 22.08.1985. Dharam Singh purportedly 
executed the two Sale Deeds on 01.09.1999 in 
favour of Respondent No. 1 after the Appellant 
became a coparcener in the suit property It is 
settled law that the power of a Karta to sell 
coparcenary property is subject to certain 
restrictions viz. the sale should be for legal 
necessity or for the benefit of the estate. Thenus 


for establishing the existence of legal ne is 


on the alienee In the present N onus 
was on the alienee i.e. sep RS to prove 


that there was a legal ss, enefit to the 
estate, or that she had m a fide enquiries 


on the existence of dor Respondent No. 


1 has completely aw discharge the burden of 
proving that Dh 


Sale Deeds*da lst September, 1999 in her 


ingh had executed the two 


favour 0 egal necessity or for the benefit of 
the estate>In fact, it has come on record that the 
S eeds were without any consideration. 
Dharam Singh had deposed before the Trial Court 
that he sold the suit property to Respondent No. 
1 without any consideration. Respondent No. 1 
had also admitted before the Collector, Ferozepur 
that the Sale Deeds were without consideration. 
Hence, the ground of legal necessity or benefit of 


the estate falls through As a consequence, 
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the Sale Deeds dated lst September, 1999 are 
hereby cancelled as being illegal, null and void. 
Dharam Singh could not have sold the 
coparcenary suit property, in which the Appellant 
was a coparcener, by the aforesaid alleged Sale 

Since Respondent No. 1 has not 
obtained a valid and legal title to the suit property 
through the Sale Deeds dated 1st September, 
1999, she could not have passed on a bé le 
to Respondent Nos. 2 & 3 either. The oe 


Sale Deed dated 30th October, cuted by 


Respondent No. 1 in favour of ndent Nos. 2 


& 3 is hit by the cree : 
Sale Deed dated 30th Octobér, 2007 executed by 


Respondent No. 1 i r of Respondent Nos. 2 
& 3 being ares id, is hereby cancelled 
The Plaint anne oy t being a male coparcener 
in the nee. was vitally affected by the 
ofed sale of the suit property by his father 
. The Appellant therefore had the 
locus to file the Suit for a Declaration that the suit 
property being coparcenary property, could not 
have been sold by his father Dharam Singh 
without legal necessity, or for the benefit of the 
estate. AS a consequence, the Appellant was 


entitled to move the Court for a Declaration that 


the two Sale Deeds dated 1st September, 1999 
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executed by his father Dharam Singh in favour of 
Respondent No. 1 were illegal, null and void 

The very fact that the Sale Deeds dated Ist 
September, 1999 were executed without any 
consideration, would itself show that the suit 
property was sold without any legal necessity. 
Being coparcenary property, it could not have 
been sold without legal necessity, or fog the 


benefit of the estate The non-prod of 


the Jamabandis would make no “SD, as it 


did not affect the title/ me 
property. Q 


the suit 


SALIENT FEATUR EVOLUTION OF LAW 
OF PARTITION UCCESSION UNDER THE 


À OOL OF LAW 


è 
Jus if. Nagarathna of Karnataka High 
c in case of Balavant Rao and Ors. vs. 
Geeta and Ors.: MANU/KA/3504/2016 - ILR 
2017 KAR 2882 - 

(a) Prior to the codification of the rules regarding 
succession, under the traditional law, a Hindu 
family was ordinarily joint not only in estate but 
also in food and worship. Coparcenary property 


was an incidence of joint family estate as 
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distinguished from absolute or separate property 
of an individual coparcener. Coparcenary 
property devolved on the principle of survivorship 
as per the rules governing devolution of property 
by survivorship. The right of a male Hindu in 
coparcenary property was by birth. 

(b) Under the Hindu Law of Inheritance 
(Amendment) Act, 1929 certain female members 
of the joint family were included in the of 
succession by way of intestate No ae 


Subsequently, under the Hindu 's Rights 


to Property Act, 1937, at anges were 
r 


effected in law con®) tition. In the 
princely State of Mys 1 Act was enacted. 


or 
The said Act confer, Or the widow, the widow 
of a predeceas n and the widow of a 
predeceas O a predeceased son, a right of 
inheritąn he deceased's property even when 
the Ned left a male issue and such persons 
en allowed to claim partition, though they 
would take only a limited estate in the property of 
the deceased. 
(c) The rule of devolution of property by a 
survivorship was further abridged by the 
enforcement of the Hindu Succession Act, 1956. 
Under Section 6 of the said Act, as it stood prior 


to 2005 amendment, if a male Hindu died after 
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the commencement of the Act having an interest 
in a Mitakshara coparcenary property, his 
interest in the property was to devolve by 
survivorship upon the surviving members of the 
coparcenary. But if the deceased left behind 
surviving a female relative specified in Class-I of 
the Schedule I to the Act, or a male relative 
specified in that Class who claimed througheguch 
female relative, the interest of the deceas e 


Mitakshara coparcenary property “NS devolve 


by testamentary or intestate s von under 


the Act and not by survivorship’ s, the rule of 


survivorship would comeai ay (i) when the 
deceased left behind Oe surviving a female 


relative specified i s I, or a male relative 
specified in Cla Se claimed through such 
female relat ass I, or (ii) when the deceased 
had “A testamentary disposition of his 
undivi ide share in the coparcenary property. 

g qr 30 of the said Act, a coparcenary 
could make a testamentary disposition of his 
undivided interest in joint family property. A 
share of the deceased coparcenary in Hindu 
Mitakshara coparcenary property was deemed to 
be the share in the property. That would be 
allotted to him if a partition of that property had 


taken place immediately before his death. Thus, 
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a notional partition of coparcenary property 
before the death of a coparcener was 
contemplated under the section and the property 
would devolve on the heirs by way of succession 
and not by survivorship. While applying the 
principles of notional partition in a given case, 
one had to take into consideration the status of a 
person, who had separated himself from the 
coparcenary before the death of the dec Or 
the claim of any heir of such a rson as 
explained in Explanation 2. M 

(d) Section 6 of the Act has no amended by 
virtue of the Hindu Succe aoe Act, 
2005 under which, P er of a male Hindu 


governed by Mita Law, leaving behind 
coparcenary prey is considered to be a 


coparcene <P, purpose of succession to his 
interest oS itakshara coparcenary property. 


d 


a coparcener in her own right in the same manner 


er of a coparcener shall, by birth, become 


In AN Section goes further to state that the 


as the son; have the same rights in the 
coparcenary property as she would have had if 
she had been a son; and be subject to the same 
liabilities and disabilities in respect of the said 
coparcenary property as that of a son. A 


daughter, as a coparcener, can also dispose of her 
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right, title and interest in the coparcenary 
property by way of a testamentary disposition. 

(e) Sub-section 3 of Section 6 pursuant to the 
amendment states that where a Hindu dies after 
the commencement of the Hindu Succession 
(Amendment) Act, 2005, his interest in the 
property of a joint Hindu family governed by 
Mitakshara Law shall devolve by testament or 
intestate succession, as the case may b er 
the said Act and not by ites The 


coparcenary property shall be OG 
been divided as if a partition h e 


to have 
n place and 


the daughter is allotted me share as is 


allotted to a son; the O ofthe predeceased son 


or a pre-deceased er, as they would have 


got had they be e at the time of partition, 


shall be allo the surviving child of such pre- 
deceased So} 


or such pre-deceased daughter. 
Als te Share of the pre-deceased child of a pre- 
dée€ased son or a predeceased daughter, as such 
child would have got had he or she been alive at 
the time of the partition, shall be allotted to the 
child of such pre-deceased child of the pre- 
deceased son or a pre-deceased daughter, as the 
case may be. 


(f) The Explanation states that the interest of a 


Hindu Mitakshara coparcener shall be deemed to 


A gift to legal fraternity - Sridhara Babu N Advocate 





2103 


be the share in the property that would have been 
allotted to him if a partition of the property had 
taken place immediately before his death, 
irrespective of whether he was entitled to claim 
partition or not. This explanation is identical with 
Explanation-I of Section 6 prior to its amendment 


in the year 2005. 


CONCLUSIONS AFTER CoO G 
UNAMENDED SECTION 6 WITH © DED 


AFTER 2005 O 


Supreme Court, in th of Prakash vs. 
Phulavati a /2015 : (2016) 2 


SCC 36] - "17. Th 


clearly provides the right conferred on a 


f the amendment itself 


‘daughter parcener' is 'on and from the 
commenc t of Hindu Succession 
(A ent) Act, 2005'. Section 6(3) talks of 
d fter the amendment for its applicability. In 
view of plain language of the statute, there is no 
scope for a different interpretation than the one 
suggested by the text of the amendment. An 
amendment of a substantive provision is 
always prospective unless either expressly or 
by necessary intendment it is retrospective. 


In the present case, there is neither any 
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express provision for giving retrospective 
effect to the amended provision nor necessary 
intendment to that effect. Requirement of 
partition being registered can have no application 
to statutory notional partition on opening of 
succession as per unamended provision, having 
regard to nature of such partition which is by 
operation of law. The intent and effect the 
Amendment will be considered a little 1 On 


this finding, the view of the High oy be 


sustained. SO 
18. Contention of the resp s that the 


Amendment should be re 
a piece of social weaker annot be accepted. 


on cannot be given 


Even a social AY 
retrospective 1 nless so provided for or 


so intende 


e legislature. In the present 
case, ww xislature has expressly made the 
agentes S applicable on and from its 
ncement and only if death of the 
coparcener in question is after the 
Amendment. Thus, no other interpretation is 
possible in view of express language of the 
statute. The proviso keeping dispositions or 
alienations or partitions prior to 20th December, 
2004 unaffected can also not lead to the inference 


that the daughter could be a coparcener prior to 
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the commencement of the Act. The proviso only 

means that the transactions not covered thereby 

will not affect the extent of coparcenary property 

which may be available when the main provision 

is applicable. Similarly, Explanation has to be 

read harmoniously with the substantive provision 

of Section 6(5) by being limited to a transaction of 

partition effected after 20th December, 04. 

Notional partition, by its very nature; ot 

covered either under proviso or Ay" sub- 

section 5 or under the Explanati 

19. Interpretation of a provisi 

text and the context. No 

words of a statute in 

ambiguity, rational ing has to be given. In 
ct, harmonious meaning to 

advance t NED and intention of legislature 

has to be : 

20. rehave been number of occasions when a 


p sð or an explanation came up for 


interpretation. Depending on the text, context 


and the purpose, different rules of interpretation 
have been applied. 

21. Normal rule is that a proviso excepts 
something out of the enactment which would 
otherwise be within the purview of the enactment 


but if the text, context or purpose so require a 
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different rule may apply. Similarly, an 
explanation is to explain the meaning of words of 
the section but if the language or purpose so 
require, the explanation can be so interpreted. 
Rules of interpretation of statutes are useful 
servants but difficult masters. Object of 
interpretation is to discover the intention of 
legislature. 

22. In this background, we find that the o 
to Section 6(1) and sub-section (5) of€Section 6 
clearly intend to exclude the tra i referred 
to therein which may have t NG 


20th December, 2004 on ate the Bill was 


ace prior to 
introduced. Explanation cannot permit reopening 
of partitions which alid when effected. 


23. Accordingly, ld that the rights under the 


ners as on 9th September, 2005 


living go 


irre tite of when such daughters are born. 


eo eapplicable to living daughters of 


osgition or alienation including partitions 
which may have taken place before 20th 
December, 2004 as per law applicable prior to the 
said date will remain unaffected. Any transaction 
of partition effected thereafter will be governed by 


the Explanation." 
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IF THE DEATH OF A COPARCENER HAS 
OCCURRED PRIOR TO THE 2005 
AMENDMENT, THE LAW AS IT STOOD THEN 
WOULD APPLY IN THE MATTER OF 
SUCCESSION 


Justice B.V. Nagarathna of Karnataka High 

court in case of Balavant Rao and Ors, vs. 

Geeta and Ors.: MANU/KA/3504/2016,- R 

2017 KAR 2882 "...Principles to beQ&borne in 

mind while interpreting an ame o a piece 

of substantive law or legislatio, ney e context of 
e 


its having a prospective o ctive operation 


could be referred to, er. Sree of two 


decisions of the Ho upreme Court. 

a) In the aor Hitendra Vishnu Thakur 
vs. State o Or! [MANU/SC/0526/ 1994 
: (1994) 602] (Hitendra Vishnu Thakur), 
the Hén e Supreme Court in the context of 
s tive and procedural law has laid down the 
ambit and scope of an amending Act and its 
retrospective operation in the following terms: 
"(i) A statute which affects substantive rights is 
presumed to be prospective in operation unless 
made retrospective, either expressly or by 
necessary intendment, whereas a statute which 


merely affects procedure, unless such a 
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construction is textually impossible, is presumed 
to be retrospective in its application, should not 
be given an extended meaning and should be 
strictly confined to its clearly-defined limits. 

(ii) Law relating to forum and limitation is 
procedural in nature, whereas law relating to 
right of action and right of appeal even though 
remedial is substantive in nature. 


(iii) Every litigant has a vested right in su 


law but no such right exists in procedvigal law. 

(iv) A procedural statute sho Omn 

speaking be applied retrosp O the 
1 coves or 


result would be to “NO 
obligations or to impose new duties in respect of 


transactions alread mplished. 
(v) A statute O not only changes the 
t S 


procedure o creates new rights and 
liabilities be construed to be prospective in 
operation’ unless otherwise provided, either 
expfessly or by necessary implication." 

b) Referring to the aforesaid decision in 
Shyam Sunder vs. Ramkumar 
[MANU/SC/0405/2001 : (2001) 8 SCC 24] 
(Shyam Sunder), it has been held that when a 
repeal of an enactment is followed by a fresh 


legislation, such legislation does not affect the 


substantive rights of the parties on the date of the 
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suit or adjudication of the suit, unless such a 
legislation is retrospective and a court of appeal 
cannot take into consideration a new law brought 
into existence after the judgment appealed from 
has been rendered, because the rights of the 
parties in an appeal are determined under the law 
in force on the date of the suit. However, 
according to Hon'ble Supreme Court, the above 
position in law would be different in s 
which relate to procedural law, but&so far as 
substantive rights of parties aregc. Sa they 
remain unaffected by the a NO ont in the 

1 presumption 


enactment. Thus, while Q 
against retrospective erātion of a statute 


P 
dealing with ne Bt rights; where an 


amendment affe 


ocedure, it is presumed to 
be retros 1 unless the amending Act 
provides rwise. In that case, the Hon'ble 
Su e Court was dealing with Panjab Pre- 
e iðn Act, 1913 as substituted by Haryana Act 
10 of 1995, which is substantive law. It held that 
the amending Act being prospective in operation, 
did not affect the rights of the parties to the 
litigation on the date of adjudication of the pre- 
emption suit and the appellate court was not 


required to take into consideration the 
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substituted provision introduced by Section 15 of 
the amended Act. 

Thus, the Hon'ble Supreme Court, in the 
aforesaid decisions has borne in mind the 
distinction between substantive law and 
procedural law in the context of the operation of 
an amending statute or provision. If a piece of 
substantive law is amended, then such ą law 


would have prospective operation unle e 


retrospective, either expressly or by “ecessary 
intendment. The reason bein Ny vested 
rights prior to the amendmen NCD ct and 
not divested pursuant oe amendment. 
Therefore, if the “er a coparcener has 


occurred prior to t 5 amendment, the law 


as it stood they Si apply in the matter of 


successio <Q 
„Ò 

SU CKS ON UNDER SECTION 8 OF HSA 
ales SEPARATE PROPERTY 

Mallika and Ors. vs. Chandrappa and Ors.: 
MANU/KA/7032/2007 - ILR 2007 KAR 3216 - 
Under traditional Hindu law, from the moment a 
son is born, he gets a share in his father's 


ancestral property and becomes a co-parcener, 


on accrual of that right by his birth in the family, 
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that position is affected and modified by Section 
8 of the Hindu Succession Act 1956. 
Consequently, the property of the father who had 
separated from his family, on his death will be 
inherited and held by his sons in their individual 
capacity and son's son / sons will have no right 


therein as co-parceners. 


Hon'ble Supreme Court in Uttam v. g 
Singh MANU/SC/0256/2016 : 016) 4 
Supreme Court Cases 68 has de that the 
law, prior to the Hindu Succe mendment) 
Act, was that when a m du died after the 
commencement of the Hindu’ Succession Act, his 
interest in Mitaks cO-parcenary property 
devolve by s on upon the surviving 


members t co-parcenary, but for two 


exception ircumstances. The two exceptions 
ex icae by the Hon'ble Supreme Court are (a) 
male Hindu has disposed of his interest 


in the co-parcenary by a Will or other 


testamentary disposition, or (b) if the male Hindu 
is survived by a female relative specified in class- 
1 or by a male relative specified in that class 
claiming through such female relative. In the 
above two exceptional circumstances, the interest 


of the deceased male Hindu in a co-parcenary 
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would devolve by testamentary or intestate 
succession. If it is intestate succession, the 
interest of the dying male Hindu would devolve 
subject to the provisions of Section 8 of the Hindu 


Succession Act. 


HINDU SUCCESSION ACT IN CASE OF ROYAL 
PROPERTIES EXPLAINED 


Trijugi Narain vs. yor 
MANU/SC/1742/2019 1. Kö) 
Succession Act states that, it iy 

t 


and codify the law — ate succession 
amongst Hindus and as originally enacted did not 


of the 


ct to amend 


profess to amend dify the law relating to 
the nature of al roperties held by Hindus, 
with the e i of Section 14 of the Succession 
Act. ~% 

2. ofM of the Succession Act provides that 
t ext, rule, interpretation, custom or usage of 
Hindu law will cease to have effect with respect to 
any matter for which provision is made in the Act 
and further any other law in force, which is 
inconsistent with the provisions of the Act, will 
cease to apply. 

3. Section 6 of the Succession Act deals with 


devolution of interest of a Hindu male (and 
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daughter of a coparcener after amendment vide 
the Hindu Succession (Amendment) Act 2005) 
having interest in a Mitakshara coparcenary as 
distinct from a joint Hindu family. 

4. Sections 8 and 9 of the Succession Act relating 
to the general Rules of succession in case of males 
and females, respectively, do not apply to a living 
person but apply on the succession opening on 
the death. 

5. Similarly, Section 30 of the A Act 


which deals with testamentary 
empowers a Hindu to dispose ® property by 
will in accordance wD ovisions of the 


Indian Succession Act or. not ipso facto 
K ys 


ion and 


apply to a living pe 
of the holder's d 


d applies in the event 


possible 
am dfn ts vide the Hindu Succession 
Mere Act 2005, do not apply unless the 


succession opens and, therefore, no legal rights 


ption of Section 14 and some 


6. The ne j of the Succession Act, with the 


of a living person would get affected. 

7. Outside the limits of coparcenary, there is a 
fringe of persons, both male and female, who 
constitute the undivided or joint family which 
consists of lineal descendants from a former 


ancestor and includes their wives and unmarried 
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daughters. Joint Hindu family is, thus, a larger 
body consisting of group of persons who are 
united by the tie of sapindaship arising by birth, 
marriage or adoption. An individual who is a 
member of the joint Hindu family can hold 
separate or individual property and in addition, if 
he is a coparcener, have an interest in the 
coparcenary property of the joint Hindu fa 

8. However, with the enforcement 
Succession Act with effect from 17th 

any property inherited by an hei 

succession in the event of de 

17th June 1956 is absolu individual property 


and not ancestral property. 


Rule of N 


9. An estate vA 


partition é is prohibited by custom and 


inherited and ancestral, 
ereto is generally by the Rule of 


succesgio 


e An impartible estate is essentially a 


pri ogre is referred to as an ‘impartible 
LE 


creature of custom, though could also owe its 
origin to the term of a grant, a statute or a family 
settlement. By virtue of the Rule of primogeniture, 
the eldest or the first son succeeds to the property 
of the last holder to the exclusion of his younger 
brothers. ........... It is, therefore, well established 


that an impartible estate is clothed with the 
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incidents of self-acquired and separate property. 
Impartible estate even if inherited and ancestral, 
is not held by the coparcenary as a part of the 
coparcenary property, as the coparceners or 
members of the joint Hindu family do not have 
the right to partition or right to restrain 
alienation. ......... Any property belonging to the 
Ruler as a sovereign, which would devolye on 
succession by survivorship by applicatio e 
Rule of the primogeniture, would no& bear an 
incidence of a coparcenary prop property 
belonged to one person, tha e sovereign 
Ruler as the very conce Or. implies 
absolute authority, po ND, ownership that 
cannot be subjecte On action of partition or 


injunction by er person. Consequently, 


impartibl 
SE 


SUCCESSION BY PERSONS ENTERING 
RELIGIOUS ORDER 


en though the property was 


a, t of the sovereign Ruler were 


Msgr. Xavier Chullickal vs. Raphael : 2017 (3) 
KLJ 167 - MANU/KE/0908/2017 - 6. It may be 
true that a Hindu ascetic or a Christian priest 


would sever his connection with the members of 
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his natural family on entering into a religious 
order as per the prestine Hindu Law or the Canon 
Law. The ascetic or the priest in that sense may 
be said to have suffered a civil death making him 
ineligible to inherit a property either by intestate 
succession or testamentary succession. But the 
scenario has changed after the enactment of the 
Hindu Succession Act, 1956 and the Imdian 
Succession Act, 1925 which only gov e 


parties as regards inheritance and sucêession. 


To borrow the words of tice K.T. 


Thomas from George Spas TOF olly Joseph 


(MANU/KE/0003/1995 $Q 
(F.B.)): "Where there Op statute governing the 


(2) KLT 387 
area, the statute h acy over any personal 
law in that r Personal law has 
relevance he above extent vis-a-vis the 


statutory . In other words, personal law 
“er to the extent statutory law has 
Ss fi 


The above decision was affirmed in Molly 
Joseph v. George Sebastian 
(MANU/SC/0035/1997 : 1997 (1) KLT 1 (SC)) to 
hold that Ecclesiastical Tribunal has no 
jurisdiction to annul a marriage as per Canon 
Law in the light of the Divorce Act, 1869. The 


Supreme Court in so doing observed as follows:- 
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"It is well settled that when Legislature enacts a 
law even in respect of the personal law of a group 
of persons following a particular religion, then 
such statutory provisions shall prevail and 
override any personal law, usage or custom 
prevailing before coming into force of such Act." 
It necessarily follows that the rights of 
inheritance and succession to a Hindu ascetic or 
a Christian priest are governed by th u 
Succession Act, 1956 or the Indian yo 


Act, 1925 as the case may be. SO 
t 


7. The applicability he Indian 


Succession Act, 1925 to n Christians as 


defined in Section O. of is settled by the 


decision in Mary v. State of Kerala 
MANU/SC/071 : (1986 KLT 508 (SC) : AIR 
1986 SC 1 .Go quote from the above: "5. The 
Indian S sion Act, 1925 was enacted by 
Parliament with a view to consolidating the law 
applicable to intestate and _ testamentory 
succession. This Act being a consolidating Act 
replaced many enactments which were in force at 
that time dealing with intestate and testate 
succession including the Indian Succession Act, 
1856. Part V of the Act relates to intestate 
succession and it consists of a fasciculus of 


sections beginning with S. 29 and going up to S. 
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56. The rules relating to testate succession are to 
be found in Part VI of the Act which comprises 23 
Chapters commencing from S. 57 and ending 
with S. 191." 

This principle has been followed in Taluk 
Land Board v. Cyriac Thomas 
(MANU/SC/0766/2002 : (2002) 8 SCC 29) and 
Mathai Samuel v. Eapen en 
MANU/SC/0996/2012 : (2012 (4) KLT 7 
AIR 2013 SC 532) and sets at rest the troversy 
as regards the applicability oy 


Indian 


Succession Act, 1925. Yan 
8. The Indian sue’) Act, 1925 does 
not make any “ale. in the matter of 


inheritance or succession to a Christian priest or 
nun whether or N /she has taken a vow of 
poverty, c ity and obedience. The Division 
Bench of arnataka High Court noticed this 
thr ecades ago in Kempa Gowda v. Lucinda 
a others (MANU/KA/0179/1985 : AIR 1985 
Karnt. 231) wherein it was held as follows:- "9. 

The plaintiff is a Nun. She is devoted to 
religious life under certain vows and she lives in 
Convent. The case of the appellants is that 
because the plaintiff is a Nun, she is not entitled 
to any share in the suit properties. This 


contention, in our opinion, has no support of 
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reason. The plaintiff is no doubt, a Nun, but we 
find no statutory prohibition for her to claim 
legitimate share out of the estate of her father. 
The Indian Succession Act does not contain any 
such restraint. Nor there is any prohibition 
prescribed under ecclesiastical law. At any rate, 
no such law has been brought to our notice. We 
are, therefore, not inclined to accepte the 
contention that the plaintiff is not entitle y 


share in the suit properties merely Koj she is 


a Nun." 

A learned single Judge acres High 
Court echoed in similar li 1 the matter of 
the Indian ee Rt. Rev. Casmir 


Gnanadesikan Arc p of Madras, Mylapore 
MANU/TN/036 : (1990 (1) KLT 334 
(Mad.)) a OMlows: "The Inheritance Law 
applicable (to) a person who dies as a Christian, is 
imed¥in Part V of the Indian Succession 

So, unless there is some other statute, 

enacting a different law of inheritance, applicable 
to Christian priest like the deceased in this case, 
only Part V of the Indian Succession Act has to be 
applied to find out who is the heir to the above 


deceased Fr. Jacob. No such different enactment 


was placed before me. Then, as per Part V of the 
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Indian Succession Act, the petitioner is 
admittedly not a heir of the deceased priest." 

We are in perfect agreement with the 
decisions of the Karnataka High Court and 
Madras High Court that Indian Succession Act, 
1925 does not make a departure in the case ofa 
Christian priest or nun. There is absolutely no 
statutory prohibition for a Christian priest onun 


in the matter of intestate or testa 


succession of property of course “yr her 


personal capacity. Ne) 
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CHAPTER-27 
SCOPE OF MAINTENENCE EFFECT ON 
PROPERTIES 


HINDU SECOND WIFE NOT ENTITLED TO 
MAINTENANCE UNDER 125 CRPC 


Chella Rangamma vs. Chella Rangaia 
MANU/ KA/9464/2019 - It is admitte n 
the case on hand, the parties are o by 


Hindu Law. As per the princie d in the 
above case, the marriage of a vy wife during 


the existence of the ne) e first wife is a 
nullity under Section of ‘Hindu Marriage Act 


and it is void onal Ort the second wife 


benefit of Section 125 of 


is not entitled ‘ey 


Cr.P.C, 
Quoted C ital ions 

Court in Badshah Vs. Sou. Urmila 
B h Godse and Another reported in 
MANU/SC/ 1084/2013 : 2014 (1) G.L.H. 273 
has held that where the marriage between the 
parties has been proved and it is also proved that 
by suppressing the factum of alleged first 
marriage, the second marriage was performed, for 


the purpose of claiming maintenance under 


A gift to legal fraternity - Sridhara Babu N Advocate 





2122 


Section 125 Cr.P.C. such a woman is to be treated 
as legally wedded wife. 

In the case of Basappa and Others Vs. 
Dyamawa and others reported 
MANU/KA/1362/2015 : 2015 (4) AKR 421, 
Court considered the similar situation and 
concurred with the finding recorded by the Court 
below that the petitioner has proved that she is 
the legally wedded wife of the responden! 

Kamala and Others Vs. M.R. MoĦan Kumar 
in Crl. A. 2368-2369/2009 i by the 
Apex Court on 24/10/2018. (Oy pex Court in 

Iv 


para 15 of the judgment oO ed that "when 
the parties lived together aS husband and wife, 


there is a presu in that they are legally 


married couple im of maintenance of wife 


under Secti of Cr.P.C." 


Ya Bhat Ananatrao Vs. Anantrao 
Shi ae hav reported in AIR 1988 SC 644, In 
this* case the Apex Court considered as to the 
claim of the second wife to maintain petition 
under Section 125 Cr.P.C. seeking maintenance 
Sections 11 and 12 of Hindu Marriage Act, were 
considered by the Apex Court. The Apex Court 
has observed in para 3 that "3. For appreciating 
the status of a Hindu woman marrying a Hindu 


male with a living spouse some of the provisions 
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of the Hindu Marriage Act, 1955 (hereinafter 
referred to as the Act) have to be examined. 
Section 11 of the Act declares such a marriage as 
null and void in the following terms: "11. Void 
marriages-Any marriage solemnized after the 
commencement of this Act shall he null and void 
and may, on a petition presented by either party 
thereto against the other party, be so declared by 
a decree of nullity if it contravenes any o 
conditions specified in clauses (i), (iv) 


Section 5." Clause (1)(i) 


for a lawful marriage, the an 
that neither party =“) spouse living at 


the time of the marriage. A marriage in 
contravention of aN, ition, therefore, is null 


and void. It was 


that a ENP ould not be treated as void 


on behalf of the appellant 


because a marriage was earlier recognised 
in laweandcustom. A reference was made to s. 12 
ofetfieJAct and it was said that in any event the 
marriage would be voidable. There is no merit in 
this contention. By reason of the overriding effect 
of the Act as mentioned in s. 4, no aid can be 
taken of the earlier Hindu Law or any custom or 
usage as a part of that Law inconsistent with any 
provision of the Act. So far as s. 12 is concerned, 


it is confined to other categories of marriage and 
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is not applicable to one solemnised in violation of 
s. S(1)(i) of the Act. Sub-section (2) of s. 12 puts 
further restrictions on such a right. The cases 
covered by this section are not void ab initio, and 
unless all the conditions mentioned therein are 
fulfilled and the aggrieved party exercises the 
right to avoid it, the same continues to be 
effective. The marriages covered by s. 11 areqoid- 
ipso-jure, that is, void from the very in , 
and have to be ignored as not existințin law at 
all if and when such a question ag ra 
the section permits a formal S rion to be 
made on the rotten on it is not 


essential to obtain in advance such a formal 


declaration from (Or in a proceeding 
specifically rd Fe d for the purpose." 
para 4 it is feld ollows:- "4. The question, then 


arises as ether the expression 'wife used in 


s. 1 f the Code should be interpreted to mean 
o egally wedded wife not covered by s. 11 of 
the Act. The word is not defined in the Code 
except indicating in the Explanation its inclusive 
character so as to cover a divorcee. A woman 
cannot be a divorcee unless there was a marriage 
in the eye of law preceding that status. The 
expression must, therefore, be given the meaning 


in which it is understood in law applicable to the 
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parties, subject to the Explanation (b), which is 
not relevant in the present context." ..... Lastly, in 
para 8 the Apex Court held as follows:- "We 
therefore, hold that the marriage of a woman in 
accordance with the Hindu rites with a man 
having a living spouse is a complete nullity in the 
eye of law and she is not entitled to the benefit of 
s. 125 of the Code. The appeal is accordingly 


dismissed. There will be no order as 


shall not be permitted to © 


Nopany Investme QX Ltd. vs. Santokh 
Singh : MANU/ 84/2007 - AIR 2008 SC 
673 - Couri shil Kumar (Sunil) and Anr. v. 
Ram Pga and Ors. MANU/SC/0521/1988 : 
[19 SIENER 623 and Tribhovan Das Haribhai 
T i v. Gujarat Revenue Tribunal and Ors. 
MANU/SC/0355/1991 : [1991] 2 SCR 802. 
Before we look at the views expressed by the High 
Court on this question, it would be pertinent to 
note the ratios of the two authorities cited before 
us. In Sushil Kumar (Sunil) and Anr. v. Ram 
Prakash and Ors, this court held as follows: In a 


Hindu family, the Karta or Manager occupies a 
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unique position. It is not as if anybody could 
become Manager of a joint Hindu family. As a 
general rule, the father of a family, if alive, and in 
his absence the senior member of the family, is 
alone entitled to manage the joint family property. 

From a reading of the aforesaid observation 
of this court in Sushil Kumar (Sunil) and Anr. v. 
Ram Prakash and Ors, we are unable to agcept 
that a younger brother of a joint hind ly 


would not at all be entitled to manag@ the joint 


family property as the Karta of,t ily. This 
decision only lays down a ty le that the 
h 


father of a family, if ee) is absence the 
senior member of the family*would be entitled to 


manage the joint fa Poverty Apart from that, 


this decision ndered on the question 
whether a sti permanent injunction, filed by 
coparcen r restraining the Karta of a joint 
hin ua ily from alienating the joint family 
preferty in pursuance of a sale agreement with a 
third party, was maintainable or not. While 
considering that aspect of the matter, this court 
considered as to when could the alienation of 
joint family property by the Karta be permitted. 
Accordingly, it is difficult for us to agree with Mr. 
Gupta, learned senior counsel appearing for the 


appellant, that the decision in Sushil Kumar 
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(Sunil) and Anr. v. Ram Prakash and Ors. would 
be applicable in the present case which, in our 
view, does not at all hold that when the elder 
member of a joint hindu family is alive, the 
younger member would not at all be entitled to 
act as a manager or Karta of the joint family 
property. 


In Tribhovandas's case, this court h 


follows: The managership of the join 
property goes to a person by AI n is 


regulated by seniority and <C or the 
manager occupies a position iO or to that of 
ember cannot, 


the other members. A NO 
therefore, deal with the joint family property as 


manager so long as arta is available except 
where the karta ye uishes his right expressly 
or by nece SENUlication or in the absence of 
the NN: exceptional and extraordinary 
circ ices such as distress or calamity 
a ing the whole family and for supporting the 
family or in the absence of the father whose 
whereabouts were not known or who was away in 
remote place due to compelling circumstances 
and that his return within the reasonable time 
was unlikely or not anticipated. 


From a careful reading of the observation of 


this court in Tribhovandas's case, it would be 
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evident that a younger member of the joint hindu 
family can deal with the joint family property as 
manager in the following circumstances: 

(i) if the senior member or the Karta is not 
available; 

(ii) where the Karta relinquishes his right 
expressly or by necessary implication; 

(iii) in the absence of the manager in exceptional 


and extra ordinary circumstances $ s 


distress or calamity affecting the whole family and 


for supporting the family; O 
(iv) in the absence of the O 


(a) whose whereabouts "O nown or 
(b) who was away ina rẹmote place due to 


compelling circums Q and his return within 


a reasonable ti unlikely or not anticipated. 

A Tribhovandas's case, it has 
been > ear that under the aforesaid 
circ mit ces, a junior member of the joint 
rhe) family can deal with the joint family 
property as manager or act as the Karta of the 


same. 


Hon'ble Supreme Court in S. Nagalingam 
v. Sivagami reported in MANU/SC/0520/2001 
(2001) 7 SCC 487 submits that where 


solemnization of Hindu marriage constitutes two 
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essential ceremonies, namely ‘homa' and 
saptapadi' (taking seven steps around the sacred 
fire), if the said two essential ceremonies were not 
performed the marriage was held to be void in the 


eye of law. 


In a case reported in MANU/SC/0349/1970 : 
(1970) 3 SCC 129, Kulbhushan Kumar va, Raj 
Kumari and Anr., it was held that 25 e 


husband's net salary would be just andyproper to 


be awarded as maintenance to ondent- 


wife. The amount of perman oya% ony awarded 
e 


to the wife must be O status of the 
parties and the capacity of the spouse to pay 


oO. is always dependant 


maintenance. Main 

on the factual “Dp of the case and the court 
would be nie in moulding the claim for 
mane on various factors. 


I . Dukhtar Jahan v. Mohammed Farooq, 
MANU/SC/0420/1987 : (1987) 1 SCC 624, the 
Court opined that proceedings under Section 125 
of the Code, it must be remembered, are of a 
summary nature and are intended to enable 
destitute wives and children, the latter whether 
they are legitimate or illegitimate, to get 


maintenance in a speedy manner. 
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Vimla (K.) v. Veeraswamy (K.), 
MANU/SC/0719/1991 : (1991) 2 SCC 375, 
while discussing about the basic purpose under 
Section 125 of the Code, opined that Section 125 
of the Code is meant to achieve a social purpose. 
The object is to prevent vagrancy and destitution. 
It provides a speedy remedy for the supply ofefood, 
clothing and shelter to the deserted wife. 


A two-Judge Bench in Kirtikan daria v. 


State of Gujarat another, 

mawo /S0/1159/1998 NJ ) 4 SCC 479, 

while adverting to the ant purpose behind 
Zy 


Section 125 of t ruled that: "While 
dealing with the i ea scope of the provision 
contained im®Section Or of the Code, it has to be 
borne in that the dominant and primary 
object >` give social justice to the woman, child 
Fe parents etc. and to prevent destitution 
and vagrancy by compelling those who can 
support those who are unable to support 
themselves but have a moral claim for support. 
The provisions in Section 125 provide a speedy 
remedy to those women, children and destitute 
parents who are in distress. The provisions in 


Section 125 are intended to achieve this special 
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purpose. The dominant purpose behind the 
benevolent provisions contained in Section 125 
clearly is that the wife, child and parents should 
not be left in a helpless state of distress, 


destitution and starvation." 


In Chaturbhuj v. Sita Bai, 
MANU/SC/8141/2007 : (2008) 2 SCC G16, 


reiterating the legal position the Cou :- 


"Section 125 Cr.P.C. is a measure of so@ial justice 
and is specially enacted to pr SJ... and 
children and as noted by thi O in Captain 

a ai Kaushal, 


Ramesh Chander SENO 
MANU/SC/0067/1978_: (1978) 4 SCC 70 falls 


within consti’ eep of Article 15(3) 
reinforced by vO 39 of the Constitution of 
India. It is o achieve a social purpose. The 
object is event vagrancy and destitution. It 
pro ja speedy remedy for the supply of food, 
ves and shelter to the deserted wife. It gives 
effect to fundamental rights and natural duties of 
a man to maintain his wife, children and parents 
when they are unable to maintain themselves. 
The aforesaid position was highlighted in 


Savitaben Somabhai Bhatiya v. State of Gujarat, 
MANU/SC/0160/2005 : (2005) 3 SCC 63 [6]." 
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Nagendrappa Natikar v. Neelamma 
MANU/SC/0248/2013 : 2013 (3) Scale 561, it 
has been stated that it is a piece of social 
legislation which provides for a summary and 
speedy relief by way of maintenance to a wife who 


is unable to maintain herself and her children. 


SECOND WIFE AND GOVERNMENT cuneate 


Shakuntala Devi (Smt.) vegga cnn 
O 


Engineer, Electricity meter n Ist U.P. 


Electricity Board, All and another 
MANU/UP/0150/200 Won 1 UPLBEC 
8691, while dealin two wife's wherein the 
nomination was vour of the second wife it 
was held cannot defeat the claim of the 
legally jv wife, only legally wedded wife is 


Be retiral benefits, provident fund and 


appOigtment under Dying-in-Harness Rules. 


In Rameshwari Devi Versus State of Bihar and 
others MANU/SC/0043/2000 : 2000 (1) ESC 
577 (SC), where the Government servant being a 
Hindu having two wives died while in service, 
Supreme Court held that the second marriage 


was void under the Hindu law, hence, the second 
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wife having no status of widow is not entitled to 
anything, however, children from the second wife 
would equally share the benefits of gratuity and 


family pension as per law. 


Kiran Devi vs. State of U.P. and Ors.: 
MANU/UP/2629/2019 - 26. Thus, Hindus 


cannot contract marriage after the enforcement of 


the Hindu Marriage Act, if any of them i g 

a living spouse, the marriage would a nullity 

and would also not be prot Q the 

Conduct Rules, as well as, th, Q rules, it 

therefore, follows that th so wife" referred 

to under the Rules, i na only include 
r 


second wife who riage was otherwise 
permissible ung? S personal law or law 
prevalent eme D marriage, but in the case 
of Hindu second wife will have no right 
wh shite as the law prohibits second 
ke as long as, the government servant has 
a spouse living on the said date. Thus for 
harmonious construction of the Rules governing 
pension, wherever, the rule uses the expression 
'wives', it has to be interpreted as per the law 
governing marriage as applicable to the 
government servant and in cases where the 


second marriage is void under the law, second 
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wife will have no status of a widow of the 
government servant. In the facts of the case in 
hand admittedly the second marriage was 
contracted after enforcement of the Hindu 
Marriage Act, therefore, the marriage is void. The 
second wife would have no right in law to claim 
family pension. 


27. As regards, eligibility to family pension, 


the pension is to be disbursed as e 
provisions of the Rules, 1961. The SF clearly 


state that only eligible person is O o receive 
family pension but where Oy on awarded 
or marriage of 


ceases to be payable on ~O 
the recipient or for thèr reason, it will be 


any o 
regranted to the pe (nex lower in the order 
of family mentio in sub-rule (4) of Rule 7. The 
Hindu sec would not be eligible for family 
pension g as the first wife is alive and has 
not ea ied. There is no provision in the Rules 
K nishment of family pension in favour of 
another person. The fourth respondent would not 


fall within the definition of "family"' of the 


employee. 


Shanthalakshmi vs. The K.S.R.T.C reported in 
MANU/KA/2280/2017 observed that, "The 


provisions of Regulation 16 of the Karnataka 
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State Road Transport Corporation Servants 
(Conduct and Discipline) Regulations, 1971 reads 
as under: 16. Bigamous marriage:-(1) No 
Corporation servant shall enter into, or contract 
a marriage with a person having a spouse living; 
and 14 (2) No Corporation servant having a 
spouse living shall enter into, or contract, a 
marriage with any other person: Provided that the 
Corporation may permit a Corporation s 

enter into, or contract, any such marfiage as is 
referred to in clause(1) and c if it is 
satisfied that; (a) such marri oye O 

ca 


under the personal la ble to such 


Corporation servant a be other party to the 


marriage. (b) There er ground for so doing. 


P of the above said 
provision, ce it clear that no Corporation 
servant re into, or contract, a marriage 
wit < rson having a spouse living. No 
Lo servant having a spouse living shall 
enter into, or contract, a marriage with any other 
person; provided that the Corporation may permit 
a Corporation servant to enter into, or contract, 
any such marriage as is referred to in Clause (1) 
and Clause (2) if it is specific that such marriage 


is permissible under the personal law applicable 


to such Corporation servant and the other party 
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to the marriage, there are other grounds for so 


doing." 


Union of India and Another vs. Sri Thoushif 
reported in 2017 (1) Kar.L.J. 243 (DB) relying 
upon the judgment of the Hon'ble Supreme Court 
in the case of Rameshwari Devi vs. State of Bihar 


MANU/SC/0043/2000 : (2000) 2 SCC 4 


para-12 has held as under: It is by e, 
settled that no Government NE any 


vested right for compassionate agga ent. It is 
only out of compassion and to solace to the 
family for immediate fina Na the policy 
of compassionate Qn is to be 
considered. When eo no vested right with the 


Government se r seeking compassionate 


a VO annot be treated as an 'Estate' 


of anys 
perso was in employment to apply the law 
=. as per the personal law of the 


respective Government servant. 


nment servant or estate of any 


Ultimately, the application filed by the son 


of the second wife came to be dismissed. 


Parvathamma vs. C. Subramanyam and Ors. 
Reported in MANU/KA/0458/2000 "Under 


Section 16 of the Hindu Succession Act, children 
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of void marriage are entitled to succeed to the 
estate of the deceased. Second wife could not be 
described the widow of the deceased, her 
marriage being void. The view taken by us finds 
due support from the judgment of the Supreme 
Court, though the Supreme Court has expressed 
this view under different set of facts. The principle 
laid down there would be applicable to the elaim 
petition filed by the legal representative er 
the Motor Vehicles Act as well. Thęą question 
which required to be determine both the 
Acts is as to who is entitled sticceed to the 


estate of the deceased. T quent marriage 


the deceased under the 


being void, the second oy. ould not be entitled 


to succeed to the at 
Hindu Successi and therefore could not be 


termed asl AC neate representing the 


estate Qf on i 
GN Supreme Court, inter alia in the case of 


Raj Kumari and another -v- Krishna and others 
reported in MANU/SC/0397/2015 : AIR 2015 
SC 2697 : (2015) 14 SCC 511 where it was held, 
among other things, as follows:- "13. Normally, 
pension is given to the legally wedded wife of a 
deceased employee. By no stretch of imagination 


can one say that the plaintiff Smt. Krishna was 
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the legally wedded wife of late Shri Atam Parkash, 
especially when he had a wife, who was alive 
when he married another woman in Arya Samaj 
temple, as submitted by the learned counsel 
appearing for the appellants. We are, therefore, of 
the view that the High Court should not have 
modified the findings arrived at and the decree 
passed by the trial court in relation ta the 
pensionary benefits. The pensionary s 
shall be given by the employer of O Atam 


Parkash to the present sept) cordance 
with the rules and regulation ning service 
conditions of late Shri A kash." Further, 


"Therefore, at least e purpose of claiming 


the Hon'ble Supreme Or. as pleased to hold, 


maintenance u ction 125, Cr.P.C., sucha 
woman is NOS reated as the legally wedded 


wife." 4 Ò 
chuir IN MARRIAGE 


Savitri Pandey v. Prem Chandra Pandey; 
MANU/SC/0010/2002 : (2002) 2 SCC 73 has 
ruled thus:- ""Desertion", for the purpose of 
seeking divorce under the Act, means the 
intentional permanent forsaking and 


abandonment of one spouse by the other without 
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that other's consent and without reasonable 
cause. In other words it is a total repudiation of 
the obligations of marriage. Desertion is not the 
withdrawal from a place but from a state of 
things. Desertion, therefore, means withdrawing 
from the matrimonial obligations i.e. not 
permitting or allowing and facilitating the 
cohabitation between the parties. The preof of 
desertion has to be considered by ta o 
consideration the concept of aN in 


law legalises the sexual relationshi een man 


and woman in the society for petuation of 


race, permitting lawful ~N Ce in passion to 
prevent licentiousness, and’ for procreation of 


children. Desertion j O: single act complete in 
itself, it is a conya s course of conduct to be 
determineg New the facts and circumstances of 
each SS referring to a host of authorities 
and_t ws of various authors, this Court in 
B andra Jaisinghbai Shah v. Prabhavati 
[MANU/SC/0058/1956 : AIR 1957 SC 176] held 
that if a spouse abandons the other in a state of 
temporary passion, for example, anger [piclor 
disgust without intending permanently to cease 


cohabitation, it will not amount to desertion." 
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The term "mental cruelty" has been defined in 
the Black's Law Dictionary [8th Edition, 2004] 
as under: "Mental Cruelty - As a ground for 
divorce, one spouse's course of conduct (not 
involving actual violence) that creates such 
anguish that it endangers the life, physical 


health, or mental health of the other spouse." 


The concept of cruelty has been sum d 
in Halsbury's Laws of England O? 4th 


Edition Para 1269] as under: iS al rule in 
all cases of cruelty is that the i matrimonial 
and that rule is 


relationship must be mo) 
of special value when the crtelty consists not of 


violent acts but (Oris reproaches, 


complaints, ac 


ns or taunts. In cases 


consider j} ial pronouncements with a view to 


where no o> is averred, it is undesirable to 
creati Ain categories of acts or conduct as 
h or lacking the nature or quality which 
renders them capable or incapable in all 
circumstances of amounting to cruelty; for it is 
the effect of the conduct rather than its nature 
which is of paramount importance in assessing a 
complaint of cruelty. Whether one spouse has 


been guilty of cruelty to the other is essentially a 


question of fact and previously decided cases 
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have little, if any, value. The court should bear in 
mind the physical and mental condition of the 
parties as well as their social status, and should 
consider the impact of the personality and 
conduct of one spouse on the mind of the other, 
weighing all incidents and quarrels between the 
spouses from that point of view; further, the 
conduct alleged must be examined in the light of 
the complainant's capacity for endurancé e 


extent to which that capacity is knotyn to the 


other spouse. Malevolent i i is not 


essential to cruelty but it is an (Oy ant element 


where it exits." `O 


In 24 American J udence 2d, the term 
"mental cruelt s been defined as under: 
"Mental acélt as a course of unprovoked 
conduct fOW ard one's spouse which causes 
em nck humiliation, and anguish so as 
t eMder the spouse's life miserable and 
unendurable. The plaintiff must show a course of 
conduct on the part of the defendant which so 
endangers the physical or mental health of the 
plaintiff as to render continued cohabitation 
unsafe or improper, although the plaintiff need 


not establish actual instances of physical abuse." 
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N.G. Dastane v. S. Dastane reported in 
MANU/SC/0330/1975 : (1975) 2 SCC 326 at 
page 337, para 30 observed as under:- "The 
enquiry therefore has to be whether the conduct 
charges as cruelty is of such a character as to 
cause in the mind of the petitioner a reasonable 
apprehension that it will be harmful or injurious 
for him to live with the respondent." 
observed that normally the burden lie 
petitioner to establish his or her ple 
respondent had meted out 
petitioner and that the standa roof required 
in matrimonial cases u e Act is not to 
establish the charge of rovers reasonable 
doubt but merely O weighing the various 
probabilities t nd out whether the 


ed. As to what is the nature of 


said façt 


ie in favour of the existence of the 


cru Ar is necessary to be substantiated also, 
it been pointed out that unlike the 
requirement under English law which must be of 
such a character as to cause danger to life, limb 
or health so as to give rise to a reasonable 
apprehension of such a danger, the courts under 
the Act in question has to only see whether the 
petitioner proved that the respondent has treated 


the petitioner with such cruelty as to cause a 
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reasonable apprehension in mind that it will be 
harmful or injurious to live together, keeping into 
consideration the resultant possibilities of harm 
or injury to health, reputation, the working- 


career or the like. 


Sirajmohmedkhan Janmohamadkhan v. 
Haizunnisa Yasinkhan & Anr. repo n 


MANU/SC/0682/1981 : (1981) 4 SC@_250, the 


Apex Court stated that the conce cruelty 
changes according to Oy anges and 
n 


advancement of social NS d standards of 
living. With the advancement of our social 


c 
Ones obtained legislative 


conceptions, this fe 

recognition, oe marriage is a sufficient 
ground for, arate residence and maintenance. 
Moreover establish legal cruelty, it is not 
nec ssbr hat physical violence should be used. 
Leon ill-treatment, cessation of marital 
intercourse, studied neglect, indifference on the 
part of the husband, and an assertion on the part 


of the husband that the wife is unchaste are all 


factors which lead to mental or legal cruelty. 


Shobha Rani v. Madhukar Reddi reported in 
MANU/SC/0419/1987 : (1988) 1 SCC 105, the 


A gift to legal fraternity - Sridhara Babu N Advocate 





2144 


Court had an occasion to examine the concept of 
cruelty. The word 'cruelty' has not been defined 
in the Hindu Marriage Act. It has been used in 
Section 13(1)(i)(a) of the Act in the context of 
human conduct or behavior in relation to or in 
respect of matrimonial duties or obligations. It is 
a course of conduct of one which is adversely 
affecting the other. The cruelty may be menéal or 
physical, intentional or unintentional. is 
physical, it is a question of fact and i fit is 


mental, the enquiry must ey 
of the cruel treatment and the, O 


e nature 
the impact 
of such treatment on t i of the spouse. 
Whether it caused reasonable apprehension that 
it would be harmfu jurious to live with the 
other, ultimately matter of inference to be 


drawn by 3 nSinto account the nature of the 


conduct s effect on the complaining spouse. 
There nay, however, be cases where the conduct 
c ined of itself is bad enough and per se 


unlawful or illegal. Then the impact or the 


injurious effect on the other spouse need not be 


enquired into or considered. In such cases, the 
cruelty will be established if the conduct itself is 
proved or admitted. The absence of intention 
should not make any difference in the case, if by 


ordinary sense in human affairs, the act 
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complained of could otherwise be regarded as 
cruelty. Intention is not a necessary element in 
cruelty. The relief to the party cannot be denied 
on the ground that there has been no deliberate 
or willful ill-treatment. ........ "5. Each case may 
be different. We deal with the conduct of human 
beings who are no generally similar. Among the 
human beings there is no limit to the kiad of 
conduct which may constitute cruelty. e 
of cruelty may crop up in any case depending 
upon the human __behavio city or 
incapability to tolerate the co complained 
of. Such is the wonder ey lm of cruelty." 


In Rajani (O Subramonian 


MANU/KE/000 O : AIR 1990 Ker. 1 the 
Court aptl served that the concept of cruelty 
depends the type of life the parties are 
acc stém to or their economic and social 
hos their culture and human values to 
which they attach importance, judged by 
standard of modern civilization in the 
background of the cultural heritage and 


traditions of our society. 


V. Bhagat v. D. Bhagat (Mrs.) reported in 
MANU/SC/0155/1994 : (1994) 1 SCC 337, the 
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Court observed, in para 16 at page 347, as under: 
"16. Mental cruelty in Section 13(1)(i-a) can 
broadly be defined as that conduct which inflicts 
upon the other party such mental pain and 
suffering as would make it not possible for that 
party to live with the other. In other words, 
mental cruelty must be of such a nature that the 
parties cannot reasonably be expected te live 
together. The situation must be such e 
wronged party cannot reasonably be SS to put 


up with such conduct and conti live with 


the other party. It is not nece o prove that 
the mental cruelty is AO cause injury to 


the health of the petitioner. ile arriving at such 
conclusion, regard be had to the social 
status, educatio el of the parties, the society 
they move, inf the possibility or otherwise of the 
parties, e fer) living together in case they are 
alre a Dring apart and all other relevant facts 
oc nee which it is neither possible 
nor desirable to set out exhaustively. What is 
cruelty in one case may not amount to cruelty in 
another case. It is a matter to be determined in 
each case having regard to the facts and 
circumstances of that case. If it is a case of 
accusations and allegations, regard must also be 


had to the context in which they were made." 
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it was observed that mental cruelty in 
Section 13(1)(i-a) can broadly be defined as that 
conduct which inflicts upon the other party such 
mental pain and suffering as would make it not 
possible for that party to live with the other and 
parties cannot reasonably also be expected to live 
together or that the wronged party cannot 
reasonably be asked to put up with such coraduct 
and continue to live with the other part s 
also considered to be not necessary to 4grove that 
the mental cruelty is such as t SS cry to 
the health of the wronged par N9 was a case 
wherein the husband file tion against the 
wife for divorce on the ground of adultery. In the 
written statement y the wife in the said 
proceedings, sh ed that the husband was 
"suffering ental hallucination", that his 


was a m rb] i mind...for which he needs expert 


f 


aranoid disorder" etc., and that during 


eN treatment", and that he was "suffering 


cross-examination several questions were put to 
him suggesting that the petitioner and several 
members of his family including his grandfather 
were lunatics and that the streak of insanity was 
running in the entire family. It is in the said 
context this Court though held the allegations 


levelled against the wife were not proved the 
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counter allegations made by the wife against the 
husband certainly constituted mental cruelty of 
such a nature that the husband cannot 
reasonably be asked to live with the wife 
thereafter. The husband, it was also held, would 
be justified to say that it is not possible for him to 
live with the wife. In rejecting the stand of the wife 
that she wants to live with her husbanda this 
Court observed that she was deliberately g 
a posture, wholly unnatural an beyond 
comprehension of a reasonable Va held 
that in such circumstan Q. obvious 
conclusion has to be that Erena to live 
in agony only to make 5m iserable hell for the 


husband, as well." 


Chetan XY Kamla Devi reported in 
MANU/S 2/2001 : (2001) 4 SCC 250, 
4 pp. 258-259, as under: "Matrimonial 


€ are matters of delicate human and 


emotional relationship. It demands mutual trust, 
regard, respect, love and affection with sufficient 
play for reasonable adjustments with the spouse. 
The relationship has to conform to the social 
norms as well. The matrimonial conduct has now 
come to be governed by statute framed, keeping 


in view such norms and changed social order. It 
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is sought to be controlled in the interest of the 
individuals as well as in broader perspective, for 
regulating matrimonial norms for making of a 
well-knit, healthy and not a disturbed and porous 
society. The institution of marriage occupies an 
important place and role to play in the society, in 
general. Therefore, it would not be appropriate to 
apply any submission of "irretrievably bnoken 


marriage" as a straitjacket formula for of 


relief of divorce. This aspect has to Ae 
in the background of the x 
circumstances of the case." (> 


In Savitri Pandey v. x< Chandra Pandey 


cts and 


reported in MANU 010/2002 : (2002) 2 
SCC 73, the stated as under: "Mental 
cruelty is nduct of other spouse which 
causes, al suffering or fear to the 
ma infoMal life of the other. "Cruelty", therefore, 
hes a treatment of the petitioner with such 
cruelty as to cause a reasonable apprehension in 
his or her mind that it would be harmful or 
injurious for the petitioner to live with the other 
party. Cruelty, however, has to be distinguished 
from the ordinary wear and tear of family life. It 
cannot be decided on the basis of the sensitivity 


of the petitioner and has to be adjudged on the 
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basis of the course of conduct which would, in 
general, be dangerous for a spouse to live with the 


other." 


Gananath Pattnaik v. State of Orissa reported 
in MANU/SC/0082/2002 : (2002) 2 SCC 619 
observed as under: "The concept of cruelty and its 
effect varies from individual to individualqalso 
depending upon the social and economi s 
to which such person belongs. "Cruelty" for the 
purposes of constituting the offe, nder the 
aforesaid section need not sical. Even 


mental torture or abnorm ior may amount 


to cruelty and e iif a given case." 


Court in Parv Nicata v. Inderjit Mehta 
reported i /SC/0582/2002 : (2002) 5 
SCC 706 . 716-17 [para 21] which reads as 
under’ elty for the purpose of Section 13(1)(i- 
ajbi be taken as a behavior by one spouse 
towards the other, which causes reasonable 
apprehension in the mind of the latter that it is 
not safe for him or her to continue the 
matrimonial relationship with the other. Mental 
cruelty is a state of mind and feeling with one of 
the spouses due to the behavior or behavioral 


pattern by the other. Unlike the case of physical 
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cruelty, mental cruelty is difficult to establish by 
direct evidence. It is necessarily a matter of 
inference to be drawn from the facts and 
circumstances of the case. A feeling of anguish, 
disappointment and frustration in one spouse 
caused by the conduct of the other can only be 
appreciated on assessing the attending facts and 
circumstances in which the two partn of 
matrimonial life have been living. The i e 
has to be drawn from the attending@facts and 
circumstances taken coming 


mental cruelty it will not be a fou 
take an instance of NOY in isolation and 
e 


case of 


approach to 


then pose the questio er such behavior is 
sufficient by itself Or. mental cruelty. The 


approach shoul o> take the cumulative effect 


of the fact Ons emerging from the 
evidence cord and then draw a fair inference 
wh e petitioner in the divorce petition has 
b bjected to mental cruelty due to conduct 


of the other." 


In A. Jayachandra v. Aneel Kaur reported in 
MANU/SC/1023/2004 : (2005) 2 SCC 22, the 
Court observed as under: 

"The expression "cruelty" has not been 


defined in the Act. Cruelty can be physical or 
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mental. Cruelty which is a ground for dissolution 
of marriage may be defined as willful and 
unjustifiable conduct of such character as to 
cause danger to life, limb or health, bodily or 
mental, or as to give rise to a reasonable 
apprehension of such a danger. The question of 
mental cruelty has to be considered in the light of 
the norms of marital ties of the particular seciety 
to which the parties belong, their socia S, 
status, environment in which they livå Cruelty, 
as noted above, includes ment S which 
falls within the purview of a Oa wrong. 
Cruelty need not be physi om the conduct 


of the spouse, same ig established and/or an 
Grete drawn that the 


inference can be 

treatment of the a is such that it causes an 
apprehensyi e mind of the other spouse, 
about his `N mental welfare then this conduct 


amounts ®to cruelty. In a delicate human 


relationship like matrimony, one has to see the 
probabilities of the case. The concept proof 
beyond the shadow of doubt, is to be applied to 
criminal trials and not to civil matters and 
certainly not to matters of such delicate personal 
relationship as those of husband and wife. 
Therefore, one has to see what are the 


probabilities in a case and legal cruelty has to be 
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found out, not merely as a matter of fact, but as 
the effect on the mind of the complainant spouse 
because of the acts or omissions of the other. 
Cruelty may be physical or corporeal or may be 
mental. In physical cruelty, there can be tangible 
and direct evidence, but in the case of mental 
cruelty there may not at the same time be direct 
evidence. In cases where there is no direct 
evidence, Courts are required to probe e 
mental process and mental effect of incidents that 

N that 


are brought out in evidence. It iSẹi 


one has to consider the evide% matrimonial 


disputes. ‘QO 
To constitute cruelty, the conduct 


complained of sho MD cxave and weighty" so 


as to come to t clusion that the petitioner 


spouse ca reasonably expected to live with 
the ane 


seri ut n "ordinary wear and tear of married 
ior conduct taking into consideration the 


circumstances and background has to be 


use. It must be something more 


examined to reach the conclusion whether the 
conduct complained of amounts to cruelty in the 
matrimonial law. Conduct has to be considered, 
as noted above, in the background of several 
factors such as social status of parties, their 


education, physical and mental conditions, 
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customs and traditions. It is difficult to lay down 
a precise definition or to give exhaustive 
description of the circumstances, which would 
constitute cruelty. It must be of the type as to 
satisfy the conscience of the Court that the 
relationship between the parties had deteriorated 
to such extent due to the conduct of the other 
spouse that it would be impossible for them tg live 
together without mental agony, to or 
distress, to entitle the complaining @pouse to 
secure divorce. Physical violence S 
essential to constitute cruelty, J consistent 


course of conduct inflicting 4 asurable mental 


agony and torture "Ors. constitute cruelty 


within the meani or ection 10 of the Act. 


Mental ee nsist of verbal abuses and 
insults by, oO and abusive language 
leading, t stant disturbance of mental peace 
oft egth party. 

he Court dealing with the petition for 
divorce on the ground of cruelty has to bear in 
mind that the problems before it are those of 
human beings and the psychological changes in 
a spouse's conduct have to be borne in mind 
before disposing of the petition for divorce. 
However, insignificant or trifling, such conduct 


may cause pain in the mind of another. But 
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before the conduct can be called cruelty, it must 
touch a certain pitch of severity. It is for the Court 
to weigh the gravity. It has to be seen whether the 
conduct was such that no reasonable person 
would tolerate it. It has to be considered whether 
the complainant should be called upon to endure 
as a part of normal human life. Every matrimonial 
conduct, which may cause annoyance ta the 
other, may not amount to cruelty. Me 

irritations, quarrels between spou which 
happen in day-to-day married li also not 


amount to cruelty. Cruelty VF rimonial life 
h 


may be of unfounded vari ch can be subtle 
or brutal. It may be words, gestures or by mere 


silence, violent or nets: 
Vinita Sa ~~ Pankaj Pandit reported in 
manus 8/2006 : (2006) 3 SCC 778 aptly 


obs rvéd s under: "As to what constitutes the 
kA mental cruelty for the purposes of the 


said provision, will not depend upon the 


numerical count of such incidents or only on the 
continuous course of such conduct but really go 
by the intensity, gravity and stigmatic impact of 
it when meted out even once and the deleterious 
effect of it on the mental attitude, necessary for 


maintaining a conducive matrimonial home. 
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If the taunts, complaints and reproaches 
are of ordinary nature only, the court perhaps 
need consider the further question as to whether 
their continuance or persistence over a period of 


time render, what normally would, otherwise, not 


be so serious an act to be so injurious and painful 


as to make the spouse charged with them 
genuinely and reasonably conclude that the 
maintenance of matrimonial home is rot RO 
any longer." © 


Rishikesh Sharma v. Saroj S reported in 
MANU/SC/8607/2006 : 12) Scale 282, 
Court observed that the réspondent wife was 
living separately fr e year 1981 and the 
marriage has br, down irretrievably with no 
possibility ‘Sales living together again. The 
Court wep served that it will not be possible 
for ea ies to live together and therefore there 

ng purpose in compelling both the parties to 
live together. Therefore the best course was to 
dissolve the marriage by passing a decree of 
divorce so that the parties who were litigating 
since 1981 and had lost valuable part of life could 
live peacefully in remaining part of their life. The 


Court further observed that her desire to live with 
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her husband at that stage and at that distance of 


time was not genuine. 


Naveen Kohli v. Neelu Kohli reported in 
MANU/SC/1387/2006 : (2006) 4 SCC 558 dealt 
with the similar issues in detail. Those 
observations incorporated in paragraphs 74 to 79 
are reiterated in the succeeding paragraph 

"74. We have been principally impresse e 
consideration that once the marriage Has broken 
down beyond repair, it would We for 
the law not to take notice of th xO, it would 
be harmful to society (oan to the 


interests of the parties. Where there has been a 


long period of on separation, it may fairly 


be surmised thay 


repair. Th afgage becomes a fiction, though 


atrimonial bond is beyond 


supporte legal tie. By refusing to sever that 
tie the, 1 in such cases does not serve the 
s ity of marriage; on the contrary, it shows 
scant regard for the feelings and emotions of the 
parties. 

75. Public interest demands not only that the 
married status should, as far as possible, as long 
as possible, and whenever possible, be 


maintained, but where a marriage has been 
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wrecked beyond the hope of salvage, public 
interest lies in the recognition of that fact. 

76. Since there is no acceptable way in which a 
spouse can be compelled to resume life with the 
consort, nothing is gained by trying to keep the 
parties tied for ever to a marriage that in fact has 
ceased to exist." 

77. Some jurists have also expressed ¢their 
apprehension for introduction of irre le 
breakdown of marriage as a ground yo of 


the decree of divorce. In their f such an 


amendment in the Act w put human 


ingenuity at a premium sxe wide open the 


doors to litigation, and will cfeate more problems 
then are sought to 
78. The other mys view, which is shared by 


most juris nein to the Law Commission 
ee human life has a short span and 
sit tign causing misery cannot be allowed to 
hos indefinitely. A halt has to be called at 
some stage. Law cannot turn a blind eye to such 
situations, nor can it decline to give adequate 
response to the necessities arising therefrom. 

79. When we carefully evaluate the judgment of 
the High Court and scrutinize its findings in the 


background of the facts and circumstances of this 


case, it becomes obvious that the approach 


A gift to legal fraternity - Sridhara Babu N Advocate 





2159 


adopted by the High Court in deciding this matter 


is far from satisfactory." 


Gurpreet Kaur vs. Rajeev Singh 
MANU/UP/3573/2017 - 2018 (2) ADJ 364 

63. Human mind is extremely complex and 
human behavior is equally complicated. Similarly 
human ingenuity has no bound, therefo to 
assimilate the entire human behavior e 
definition is almost impossible. What i&łẹcruelty in 
one case may not amount to cru i er case. 
The concept of cruelty differ, person to 
person depending upon hi ringing, level of 
sensitivity, education ily and cultural 
background, finanaf osition, social status, 


customs, traditi religious beliefs, human 


values an VS system. Apart from this, 
the cope mental cruelty cannot remain 


static; N bound to change with the passage of 


timé€, umpact of modern culture through print and 
electronic media and value system etc. etc. What 
may be mental cruelty now may not remain a 
mental cruelty after a passage of time or vice 
versa. There can never be any strait-jacket 
formula or fixed parameters for determining 
mental cruelty in matrimonial matters. The 


prudent and appropriate way to adjudicate the 
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case would be to evaluate it on its peculiar facts 
and circumstances while taking aforementioned 
factors in consideration. 

64. No uniform standard can ever be laid 
down for guidance, yet we deem it appropriate to 
enumerate some instances of human behavior 
which may be relevant in dealing with the cases 
of 'mental cruelty’. The instances indicated m the 
succeeding paragraphs are only osteo 
not exhaustive. 

(i) On consideration of complete onial life 
of the parties, acute ene , agony and 


suffering as would not ossible for the 


parties to live with eac eb oo come within 


the broad paramete ental cruelty. 

(ii) On compre <. appraisal of the entire 
matrimoni 1 KOA the parties, it becomes 
abundąn ar that situation is such that the 
wro rty cannot reasonably be asked to put 
upeWith such conduct and continue to live with 
other party. 

(iii) Mere coldness or lack of affection cannot 
amount to cruelty, frequent rudeness of 
language, petulance of manner, indifference and 
neglect may reach such a degree that it makes the 
married life for the other spouse absolutely 


intolerable. 


A gift to legal fraternity - Sridhara Babu N Advocate 





2161 


(iv) Mental cruelty is a state of mind. The feeling 
of deep anguish, disappointment, frustration in 
one spouse caused by the conduct of other for a 
long time may lead to mental cruelty. 

(v) A sustained course of abusive and humiliating 
treatment calculated to torture, discommode or 
render miserable life of the spouse. 


(vi) Sustained unjustifiable conduct and behavior 


of one spouse actually affecting physi d 


mental health of the other spouse. ~ 
complained of and the © nger or 
apprehension must be very (Oy , substantial 


and weighty. OQ 
(vii) Sustained reprehensible conduct, studied 


neglect, a tal departure from the 


normal standar onjugal kindness causing 


injury to 9 health or deriving sadistic 
pleasuņge ey so amount to mental cruelty. 

(viii ihe onduct must be much more than 
Las selfishness, possessiveness, which 
causes unhappiness and dissatisfaction and 
emotional upset may not be a ground for grant of 
divorce on the ground of mental cruelty. 

(ix) Mere trivial irritations, quarrels, normal wear 
and tear of the married life which happens in day 


to day life would not be adequate for grant of 


divorce on the ground of mental cruelty. 
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(x) The married life should be reviewed as a whole 
and a few isolated instances over a period of years 
will not amount to cruelty. The ill-conduct must 
be persistent for a fairly lengthy period, where the 
relationship has deteriorated to an extent that 
because of the acts and behavior of a spouse, the 
wronged party finds it extremely difficult to live 
with the other party any longer, may amount to 
mental cruelty. 

(xi) Ifa husband submits himself for NEon 

O 


ns and 


of sterilization without eX) 
without the consent or ety 


similarly if the wife NO vasectomy or 
abortion without medical reason or without the 


his wife and 


er husband, such an 
act of the spous lead to mental cruelty. 
(xii) Unil ecision of refusal to have 
intercoyr considerable period without there 
bei hysical incapacity or valid reason may 
a t to mental cruelty. 
(xiii) Unilateral decision of either husband or wife 
after marriage not to have child from the marriage 


may amount to cruelty. 


In Lachman Utamchand Kirpalani v. Meena 
alias Mota (MANU/SC/0128/1963 : AIR 1964 
SC 40), the Supreme Court has held that 
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desertion in its essence means the intentional 
permanent forsaking and abandonment of one 
spouse by the other without that other's consent 


and without reasonable cause. 


In Smt. Rohini Kumari v. Narendra Singh 
(MANU/SC/0484/1971 : AIR 1972 SC 459), the 
Supreme Court yet again held that desertiondoes 
not imply only a separate residence and te 
living. It is also necessary that there Must be a 
determination to put an end aga in 


and cohabitation. QY 


In Geeta Jagdish Q v. Jagdish 
Mangtant (MANU/ 83/2005 : AIR 2005 


SC 3508), the S e Court, after narrating the 


nevitable, that there was never any 


evidence able in the case, held that the 
conctusog 


atte Mo the part of the wife to go to husband's 
he therefore, from this fact alone animus 


deserendi on the part of the wife is clearly 
established. She has chosen to adopt a course of 
conduct which proves desertion on her part and 
that it was without a reasonable cause. Such a 
course of conduct over a long period indicates 
total abandonment of marriage. It also amounts 


to willful neglect of the husband by the wife. 
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In a more recent judgment in the matter of 
Malathi Ravi, M.D. v. B.V. Ravi, M.D. 
MANU/SC/0578/2014 : (2014) 7 SCC 640) : 
(AIR 2014 SC 2881), the Supreme Court has 
approved its earlier judgment on the point in the 
matter of Savitri Pandey v. Prem Chandra Pandey 
MANU/SC/0010/2002 : (2002) 2 SCC 73 a(AIR 
2002 SC 591) and has reiterated the sa’ wW 
regarding desertion and the natureqXof proof 


required in law to establish the i ffence. 


In Samar Ghosh een Ghosh, 
( 


eee 07) 4 SCC 511, a 


three-Judge "s rt while considering 
Section 13(1)(i- 


he Act laid down certain 
guidelines NA and ultimate conclusion 
are relqrage ich reads as under:- 

Don proper analysis and scrutiny of the 
j nts of this Court and other courts, we 
have come to the definite conclusion that there 
cannot be any comprehensive definition of the 
concept of "mental cruelty" within which all kinds 
of cases of mental cruelty can be covered. No 
court in our considered view should even attempt 
to give a comprehensive definition of mental 


cruelty. 
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99. Human mind is extremely complex and 
human behaviour is equally complicated. 
Similarly human ingenuity has no bound, 
therefore, to assimilate the entire human 
behaviour in one definition is almost impossible. 
What is cruelty in one case may not amount to 
cruelty in other case. The concept of cruelty 
differs from person to person depending upeg his 


upbringing, level of sensitivity, edu l, 


family and cultural packgroung Anania 


position, social status, a ©) aditions, 
religious beliefs, human oo their value 
system. 


100. Apart from Bin the concept of mental 


cruelty cannot re tatic; it is bound to 


change with wae sage of time, impact of 
modern c r rough print and electronic 
media Op system, etc. etc. What may be 
me tail c elty now may not remain a mental 
A after a passage of time or vice versa. There 
can never be any straitjacket formula or fixed 
parameters for determining mental cruelty in 
matrimonial matters. The prudent and 
appropriate way to adjudicate the case would be 
to evaluate it on its peculiar facts and 


circumstances while taking aforementioned 


factors in consideration. 
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101. No uniform standard can ever be laid 
down for guidance, yet we deem it appropriate to 
enumerate some instances of human behaviour 
which may be relevant in dealing with the cases 
of "mental cruelty". The instances indicated in the 
succeeding paragraphs are only illustrative and 
not exhaustive: 

(i) On consideration of complete matrimonial] life 
of the parties, acute mental pain, ag d 
suffering as would not make possi for the 
parties to live with each other c %3 within 


the broad parameters of ment ty. 


(ii) On comprehensive j of the entire 
matrimonial life of e rties, it becomes 


abundantly clear nel Bini is such that the 
wronged party iP reasonably be asked to put 
up with s uct and continue to live with 


Ae 
other rece) 


eXcoldness or lack of affection cannot 


to cruelty, frequent rudeness of 
language, petulance of manner, indifference and 
neglect may reach such a degree that it makes the 
married life for the other spouse absolutely 
intolerable. 
(iv) Mental cruelty is a state of mind. The feeling 


of deep anguish, disappointment, frustration in 
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one spouse caused by the conduct of other for a 
long time may lead to mental cruelty. 

(v) A sustained course of abusive and humiliating 
treatment calculated to torture, discommode or 
render miserable life of the spouse. 

(vi) Sustained unjustifiable conduct and 
behaviour of one spouse actually affecting 
physical and mental health of the other speuse. 
The treatment complained of and the r t 


danger or apprehension must be vy grave, 


substantial and weighty. 


(vii) Sustained reprehensible ct, studied 
neglect, indifference or ~O arture from the 
normal standard of Oe kindness causing 


injury to mental < or deriving sadistic 


pleasure can ao unt to mental cruelty. 

(viii) The © must be much more than 
jealousy, ishness, possessiveness, which 
cause happiness and dissatisfaction and 
e ignal upset may not be a ground for grant of 
divorce on the ground of mental cruelty. 

(ix) Mere trivial irritations, quarrels, normal wear 
and tear of the married life which happens in day- 
to-day life would not be adequate for grant of 
divorce on the ground of mental cruelty. 


(x) The married life should be reviewed as a whole 


and a few isolated instances over a period of years 
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will not amount to cruelty. The ill conduct must 
be persistent for a fairly lengthy period, where the 
relationship has deteriorated to an extent that 
because of the acts and behaviour of a spouse, 
the wronged party finds it extremely difficult to 
live with the other party any longer, may amount 
to mental cruelty. 

(xi) Ifa husband submits himself for an operation 
of sterilisation without medical reas d 
without the consent or knowledge of hig wife and 
similarly, if the wife undergo SD, or 
abortion without medical rea SD thou the 


consent or knowledge of sband, such an 


act of the spouse el to mental cruelty. 


(xii) Unilateral d of refusal to have 
intercourse for cénSiderable period without there 
being any 10éal incapacity or valid reason may 
amount t tal cruelty. 

(xiii ugildeera decision of either husband or wife 
Lepr not to have child from the marriage 
may amount to cruelty. 

(xiv) Where there has been a long period of 
continuous separation, it may fairly be concluded 
that the matrimonial bond is beyond repair. The 
marriage becomes a fiction though supported by 
a legal tie. By refusing to sever that tie, the law in 


such cases, does not serve the sanctity of 
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marriage; on the contrary, it shows scant regard 
for the feelings and emotions of the parties. In 
such like situations, it may lead to mental 


cruelty." 


CONSTITUTIONAL RIGHTS TO WOMEN 


Gurpreet Kaur vs. Rajeev’ Si 
MANU/UP/3573/2017 - 2018 (2) ‘Sy 
106. The Constitution of mex) 


equality to women but also F 
S 


adopt measures of O crimination in 
favour of women for neutraltzing the cumulative 


y grants 


the State to 


socio economic, Laion and political 
y them. It is apt to refer to 
certain c 1 provisions which are 


significan is regard: 


(i) diy before law (Article 14) 
(i State not to discriminate against any 


citizen on grounds only of religion, race caste, 
sex, place of birth or any of them (Article 15(i)) 
(iii) The State to make any special provision in 
favour of women and children (Article 15(3)) 

(iv) The State to direct its policy towards securing 
for men and women equally the right to an 


adequate means of livelihood (Article 39(a)); and 
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equal pay for equal work for both men and women 
(Article 39(d)) 

(v) The State to make provision for securing just 
and humane conditions of work and for maternity 
relief (Article 42) 

(vi) The State to promote with special care the 
educational and economic interests of the weaker 
sections of the people and to protect themefrom 


social injustice and all forms of exp n 


(Article 46) D 
(vii) To promote harmony a spirit of 


Q. people of 


India and to renounce pr 


dignity of women (Artic 
(viii) Not less th e-third (including the 


number of seats ed for women belonging to 
the Sched Ye and Scheduled Tribes) of 
the total O er of seats to be filled by direct 
elec iof ì every Panchayat to be reserved for 
LO and such seats to be allotted by rotation 
to different constituencies in a Panchayat (Article 


243D(3)) 


(ix) Not less than one-third of the total number of 
offices of Chairpersons in the Panchayats at each 
level to be reserved for women (Article 243D(4)) 

(x) Not less than one-third (including the number 


of seats reserved for women belonging to the 
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Scheduled Castes and the Scheduled Tribes) of 
the total number of seats to be filled by direct 
election in every Municipality to be reserved for 
women and such seats to be allotted by rotation 
to different constituencies in a Municipality 
(Article 243T(3)) 

(xi) Reservation of offices of Chairpersons in 
Municipalities for the Scheduled Castesq the 


Scheduled Tribes and women in such m s 


the legislature of a State may by yer’ 


(Article 243T(4)). OQ 
107. Reservation under iclés 243D(3), D 


(4), T(3) and T(4) are nese empower the 
woman politically. 

108. Some Arti play a major role in the 
field of wome owerment. Article 15(3) 
empowers e to make special provisions for 
them. poe of a woman is an object of 
publi Ee ci and it is to be achieved to preserve 
t ngth and vigour of the race. This provision 
has enabled the State to make special statutory 
provisions exclusively for the welfare of women. 

109. Article 39(a), requires the State to 
direct its policy towards securing that the 
citizens, men and women equally have the right 
to an adequate means of livelihood. Under Article 


39(d), the State shall direct its policy towards 
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securing equal pay for equal work for both men 
and women. This Article draws its support from 
Article 14 and 16 and its main objective is the 
building of a welfare society and an equalitarian 
social order in the Indian Union. To give effect to 
this Article, the Parliament has enacted the Equal 
Remuneration Act, 1976 which provides for 
payment of equal remuneration to menqand 
women workers and prevents discrimin n 
the ground of sex. Further, Article 39(@,is aimed 
at protecting the health and snag 


workers, 


both men and women. Qy 
110. A very mpor useful provision 


for women's G aħd well-being is 


incorporated under < 42 of the Constitution. 


It imposes an o on upon the State to make 
provisions rsecuring just and humane 
condition ork and for maternity relief. Some 
of t cedhlations which promoted the objectives 
oftis Article are the Workmen's Compensation 
Act, 1923, the Employees State Insurance Act, 
1948, the Minimum Wages Act, 1948, the 
Maternity Benefit Act, 1961, the Payment of 
Bonus Act, 1965, and the like. 

111. Conferment of equal status on women 
apart from being a constitutional right has been 


recognized as a human right. 
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Shri Bodhisattwa Gautam v. Miss Subhra 
Chakraborty; MANU/SC/0245/1996 : 1996 
AIR 922, 1996 SCC (1) 490, the Court observed 
that women have the right to be respected and 
treated as equal citizens. Accentuating on the 
concept, it proceeded to state thus:- "9. ...Their 
honour and dignity cannot be touched or violated. 
They also have the right to lead an honougable 
and peaceful life. Women, in them, ha y 


personalities combined. They areQ& mother, 


daughter, sister and wife and ings for 


centre spreads in various an , periodicals 


or newspapers nor mY) e exploited for 
obscene purposes. They must have the liberty, 


the freedom and, aS e, independence to live 


the roles assign 
society TACNA as they alone have the 
Uno to shape the destiny and 
“x men anywhere and in every part of 
t ld." 


CHARGE ON PROPERTIES 


hem by nature so that the 


In Baburao v. Gopikabai I.L.R. 1942 Nag 159 it 
was held that where judgment-debtor is also 
under a personal liability to pay maintenance, the 


fact that a charge is created as a security for 
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regular payments does not deprive the decree- 
holder of his ordinary right to execute the decree 


personally against the judgment-debtor. 


Muppala Badari Narayana vs. Muppala 
Atchimamba: MANU/AP/0435/2010 - Section 
27 of Hindu Adoptions and Maintenance Act, 
1956 deals with maintenance when to be a charge 
and this provision specifies a dependan 

for maintenance under this Act shal&\not be a 
charge on the estate of the Y or any 
portion thereof, unless one h AO, created by 
the will of the deceased, ree of court, by 


agreement between the dependant and the owner 


of the estate or pore otherwise. 


In Raghavdanf and Anr. v. Nagammal and Anr. 
MANU/T 2/1979 : AIR 1979 Mad 200 it 
wa d‘that it is clear from Section 28 that a 
peso whose right to maintenance is protected 
under the section must be a dependant. A 
dependant is defined in Section 21 of the Act. A 
wife is not taken in the definition of the word 
‘dependant’. Hence, the wife will not be entitled to 
have a charge over the properties of the husband 
for her maintenance and the same cannot be 


enforced against the property gifted by the 
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husband to his concubine. But a Hindu wife is 
entitled to have a charge on the property of her 
husband and to claim protection under Section 
39 of the T.P. Act. Hence, the gift in favour of the 
concubine by the husband cannot avail against 
the right of the wife to have a charge for 
maintenance amount. The right of a Hindu wife 
to maintenance is also interlinked withą her 


interest in her husband's property. I ot 


necessary that the right to EY should 


become crystallised in the for ecree to 
enable the wife to proceed agai ~O property in 
the hands of the husb er transferees. 
Merely because at the. timé the gift deed was 
executed the wife t obtained a decree for 
maintenance wo t mean that she will not be 
entitled tọ ce the right of maintenance 
against t e I roperty gratuitously transferred by 
the ug d to the concubine. 


In Kiran Bala Saha v. Bankim Chandra Saha 
MANU/WB/0137/1967 : AIR 1967 Calcutta 
603 it was held that where no relief was prayed 
for to create a charge of maintenance amount on 
estate of husband, it would not be right to travel 


beyond plaint, where property to be charged so 


A gift to legal fraternity - Sridhara Babu N Advocate 





2176 


has not even been mentioned, thereby taking 


defendant completely by surprise. 


In Ramaswamy  Goundar and Anr. v. 
Baghvammal and Ors. MANU/TN/0303/ 1967 : 
AIR 1967 Madras 457 the learned Judge of the 
Madras High Court observed that where charge 
was claimed by Hindu wife in relati to 
maintenance claim against some y 
transferred by her husband, itQwill be 


unreasonable to create a charg roperties 


far out of proportion to (Op uantum of 
wW 


maintenance decreed in NO ife and that it 
is but equitable that in_first Instance wife should 


be made to pursue Ore. still in hands of her 


husband and it y when it is necessary for 


her to do so$ e permitted to proceed against 
are O 


c 
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